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MILITARY POWER OF THE PRESIDENT TO DISMISS FROM SER- 
VICE. | 


The President of the United States possesses the power to cause a military 
ofirer to be stricken from the rolls, without a trial, by a court-martial, not- 


Withstanding a decision in his favor by a court of inquiry ordered for the in- 
Yestigation of his conduet. © 


lis an absolute and tremendous power incidental to the Executive of the gov- 
“ment, who is only responsible to the country for a breach of the solemn 
trast.—( 3d Story’s Com., 397; Ist McArthur, 128.) 


OFFICE oF THE ATTORNEY GENERAL, 
February 11, 1842. 

Sir: I have had the honor to receive from you a letter from 
the Secretary of the Navy to yourself, the tenor of which is as 
follows: «] respectfully refer you to the enclosed papers in the 
ase of Robert B, Randolph, who applies for restoration to 
thenavy. The question presented is, whether or not he was 
“ver turned out of that service; and this necessarily involves 
the inquiry into the Competency of the President to strike an 
officer from the rolls Without a trial. On this point I forbear 
» offer @ suggestion, considering it altogether out of the pro- 
Vince of this department.” The single question which seems 
tobe Propounded for my consideration is, whether the Presi- 
dent of the United States may strike an officer from the rolls, 
Without a trial by @ court martial, notwithstanding a decision 
Wn that officer’s favor by a court of inquiry ordered for the in- 
"estigation of his conduct. 

hatever | might have thought of the power of removal 
Office, if the Subject were res integra, it is now too late to 


‘ispute the settled construction of 1789. It is according to. 
Vox. iv—] 
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that construction, from the very nature of executive power, 
absolute in the President, subject only to his responsibility to 
the country (his constituent) for a breach of such a vast and 
solemn trust.—(3 Story’s Com. on the Constitution, 397, sec. 
1538.) 


It is obvious that, if necessity is a sufficient ground for such 
a concession in regard to officers in the civil service, the argu- 
ment applies @ muwto fortiori to the military and naval depart- 
ments. That the power is a tremendous one, and that, if ty- 
rannically exercised, none can be imagined more intolerable 
and more revolting to a free people, are propositions which 
all will admit. That brave and honorable men, such as alone 
are worthy of a military commission, should be subjected to a 
capricious despotism, which may not only deprive them of 
their profession, but even sully their good name, must be felt 
to be acase of very peculiar hardship. Yet these considera- 
tions have not prevented nations jealous of their rights, and 
earnest in upholding and enforcing their laws against all pre- 
rogative, from acknowledging the necessity of such a power in 
the commander-in chief of their army and navy. 


In England, the royal prerogative may be exercised, on all 
occasions, in dismissing officers from the service, without put- 
ting them to the form of a trial; and officers of rank in the 
army and navy have been dismissed, even after having been 
tried by a court-martial, and acquitted of the charges exhibited 
against them. (1 McArthur, 128.) An analogous authority 
has always been exercised by courts of justice over attorneys, 
who are subject, as officers of justice, to be struck from the 
roll at any time for misconduct, either official or moral. I 
have no doubt, therefore, that the President had the constitu- 
tional power to do what he did, and that the officer in question 
is not in the service of the United States. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 


To the PRESIDENT. 


TO THE PRESIDENT. 3 


Postmaster General and Foreign Steam-Packets. 
a 


4 
COMPENSATION OF CLERK OF THE CENSUS. 


The word “rate” of compensation, as the same is employed in the act and reso- 
lution of 1812, to define the compensation of the superintending clerk of the 
Census, construed to mean the sim paid; and a claim for a greater amount, on 
the ground of an increase of typographical matter, rejected. 





O&FICE OF THE ATTORNEY GENERAL, 
© February 17, 1842. 

Sir: In the matter of Mr. Weaver’s claim for compensation 
as superintending clerk for taking the Sixth Census, according 
to a rate which, agreeably to his own showing, would raise 
that compensation to a sum many times greater than was 
allowed under the act and the resolution of 1812, I have only 
to say, that I see ao ground for it to stand upon. If the word 
“‘rate”’ is to be extended beyond the only thing that looks like 
a measure or standard in the acts referred to, viz: the sum 
paid, £ confess I do not know by what rule your discretion 
is to be regulated. Mr. Weaver says, by pica ems. This is 
certainly arbitrary; and there is no plausible cause shown for 
believing that it ever entered into the contemplation of the 
legislature. The general reasoning about inadequacy of salary 
is rebutted by the small allowances to the marshals, and the 
economical practice of the government iu ail similar expendi- 
tures. I think, therefore, that you are. not authorized to ex- 
ceed the sum allowed in 1812. If Congress meant any thing 
more, it is now iu session, and will say so. 

I have the honor to be, sir, your obedient servaiit, 


H. S. LEGARE. 
Hon. Dantex WeEsstTER, 


Sccretary of State. 





POSTMASTER GENERAL AND FOREIGN STEAM-PACKETS. 


Tue Postmaster General has no power to allow foreign steam-packets to carry 
letters coastwise, even though he judge it expedient for them to do so. 


OFFICE OF THE ATTORNEY GENERAL, 
March 11, 1842. 
Sir: I have considered, in compliance with your request, © 
the letter of the Postmaster General on the subject of the British 
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government steam-packets touching at our sea-ports, and have 
now the honor to report the result of my examination. There 
are several clauses in the different statutes relating to the Post 
Office Department, besides the one brought to your notice by 
the Postmaster General, that deserve to be considered in this 
matter. 

The 31st section of the act of 2d March, 1799, ts as follows: 
‘¢ That it shall not be necessary for the master or person having 
the charge or command of any ship or vessel of war, or of any 
ship or vessel employed by any prince or State as a public 
packet for the conveyance of letters or despatches, and not 
permitted by the laws of such prince or State to be employed 
in the transportation of goods, wares, or merchandise in the way 
of trade, to make such report and entry as aforesaid.”” The 
report and entry here referred to are designated in the preceding 
sections 29 and 30. This clause must be taken as tn paré 
materid with the 34th section of the act of 3d March, 1825, 
which is as follows: ‘“ That it shall be lawful for ‘the Postmas- 
ter General to make provision, where it may be necessary, for 
the receipt of all letters and packets intended to be conveyed 
by any ship or vessel beyond sea, or from any port m the 
United States to another port therein; and the letters so re- 
ccived shall be formed itito a mail, sealed up and directed to the 
postmaster of the port to which such a ship or vessel shall'be 
bound; and for every letter or packet so received, there shal} 
be paid at the time of its reception a postage of one cent, which 
shall be for the use of the postmasters respectively receiving 
the same. And the Postmaster General may make arrange- 
ments with the postmasters in any forcign country for the re- 
ciprocal receipt and delivery of letters and packets through the 
post office.’’ And with the 17th section of the same act of 
1825, ‘‘ That no ship or vessel at any port of the United States 
where a post office is established shall be permitted to report, 
make entry, or break bulk, until the master or commander shall 
have delivered to the postmaster all letters directed to any per- 
son or persons within the United States or the territory thereof, 
which under his care or within his power shall be brought in 
such ship or vessel, except such as are directed to the owner 


or consignee of the ship or vessel. And it shall be the duty 
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of the collector or other officer of the port empowered to receive 
entries of slips or vessels to require from every master or com- 
mander of such ship or vessel an oath or affirmation, purporting 
that he has delivered all such fetters except as aforesaid; and 
if any commander or master of any such ship or vessel ‘shall 
break bulk before he shall have complied with the require- 
ments of this act, every such offender shall, on conviction 
thereof, forfeit for every such offence a sum not exceeding one 
hundred dollars.””> The. only other enactment that seems to 
have any important bearing upon ‘the subject is the 19th section 
of the act of 1825, ‘* That no ‘stage or other vehicle which 
regularly performs trips on a-post road, or on a road parallel to 
it, shall convey letters; nor shall any packet boat or other ves- 
sel which regularly plies on a water declared to be a post road, 
except such as relate to some part of the cargo. For the viola- 
tion of this provision the owner of the carriage, or other vehicle 
or vessel, shall incur the penalty of fifty dollars. And the per- 
son who has charge of such carriage, or other vehicle or vessel, 
may be prosecuted under this section, and the property in his 
charge may be levied on, and sold in satisfaction of the penalty 
aud costs of suit; provided, that it shall be lawful for any one 
to send letters by special messenger.’’ On the first glance at 
the 31st section of the act of 2d March, 1799, I was strongly 
inclined to put this construction upon it. I considered it as 
only exempting from question a public or national vessel en- 
gaged in a public service, the carrying of despatches and let- 
ters, and that whatever was not within that exception must be 
taken to be within the statute. I was of opinicn, therefore, 
Ist, that the steamers in question were not exempted from ma- 
king a report; and, consequently, that they fell within the sec- 
tion of the act quoted by the Postmaster General, untess they 
were strictly public vessels, engaged in the service of her Bri- 
tannic Majesty’s government as such. 2d, that the letters and 
despatches they were authorized to carry were such only as, by 
the law of nations, they would have a right to carry—de- 
spatches and letters to foreign ministers, unless where some 
treaty permits the carrying of others. Now, by the law of 
fiaiions, no foreign ship, publie or private, has a right to inter. 
fre with so important a branch of the service of governments 
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as the post office, nor was this statute to be construed as per- 
mitting the carrying of letters from one port of this country to 
another. It only exempted, according to this view, a public 


_ ship from the necessity of a report, on the presumption that 


such a ship would be guilty of no breach of the law. It allow- 
ed her to pass as couriers are allowed to pass—without question 
from the custom house, but without authority to violate the 
revenue or any other law, and on the supposition that she 
would notdo so. When I came, however, to collate the clauses 
cited from the act of 1825 together, and all of them with the 
section in the act of 1799, I was led to doubt the soundness of 
the conclusian I had at first adopted. It appears that all for- 
eign packets, provided they be employed only to carry letters 
under the direction of their government, are placed in the same 
category under the act.of 1799. By the 34th section of the act 
of 3d March, 1825, the. whole subject of foreign corsespondence 
seems to be placed under the control of the Postmaster Gene- 
ral, who may make any arrangement he may deem mest ex- 
pedient with the postmasters of a foreign country for the recip- 
rocal receipt and delivery of letters and packets. This provision 
would seem to me to explain why the exemption, under the 
act of 1799, of foreign packets from the necessity of reporting 
themselves at the custom-house, was allowed. The Postmas- 
ter General, then, may mnake whatever arrangements the case 
may call for, provided they be consistent with law. Then the 
question arises, has he the authority to permit (even should he 
judge it expedient to do so) what is asked for on behalf of the 
British steam-packets? Ido not think he has, on the plain 
meaning and spirit of the acts. It is manifest that the exemp- 

tion of foreign packets is intended to apply to them as such— 
that is, as bringing letters and despatches from foreign ports; 
but, so far as the transportation of them from port to port of this 
country is concerned, they could in no sense of the word be 
considered as foreign packets. Suppose they made two or three, 
or ten domestic trips to one foreign trip, who would say it was 
not a violation of the act? But, to preclude all possibility of 
doubt in a matter too important to be left to mere inferential 
reasoning, I would respectfully advise that the attention of 
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Constitution and Organization of Courts-Martial. 


Congress be called to the subject, and that a declaratory act be 
recommended. 
I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 
- ‘To the PRESIDENT. — 





CONSTITUTION AND ORGANIZATION OF COURTS-MARTIAL. | 


As to whether a member of a court-martial, who participated in the proceedingd 
of the same at the commencement of its sitting, but who, from sickness, had 
been unable to attend during the trial of the whole. case, could afterwards, on 
recovering his health, resume his seat again as a member of the court with- 
outa new precept issued, should: 95 decided peroniilie to sai settled practice in 
such cases. 

As the practice has been to regard the member thus situated as disqualified, the 
executive department should be governed by the precedents established. 


OFFICE OF THE ArroRNEY GENERAL, » 
March 16, 1842. 


Sir: The case stated by Mr. Winder, judge advocate of a 
court-martial now sitting at Baltimore, is as follows: ‘‘ Captain 
Daniel Turner, a member named .in.the precept convening the 
naval general court-martial now in session in Baltimore, was 
taken sick on the day of its organization. The case of Lieu- 
tenant Gordon was taken up aud concluded during his absence. 
[s it competent for Captain Turner to take his seat on the next 
trial without a new warrant? The opinion of Mr. Attorney 
General Wirt, on a somewhat ahalogous ease) (vide Opinions,) 
seems to incline against the affirmative.’ | 

Optaion. _Were it res integra, I should incline to think that 
Captain Turner not only might, but ought to sit. Had a su. 
pernumerary been named, and, in consequence of Captain Tur- 
ner’s absence, taken his place, (which seems to be the case 
decided by Mr. Wirt,) I should agree that the supernumerary 
must sit to the end of the docket of cases. But it appears no 
one took the place to which Captain Turner was assigned ; and 
I see, considering it as a mere question of law, no impropriety 
or inconvenience in his discharging the duty assigned him as 
soon as the sickness, which alone excused his absence, was 
over. On the contrary, the argument ab inconvenienti is the 
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other way. Suppose the court had, without him, been com- 
posed of the minimum number of members, and that one other 
one had been disabled by sickness? I refer, of course, to any 
case of which he could hear the whole—for certainly he could 
not be permitted to take his seat in a cause already pending. 
But Mr. Wirt’s opinion is very decided, and seems to extend 
beyond the case which I suppose to have been its immediate 
subject. Itis probable it has had its weight in settling a prac- 
tice; and, unless that practice be attended with inconvenience, 
it had better be adhered to. ‘As to this, you are better informed 
than I am. It is fit‘and expedient that the executive depart- 
ment of the government should be governed by its precedents 
and usage, especially in matters like the one before me. 

I have the honor to be, sir, your obedient servant, 

3 | | _ HAS. LEGARE. 
Hon. A. P. Upsuur, : 
Secretary of the Navy. 
\ 





EFFECT OF PROMOTION OF A SUSPENDED PASSED MIDSHIP- 
| MAN. 


The legal appointment of a passed midshipman, under sentence of suspension 
and on half-pay, to the office of lieutenant in the navy,is an implicit pardon 
of the sentence, and he 1s entitled to his pay as lieutenant from the date of his 
commission. ‘ ; 


OFFICE OF THE ATTORNEY GENERAL, 
| Marck 18, 1842, 


Sir: I have had the honor to receive your letter of the 16th 
instant, submitting to mea question a& to Lieutenant Hooe’s 
pay; as also your letter of yesterday, m which, in answer to 
an inquiry of my own, you assure me that there are no pre- 
cedents in the matter in your office, and that there is no settled 
practice to contrul the principles of law applicable to such a 
case. Assuming this to be so, Iam, on a full consideration 
of the subject, quite clear that Lieutenant Hooe is entitled to 
his pay, as a lieutenant in the navy, from the date of his com- 
mission. The case is thus stated by himself: ‘‘I was sen- 
tenced by a naval court martial to be suspended from the naval 
service for two years, on halfpay, as passed midshipman. 
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Effect of Promotion of a Suspended Passed Midshipman. 


Ae Se i eat nett ee seein ete 
The sentence was approved by Mr. Paulding on the 23d July, 
1S40, and carried into effect against me as passed midshipman. 
I was afterwards nominated to the Senate for promotion, and 
received the commission of lieutenant, bearing date the 17th 
December, 1840, and have been eopnnuee as a suspended offi- 
cer, on the half pay of lieutenant, since.’ 

The appointment of an officer under a sentence of suspen: 
sion to a higher office, seems to.me, on legal principles, x neces- 
sarily to work a discharge of that sentence. 

Ist. It is an implicit pardon. In Sir Walter ciate case, 
the accused pleaded in bar of. his attainder for high treason, 
that, since the judgment had against him, he had been com- 
missioned by the king a ‘‘ general for the navy in Guiana.”? 
The plea was not allowed in a,case of treason, but it was ad- 
mitted that it would have been a good bar to an attainder for 
felony, as amounting to an implied pardon, (2 Rolle, 50.) But, 
if felony may be thus pardéned, surely the principle applies a 
fortiors to a misdemeanor so venial as to be ponunee only with 
two aes suspension on half-pay. 

. I do not see how the sentence applies to the present rank 
of ppeeie Hooe. The judgment of the court was, that 
Passed Midshipman Hove should be suspendéd from his office 
of midshipman. But he ceased to be a midshipman by his 
appointment to a higher office, and his acceptance of it.. If he 
is a lieutenant at all, it is because the grant of the office took 
effect immediately, non obstante the suspension; and so it un- 
questionably did, and, taking effect, it was a resignation or 
merger of the commission. ‘Then, how could a sentence, of 
which the only effect was to deprive him for a time of his rank 
and emoluments as a midshipman, have any effect upon an 
office which he.-acquired after the sentence was passed; and, 
by acquiring which, he ceased ¢pso jure to hold the office ta 
which alone the sentence related? It is hardly necessary to 
quote Jaw to show that the acceptance of the second commis- 
sion superseded and vacated the first. (Milnard vs. Thatcher, 
2 T. R., 81—Rex vs. Pateman, Id., 777.) 

3d. But, even supposing the sentence of the passed midship- 
man might, by possibility, be made applicable to the lieuten- 
ant; how could it be enforced? The measure of the penalty 
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no longer exists; and, even in a case of contract, this would 
be an insuperable obstacle, . A agrees to supply coal enough 
for an engine employed in draining a mine, as it now stands. 
B sinks to a lower seam, and more coal is required. A is ex- 
oneratéd from supplying’ any, because the measure of suffi- 
ciency is destroyed.—(Pringle vs. Taylor,'2 Taunt., 150.) 
The sentence passed upon the offender was suspension from 
a passed midshipman’s rank and pay; it is now become, by 
the act of government itself, impossible to. enforce that judg- 
ment, ‘because the officer is no longer entitled to that rank and 
pay, but by those conferred by a higher commission. Surely 
the penalty is not to be increased, because the government has 
destroyed the measure ‘according to which it was inflicted. 
Put the case that Lieutenant Hooe had been promoted for some 
biilliant service as a volunteer, @uring his suspension, (as the 
presumption should seem to be he was, for some teason of the 
kind,) to the rank of a captain; would it not be strange to hear 
of his being deprived of ‘his rank and half his emoluments 
uhder the first sentence? On all grounds, I hold, in the ab- 
sence of established naval practice to the contrary, that he is 
entitled to the pay he claims. 
I have the honor to be, sir, your obedient servant, 


| H. S. LEGARE. 
Hon. A. P. Upsuur, 


Secretary of the Navy. oo 
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-POSTAGE—DEFINITION OF “A NEWSPAPER.” | 


According to the usage of the commercial world, a newspaper is defined to be a 
publication in numbers, consisting commonly of single sheets, and published 
at short and stated intervals, conveying intelligence of passing events. 

The stamp act (1 Geo. IV, c. 9) declared all periodical pamphlets, or papers, 
published at intervals not exceeding two days; containing public news, in-, 
telligence, or occurrences, or any remarks thereon, afd not containing more 
than two sheets, published for less than sixpence, to be newspapers. 

The only indispensable requisites of a newspaper in this country are, that it be 
published for everybody’s use, in ‘numbers, conveying news, in sheets, in a@ 
cheap form. ; 


OFFICE OF THE ATTORNEY GENERAL, 
; March 18, 1842. 
Sir: -I have had the honor to receive your letter of the 12th 
instant; in which you desire my opinion upon the following 
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a a 
case: The 13th section of the act of 1825, concerning the 
General Post Office, provides that all newspapers shall be 
charged with a postage Of one cent for any distance not more 
than 100 miles, and one and @ half cent for a greater distance. 
The 13th section of the samé act fixes’ the rate of postage on 
letters. The Shipping and Commercial List and New York 
Price Current (a number of which is herewith sent) is claimed 
by its proprietors to be a newspaper, subject to one cent. post- 
age only. In December, 1837, this publication, by the Post- 
master General, was noticed not to bea hewspaper, and since 
then has been charged with letter postage. Prior to that time, 
it was rated by the Postmaster General to be a newspaper, and 
subject to newspaper postage. Other papers of similar purport— 
such as New Orleans Price Current, Savannah Price Current, 
and Charleston Price Current—have been held subject to letter 
postage. It therefore, in reference to these and many similar 
publications, becomes important to’settle what i is a newspaper, 
within the meaning of the att of 1825, and whether the papers 

Nos. 1 and 2 be newspapers.’ 

The question you propound i is one ‘of no ordinary difficulty, 
because neither any statute, nor any decision of our courts, so 
faras I have heen able to discover, furnishes: the definition 
you seek. The only light—a very uncertain oné—which we 
have to follow, is the use of the word newspaper in common 
parlance, or in the English stamp acts.’ ‘A newspaper is de- 
fined, according to the usage of the commercial world, to be 
‘‘a publication in numbers, consisting commonly of single 
sheets, and published at short and stated intervals, conveying 
intelligence of passing events.”? By the act of Geo. IV, ch. 
9, (a stamp act,) all periodical pamphlets, or papers, published 
at intervals not exceediirg two days, containing public news, 
Intelligence, or occurrences, or any remarks thereon, and not 
containing more than two sheets, published for a less price than 
sixpence, shall be deemed newspapers, and shall be subject to 
the same regulations and stamp duties. This Statute, as all 
other positive legislation, is, of course, in some degree, arbitra- 
ry; but it suggests at least one consideration of importance. It 
is an act imposing a burden, not extending a privilege. he 
clause of the act, on the contrary, of which you ask for an 
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interpretation, extends a privilege, and ‘imposes, no burden. 
Yet must the construction be just the same as it would be.in 
case a tax were laid upon newspapers. ‘Then ,according to 
the definition above stated, the requisites of a-newspaper, in 
common parlance, are—lIst, that it be a publication in num- 
bers; 2d, that it consist commonly (though not necessarily) of 
single sheets; 3d, that it be published at short and stated in- 
tervals; Ath, that it convey intelligence of passing events. Ac- 
cording to the statute, it must be—Ist, periodically published ; 
2d, atintervalsy not exceeding two days; 3d, that it contain 
public news, intelligence, or occurrences, or remarks thereon; 


Ath, that it’ contain not more than two sheets; and, 5th, be’ 


published at a price less than’. sixpence. "I‘he statute agrees 
in the main with McCulloch’s definition; yet we may well 
doubt how far; in the absence of all positive legislation, they 
may serve us for guides in such a case. ‘ Thus it may be ad- 
mitted that the paper must be published at short and stated 
intervals;.but what is a short interval ? There are in this 
country many weekly newSpapers; why not monthly? Yet it 
would seem straining a point to call a monthly sheet a newspa- 
per, if the object were to tax it under that denomination. Why 
should it be entitled as such to a privilege? “Still, it must be 
owned, monthly intelligence of passing events may be as in- 


teresting and important to large classes of the éommunity as’ 


weekly or daily news, and, in some branches of trade, even 
more so. 2d. It may be doubted whether the intervals nese 
be exactly stated—s. e. regular; for certainly <Cextras’? are 
newspapers. 3d. Even price varies almost as much as any 
other incident. 4th. The ‘‘ passing events’’ may be, and are, 
infinitely diversified, according to the tastes, the fancy, the 
wants, the conveniency of mankind. The monthly catalogue 
of new publications will be interesting to a scholar; a bulletin 
of battles, to a soldier; prices-current, to a merchant; proceed- 
ings of tribunals, to a lawyer; theatrical exhibitions, or new 
fashions in dress, to the idle and the gay. A newspaper is 
more likely to please a majority of readers which meets all 
tastes; yet it cannat be denied that society, in its progress, 
may requite here, as’ in every thing else, a division of labor. 
Why should a devout mar be necessarily scandalized with 
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puffs of opera dancers ?—a’ member’ of some total abstinence 
society with tempting sales of wines and spirituous liquors 7— 
a plodding man of business with dissertatigns on books ?—or 
a bookish man with columns , of business advertisements? 
Therefore, it is no argument against a paper being a newspa- 
per, that it is confined to a single department, especially if: that 
department happens to be the most universally interesting to a 
community, as prices-current are in every commercial country. 

On the whole, the only requisites of a ne Wabaper which I 
think must be judicially held indispensable, are: 

_ 1. That it be bona fide published: that is, for everybody’ r) 
use. For example, the’ prices-current, &c., printed at stated 
intervals, and sent by great banking.and commercial houses to 
their customers, are not newspapers. a are not pro bono 
publico, but.for private. use. 

2. That they be published in numbers, not perhans with ex- 
act regularity, but something approaching to it. Occasional 
sheets, placards, &c., are not newspapers. 


3. That they convey news, not mere dissértation and dicsiia: 
sion, or literary and poetical miscellanies. 


4. That they be in sheets, and in rather a cheap form. 


But cases will be perpetually arising,in which the chief of 
the Post Office Department, ot the stamp bureau, would be at 
a loss what to do without express legislative instructions. ‘If 
you think them required for the service, J have no doubt they 
are called for by the state of the law. As to the papers Nos. 
land 2, in question, .I think they can scarcely be excluded 
from the category of newspapers as the law now stands. But 
the ‘‘ Shipping and Commetcial List,’’ to be treated as such, 
must be sent open and without any written signature or note. 

I have the honor to be, sir, your obedient servant, ) 


H. S. LEGARE. 


a 


Hon. C. A. Wick.irre, 
Postmaster General. 
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_ RATE OF DUTIES ON CERTAIN ARTICLES. 


The duty to be levied dn all articles manufaetured from two or more materials, 
without any reference to the relatrve value or quantity thereof, should be that 
which would be most beneficial to the government were the articles composed 
exclusively of any one of them. ' 


ad 


OrFIcE or THE ArrorNEY GENERAL, 
April 2, 1842. 


Str: Ihave considera the question, which you did me the 
honor to. submit to me in regard to the eonstruction of the first 
and second sections of the act 6f the 11th September, 1841, 
relating to ditties and drawbacks. I am of opinion that the 
object of the second section was to settle all possible disputes 
as.to the class or category to which any article should belong 
in favor of the revenue. All the provisions of the section lead 
to that conclusion, and the proviso as to a duty of more than 
2) per cent. being levied on non. enumerated articles confirms 
it. - é - 

Therefore, on all dticles miata fietuved from ior or more 
materials, without any reference to the relative value or quan- 
tity of those materials, that duty is to be levied which would 
be most beneficial to the government were the ‘article composed 
exclusively of any one of its materials. 

{ have the honor to be, sir, your obedient servant, 
- , H. 8. LEGARE. 

- Hon. W. Forward, = * 

Secretary of the Treasury. 





' e 


INTEREST UPON PRIVATE CLAIMS. 


A claimant is not entitled to interest as against the government on accaunt of 
the omission of the executive officers to allow his claim when presented.:. 
The government will not pay damages on account of the mistake or laches of its 
accounting officers. It is a stern but necessary rule, adopted everywhere in 

the practice of government. . 


OFFICE OF THE WresanEe GENERAL, 
April 2, 1842. 
Stir: I have, in compliance with your ‘request, looked into 
the case of Pearson Cogswell, marshal of New Hampshire, and 
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am of opinion that he is- not entitled to interest as against the 
government, for an omission on the part, of the accounting 
officer to allow his claim. J am fully aware of the great weight 
that ought to be attached to the decision of the cireyit court for 
the first circuit; and I have no objection to admit, that as. be- 
tween individuals, the claim for interest in such a case would 
be an equitable and reasonable one. But that js not pnough to 
justify the executive-department in deviating froin what I have 
understood to be one of the best ascertained and most inflex: 
ible rules of its administration. This-point was rot ‘argued 
in the court below: it passed as of course. But even had 
it been, (although [ admit, in a case of doubtful character, its 
judgment would have been entitled to your highest considera- 
tion,) Ido not assent to’ the proposition that it would be, even 
in such a case, necessarily conclusive upon your department. 
Neither do I-understand my predecéssor, whose authority is 
also vouched by the claimant, as having mearrt to go the as- 
serted length’of denying the authority of the accounting offi- 
cers to dispute a claim for interest, by ‘‘adjudicated sanction ao 
in all cases. Mr. Butler lays stress, among other things, on 
the words of the act itself, which required the accounting offi- 
cers to recognise the judicial decision as settling the true cone 
struction of the contract, and the relative rights of the parties, 
as well as oni the reports of the committees of Congress in that 


matter. If courts of justice allow of a set-off against the Unie © 


ted States, on alleged principles of justice and equity, by way 
of mere defence, there i is, 6f course, no remedy for the govern- 
ment against a final decision to that effect. But when, on the 
strength of such a decision’ as an authority collaterally binding 
upon the executive departments, these are required to depart 
from their clear and.fixed rules, I must say that I cannot assent 
to the doctrine. ' There may be cases in which I might think 
the head of a department authorized to allow interest; but | they | 
would be raré and singular exceptions. What feature is ‘there 
in this case which is,not to be found in every Case ‘of delay 


not caused by the claimant himself.in settling an account? If , 


a mistake of law on the part of an accounting officer, leading 
to the rejection of an item, renders the government liable to 
pay interest on a reconsideration of the case, why should not 


‘ 
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any other mistake or laches of its 3 officers have me same 
effect? ae 

But nothing is better established as a general rule than that 
the government is not to pay damages in such cases: a stern 
buat necessary rule, adopted every where in the practice of gov- 
ernment. 

The equity of the ‘claim i is, in my opinion, not strong enough 
to supersede this rule of policy and praetice. 

I have the ‘honer to be, sir, your obedient servant, 


H. 8. LEGARE. 
Hon. Water F'orwarp, = 


- Seeretary ofthe Treasury. , & 





ACCOUNTING OFFICERS—JURISDICTION OF, THIRD AUDITOR. 


Phe Third Auditor has exclusive jurisdiction over the accounts and claims for 
horses and other property destroyed in the military service under the act of 
. Sist January, 1837. mg Se Oa 


Orrice OF THE ArTORNEY GENERAL, 
April 6, 1842. 


Sir: I have had: the honor to receive your letter of the 5th . 
instant, enclosing one from the honorable Mr. Turney, and 


a report of the Third Auditor to the Department of War, of the 
6th May, 1841. You, state the object ef your inquiry as fol- 
lows: «The object of this reference is to obtain your official 
opinion as to the jurisdiction of the Second Comptroller over 
the accounts and claims for horses and other property de- 
stroyed in the military service, under the act.of 31st January, 
1837.” 

I think the true interpretation. of the act of 3lst January, 
1837, as to the jurisdiction of the Comptroller in the premises, 
is that put upon it, as it should seem, by the officer just men- 


tioned. It appears to me that Congress have vested in the 


Third Auditor a special judicial authority quoad hoc, and that 


his judgment j is to be final. 


7 have the honor to be, sir, your obedient servant, 


._H.S. LEGARE. 
Hon. Joun C. Spencer, © ; 


. Secretary of War. _ 


EE KF ox 


10 THE SECRETARY OF THE ‘NAVY. 17 


Proceeding s before Courts-Martial. 


pene e800 Fe ee es 
DISTRIBUTION OF SALVAGE FOR CAPTURE OF THE AMISFAD. 


The enlvage decreed to. th® officers per crew of ‘the United States brig Wash- 
ington, for the capture of the Amistad, should be divided, not among those 
who were on the books of the brig, but among those who were actually on 
board of her at the time of the capture. ° ' 


OFFICE QF THE ATTORNEY GENERAL, . 
. April 6, 1842. 
Sir: ‘The c case stated by. Commander Gedney is as follows: 
«During the last term .ef the Supreme Court of the United 
States, the decision of the circuit court of Connecticut was con- 
firmed, which awarded to. the officers and crew of the United 
States surveying brig Washington ‘the sum of $1,175, as sal- 
vage for the capture of the schooner Amistad, which money 
has been deposited to. my credit in New York: I ‘would re- 
spectfully request fo know how this money is to be divided; 
whether among all who'were en the books of the-brig, Wash- 
ington, or only those who were present at the ‘time of the cap- 
ture? There were at the time of the capture a number of men 
and officers who were on the books of the brig Washington, 
but attached te the United States sehooner Jersey, and at 
shore stations, where they had been all the summer.’’ 

I am of opinion that the salvage money in question ought to 
be distributed among these anly- who wére on pare of the 
brig at the time of the capture. . : 

I have the Hono to be, sir, your abode servant, 

H. 8S. LEGARE. 

Hon. A. Pp. Uesuun, . 
Secretary of the Navy. 





PROCEEDINGS BEFORE COURTS-MARTIAL. | ‘ 


If, during thé pendency of .a trial before a dourt-martial, one of its members 
fall sick, and be theréby disabled from sitting with the court for several days, 
the remaining thembers may adjourn the court from day to day until he is 
able to attend with them again to complete the triah — 


OFrFice oF THE AtTORNEY GENERAL, 
, , * April 15, 1842. 
Str: The following question has been propounded to. me by 
a naval court-martial, new sitting in the city of Baltimcre, of 
Vou. 1v—2 


e 
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which Commodore John.B. Nicholson is president: ‘1st. A 
court-martial is ordered, to consist of five members, to convene ; 
they meet agreeable to the drder, and are fecognised as a court. 
2d. They commente the trial and progress for several days, 
and one of the members is taken, sick and is compelled to leave 
the court for several days. The questjon is, does his absence 
dissolve the court, as there are but four members left; or, are 
the remaining four members competent to adjourn from day to 
day until the member has recovered from his indisposition , 
and reports himself well, and proceeds to business; thus hav- 
ing again the legal number of five which is necessary to give 
a judgment in the case??? 

I am unable to see any graund for doubting that a court- 
martial may, in case the, temporary illness of one of its mem- 
bers reduce its nuntber. below the minimum, (five,) adjourn, 
from day to day, till he recover, or until they be dissolved. by 
arder of their superiors. (Hough’s Military Law Authorities, 
17, n. 119; Id., Courts-martial, 666, n. 61, e¢ al.) This is 
agreeable to the analogies of all legislative and judicial bodies; 
and the inconvenience would be intolerable; if, considering 
the urgent occasions and various casualties of the naval _ser- 
vice, a court-martial were, ipso facto, dissolved ‘by every acci- 
dental interruption of its proceedings. Of course, the court 
would not consent to wait too long on account of the absence 
of a member; it would exercise a sound discretion. If the 
delay became inconveniently protracted, they would not fail to 
report’ it to the proper ‘authority; or, if death ensued, to con- 
sider the commission or warrant as at én end. The evil on 
that side would be within their control; but that of a necessary 
dissolution, or a casual absence, though but of a day, would 
be, on the contrary, without remedy; and I have no doubt that 
the same policy which required naval courts martial to be able 
to proceed to trial with so gmall a number as five, demands 
that they should have power to adjourn, from day to day, on 
account of the necessary, thougH short, absence of one or more 
of their number. ‘This L understand to be the uniform prac. 
tice; and yniform practice is good law in.such cases when it is 
not ‘cnreasonable and works no wrong. 

The objection to it here, ,if any, is not one of substance, 
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dut of form—not rational, but purely technical. -Such an ‘ob. 
jection must be nipporied by the .clearest authority, and I am 
fot aware of any such, 
I have the honor to be, sir, your obedient servant, 
ee -H. S. LEGARE. 


Hon. A. P. ance: 
Secretary of the Navy. 





THE PRESIDENT AND COURTS-MARTIAL. 


The President may direct a naval court-martial to reconsider their judgment in 
cases where his previous sanction is necessary for the execution of such 
judement. 


a 


Orrick of THE ATToRNEY GENERAL, 

April 20, 1842. 

Sir: I have just recéived your note of this morning, in 
which you do me the honor to propound the following ques- 
tion: 4‘ Tf the President is not fully satisied wit the opinion 
of a naval court martial, has ke authority, under the law, to 
refer the case back to the court for reconsideration?’ I have, 
heretofore, had occasion to consider the question ‘now sub- 
mitted to me; and whatever difficulty I may feel about laying 
it down.as a rue, that the President may order a naval court- 
martial, in all cases whatsoever, to reconsider its judgment, I 
am decidedly of the opimian he may ‘do so wherever, according 
to the statute, his previous sanction is necessary for the execun 
tion of such a fudgment. The act of April 23, 1800, express- 
iy forbids any seutence of a court-martial, which shall extend 
to the loss of life, to be cartied into execaition ‘until confirmed 
by the President, and requires such- as go to the dismission of 
amy commissioned or warrant officer to be first approved by 
bim. fa military courts-martial; the power of the commander, 
by whom they have been convened, to direct them, in the 
event of disapproval, to revise their sentence and reconsidet 
the proceedings, has never been doubted;.and is rested solely 
upon the ground that the sentences of such courts are not to 
be put in execution uatil.approved by that commander. But, 
hi eadem ratio ibi eadem jus. 4 therefore cannot doubt but 
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that the President, in either of the cases above mentioned, has 
the power to direct the court to reconsider its judgment om 
the whole evidence before it. ae to omer cases, I express no 
opinion. 
I have the honor to be, sir, your obedient servant, 
H: S. LEGARE. 


To the PRESIDENT. © ) re . 





' PRE-EMPTIONS IN THE CHEROKEE COUNTRY. 


Certain pre-emptioners in the Cherokee country entitled to a year ta make proof 
and complete entries. 

The acts of 1838 and 1840 revived the law of 1830; and the principle laid sowis 
in the opinion of the Attorney General, dated a di 8, 1837, is applicable to 
the claimants th nS present case. | 


‘Orrice of TRE ATTORNEY GENERAL, | 
se April 27, 1842. 
Sm: J have the honor to athnowledes the receipt of your 
note of: the 26th instant ,-accompanying.a letter from the. Com- 
missioner of the General Land Office, and-some strictures upon 
the doctrines, or rather praetice, of the Land Office-in reference 
‘to the allowance of pre-emption claims under‘the act of 1830, 
amended by that of -1832, and continued by those of 1838 and 
1840. The case and the rule as stated by the Commissioner 
- of the General Land Office arp as.follows: ‘On the 4th ulti- 
‘mo, Congress, -by an act of that date, ‘attached the land ac- 
quired by the Cherokee cession to the districts of .Coosa and 
Huntsville, in Alabama. ‘The pleats of survey of part of that 
land. have been returned to; and filed in, thé Huntsville land 
.office; and, from: the surveyor general’s letter of the 4th in- 
- stant, those in the Coosa district have been transmitted, and 
no doubt filed in the register’s office ef that district. The 
attachment-of the land to a land district, return to and filing 
in such land office of the plat, was prior to the expiration of 
the laws of June 22, 1838, and June 1, 1840, to wit:—prion to 
June 22, 1842. All disabilities, so far as the government is 
.concerned; have been removed; and, under the construction 
‘placed by this office ppon existing laws, claimants under the 
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acts of 1838 and .t840 must make proof of,;and payment for, 
their claims prior to said Jume 22, 1842,.or they will be for- 
feited. By the act of July £4, 1832, -claimants under the act. 
of May 29, '830, who had not been enabled to make proof and 
payment-prior to the expiration of the latter act, for the causes _ 
therein mentioned, were authorized to do so at any time within 
twelve months after such disabling .causes.-were removed. 
Under an opinion of the Attorney General,dated April 8, 1837, 
the revival.of the act of May 29, 1830, "by that of June 19, 
1834, was regarded as reviving also this act of-July 14, 1832, 
and extending to claimants under the act of 1834, who were 
prevented from making their proof and payment within the life 
of that law,.for the causes before mentiened, the same privilege 
of doing so within a year after these causes should: have Veen 
removed.- (See instructions of June 9, 1837, and October 11; 
1837.) As the acts of 1838 and 1840 revived the law of 1830, 
the same principle is applicable to clatmants‘under those taws. 
The uniform: decision of this office, as well in particular cases 
as in the general instrnctions above mentioried, has ‘been that’ 
the law of July 14, 1832, hadi no application where none of the 
disabilities therein’ provided for existed at any period within 
the duration of the act to which the claim had reference.’’ 

Iam extremely loth to disturb a practice represénted as uni- 
form and settled, though-not very ancient: Many titles may 
te shaken by overruling it; and courts of justice have: often 
maintained rules erroneous as mere-matter of speciative doc- 
trine, because the profession had advised their clients, and 
much property been disposed of-accordingly. ‘This, however,: 
is a matter of discretion of which you are, by your Paee in 
all respects a better judge than Tam. © 

If 1 am at liberty, however, to consider the subject at -allhas 
a lawyer, I must do so as if it were res su¢egra, and in that case 
I should think the-constructioa put upon the act of 1830-32 
(for they make one act) too narrow, considering - the character 
of the act and the views of the legislature. It is the eonstruc- 
tion given to statutes of limitation. If, during the time the 
statute has been running, the disability has not existed for a 
day,the case is not protected by the exceptions. . Statutes of 
lunitation are indispensable to the peace of society, and the 
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issuing of a writ being all that Is necessary to protect the cred- 
itor, it is right that he be on the alert in such cases. Add 
to this, the public-inconvenience , under rany dther construction, 
would far outweigh any private advantage. But the pre-emp- 
tion laws are acts of sovereign grace-and beneficence. The 
provision allowing a: year to-make the entries,.&c:, was evi- 
dently made in thé same spirit. The amendment of 1832 ex- 
tends the benefit of that provision to a}l who come fairly within 
its reason. Who werethey?. All-who, from certain canses— 
of which one was, that‘the land had not been attached to any 
land district—* vad not’ been, oF showld nbt be, enabled to 
make- proof and enter the same within the time limited im said 
act,” should be permitted to emter the said lands at any time 
witliin a year after the land should have been attached toa land 
district. - The period of a year was thought a teasonable time 
when, by the expiration of the act, before the disability removed , 
the claim was to be precluded. Why shauld it not be so in alk 
cases? Put the case that the recent act attaching these lands 
to the above mentioned districts had been passed a day or @ 
week before the-expiration of the act of 1840: would it be sup- 
posed that the pre-emptioner’s claim would be-werse than if the 
act had heen passed the day or tHe week after? Yet it wonld 
evidently have been no relief to the pre etaptioners in question. 
This question is between the pre-emptioner, the favored ben- 
eficiary of Congress, and the, same Congress as proprietor 
(quoad hoc) of the public lands. The express words of the acts 
requiring the entry to be sooner made in. case of a public sale, 
takes care of the rights of thitd persons. Then, as between 
Congress and the. pre-empltioner, the grantor and grantee, is 
not.every case fairly within the scope of tbe act of grace which 
falls' within its reason, and where, owing to a default of the 
government itself, the pre emptioner has not had his year to 
make his entry, &c., in? Why, of two persons, standing in 
precisely the same relation to the government, and on precisely 
the same grounds in point of merit, should one be allowed a 
year, the other but a month or week, or, it may be, a day? Lt 
may be answered, #/a lex scripta est. But that is ‘begging the 
question.. Is the law so express as to demand imperatively a 
construction apparently unreasonable? I confess 1 do not think 
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itis. Buty repeat tt, the practite of the executive department 
is not to be lightly disturbed. It tg much better to eall fora 
declaratory act of Congress when there is doubt, than to shake 
titles and throw the Land Office into confusion. . ‘That, how- 
ever,as I have said. is matter of administrative discretion, with 
which [, as an interpreter of the Taw, have nothing to do. 
Ihave the honor to be, sir, your obedient servant, 
H. S. LEGARE. - 
Hou. WaLTeR Forwarp, mt et 
Secretary of the Treasury. 
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SURVEYS AND PATENTS FOR PRE-EMPTION CLAIMS UNDER 
* , ACT OF 1834. . 


Pre-emptioners, uader the act of 1834, have not the right to a survey and patent 
of land surveyed for town lots and‘ streets, under the acts of 1836 and 1837, 
in the Territory of Iowa. : 

These pre-emption grants give fo the pre-emptionera jus ad rem, but not a jus in 
re; and such a right, resting in contract, cannot always be carried out by 
speciic performance. ; 

Nor can specific performance be decreed against a sovereignty which is not 
suable, without its consent: . 

The. Secretary of the Treagury has no power to order surveys of these town 
lots and streets.into farm lots, to suit the wishes of pre-emptioners, in order to 
perform specifically one act of Congress which is in conflict with later acts, 
requiring a different survey. 

OFFicE oF THE ATTARNEY GENERAL, 
7 .  , , Aprit.29, 1842, 
Sir: I have fully considered the case of the towns of ‘Bur- 
lington and Fort Madison, which you did me the honor to 
submit to me some time ago. It involves, according to the 

Commissioner’s report to you, a conflict of claims, ‘presenting 

the following: question: ‘‘ A pre-emptioner, under, the act of 

1531, is prevented from having his lands surveyed in the usual 

way, by an act of Congress of 1836; and another ‘of 1837, 

amendatory of it, which orders a portion of it to be surveyed 

as part of a town into lots, streets, &c., and thus dedicates. it 
to public use, in a form incompatible with the complete execu- 
tion of the pre-emption claim. Has the pre-emptioner a right 
to a survey and a patent, as if no such acts of Congress had 
been passed ?’? 2 & 9 
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I find that this question has been already disposed of by 
the Land Office. It is one of so many other cases, in which 
the claimant trusts, through a change in. the administration, to 
reverse a decision of a proper department. I have never failed 
to recommend,-what sound policy, if nothing more, impera- 
tively requires, that decision$ once solemnly made by any of 
the executive-departmentts, be adhered to until some new law, 
or some judicial decree, alter or overrule them. Aecordingly, 
had any of my predecessors been consulted on the snbject, 
I should have declined giving an opinion upon it, in conform- 
ity with a rule I have laid down for myself in such cases. 
But, as no such opinion has yet-been given from this office, 
and as the question presented is really a very important ‘one, 
and my view of it does not coincide with that of the present 
Commissioner and the Solicitor of the Land Office »L will brief- 
ly state what it is. 

Whether the right arising under a pte emption law be a mere 
gratuity, as my predecessor, Mr. Butler, thought it, and so 
revocable at pleasure, seems to me beside the question here. 
Grant that it is a contract for valuable, and. even ‘adequate 
consideration between Congress and the claimant—as solemn 
a contract as can be entered into for the purthase of real estate— 
what does it amount to? It is still nothing but a contract; 
and it can only produce the effects of a contract—that is, it 
gives to the pre-emptioner a jus ad rem, not ajusinre; and 
were the United States suable, like an individual, he would 
have, according. to ‘the peculiar features of the case, his rem- 
edy for breach of it, either by an action for damages, or a bill 
in equity, for a specific performance. ‘This latter is.an innova- 
tion upon the common law by the chancellors, and it is matter 
of sound discretion with them. The power, when exercised 
with discretion, is, perhaps, a desirable improvement upon the 
common law, which in no case gave any other remedy for 
breach of contract but damages. If, therefore, Congress has, 
by subsequent laws, clearly inconsistent with its prior legis- 
lation on the subject, eonveyed the fee, which, beyond all 
doubt, remained in it, te others, the. first question is, Can 
specific performance be decreed at all against a sovereignty 
which is not suable without its consent? and, secondly, even 
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supposing that question answered in the affirmative—then is 
it any part of the duty of the executive department, or, rather, 
is there’ any jurisdiction vested in -that department, to make 
such a decree? Congress, by a general law, sees fit to make 
a certain disposal of the. public lands, Under this disposal 
rights are acquired, but those rights do not amount to a con- 
veyance of any estate in the land‘—the fee remains in Con- 
gress; which, subsequently, does convey, or give an order ‘to 
convey, the same soil. Have the executive ‘department any 
right to say to Congress, we refuse to execute your conveyance, 
because, by making it, you will be guilty of a breach of con- 
tract? Im other words, has the executive department a right 
to perform specifically the contracts of Congress+—the declared 
will of Congress to the contrary notwithstanding? I am clear 
you have no power to order the surveys in question. .But it 
is thought by those who represent the interests of the pre-emp. 
tioners, that:some djcta. or decisions of the: Supreme Court 
favor the idea that they have vested rights under the first acts, 
of which Congress had no constitutional power to deprive them. 
They accordingly ask that ney should be sD oh to try 
the question atlaw.. -  . 

I think it desirable :that, whetever the government is a mere 
stakeholder; and @-judicial decision can be had, consistently 
with its rights, in the usual course of law, parties - preferring 
conflicting claims should be allowed, artd even dnvited, to seb 
tle the question between them in that way, before the Execu- 
tive shall -be called: on to act. In some cases, bills of inter- 
pleader have been filed, and the government holding funds 
subject to controverey has awatted the result of a suit in equity, 
and been enlightened by the courts in the performance of its 
duties as a stakeholder. This is not precisely one-of those 
cases. The act of Congress solemnly dedicating these lands 
to public use, in the form of a.town or city, shows too marked 
a preference, and too deliberate a policy, to be consistent with 
the idea of indifference on their part as between the pre-emip- 
tioner and the lot-holder. [ have little doubt, if this question 
were submitted to Congress, they would acknowledge the claim 
of the pre-emptioner for an equal quantity of land elsewhere, 
but would be unwilling to allow him: specific performance at 
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the expense of the city—more especially as any, if not all of 
the purchasers of lots, might’ set up the plea of purchase for a 
valuable consideration, without notice. Still, considering the 
importance of allowing every citizen, if possible, to énforce his 
rights under-the law, by means of the law, I should be willing 
to advise the submitting ‘of this- question to the courts, if I 
saw any form in which such a.suit could be regularly brought, 
without making the government a party, as it must be in a 
bill for specific performance. The Executive has no authority 
to bind Congress to abide the result of any judicial decision 
by which one of its own aets may be set aside. 

» Yet, the counsel for the pre-emptioners are of opinion they 
can get a judicial decision without making the United States 
a party. More than one of my predecessors have determined 
that the issuing,of patents is matter, in some cases, of Execu- 
tive discretion. Jt is for you to consider whether, on the 
whole, it may not be advisable to hold yqur hand for a while, 
yntil reasonable time be allowed for the pre-emptioners to seek 
whatever redress they may think themselves entitled to in the 
courts. I am bound, however, to repeat for myself, that, as 
a lawyer, I do not think they are entitled to any; but their 
only recourse must be to Congtess, as in-other cases: of breach 
of contract; and that, should you refuse to suspend -further pro- 
ceedings until a judicial inquiry can be had, your judgment 
could not be fairly complained of as arbitrary or unusual. 

I have the ‘honor to.be, sir, your obedient servant, 


H. S. LEGARE. 
Hon. Wien een 
Secrelary of the Treasury. 





TENURE OF THE OFFICE OF ‘DEPUTY COLLECTORS. 


The quthority of a deputy collector of customs ceases upon the removal of the 
collector. 

The provision’ made for the continuance of deputies, in the cases of disability or 
death of collectors, does not apply to cases where collectors have been removed 
from office. ’ 

OFFicE oF THE ATTORNEY GENERAL, 


May 11, 1842. 


Sir: I have had the isis fo receive your note of this 
morning, in which ‘you request me to look. into the acts of 


TO THE PRESIDENT : 2 


Tenure of the Office of Deputy Collectors. 








Congress, and say whether, when a collector is removed, the 
deputy acts until a successor be appointed, and add that you 
desire my opinion to-day. I aecordingly lose no time in com- 
municating it. It'is that, in the case of a removat of the col- 
lector from office, hi8 deputy has no authority to act; on gen- 
eral principles it is clear the powers of the deputy expire with 
those of the principal. If there be any case in which they do 
not, it is an exception by virtue of -positive legislation or pecu- 
liar custom, and it must be made out by himh that alleges it to 
exist. I see nothing in the statutes of the United’ States to 
establish such an exception. .Fhe 22d section of the act of 
4799 is in the following words: ‘‘ That every collector, naval 
officer, and surveyor, in cases of occasional and mecessary ab- 
sence, or ‘of sickness, and: not otherwise, may respectively ex- 
ercise and perform their séveral furictions, powers, and duties, 
by depnty duly constituted, under.their hands and seals, -re- 
spectively; for whom, in the execution of their trust, they 
shall respectively be answerable; that ip case of the disabilty 
or death cf a collectur, the duties and authorities vested in him 
shall devolve on ‘his deputy, if any there be, at the time of 
such disability or death, for whosé conduct: the estate of such 
disabled or deceased collector shall -be liable; and, in defect of 
a deputy, the said authorities and duties shall devolve upon 
the naval officer of the same district, if any there be; and if 
there be‘no naval officer, upon the surveyor of the port appointed 
for. the residence of such disabled of deceased collector, if any 
there be; and if none, upon the surveyor of the port nearest 
thereto, and: within the said district. And, in every case of 
the disability or ‘death of .a surveyor, it shall: be lawful for the 
collector of the district to nominate some fit person to perform 
his duties and exercise his avithoritigs, and the authorities of 
the persons who may be empowered te act in the stead of 
those who may be-disabled or dead shall continue until. suc» 
cessors shall be duly appointed, and ready to enter upon the 
execution of their respective offices.”” The language of this 
section 1s very much guarded.: This deputy.is to be appointed 
by the collector himself, in case ef sickness or necessary ab- 
sence, and not otherwise. Should the sickness terminate in 
death, provision is niade for the continuance of a power which 
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would otherwise be revoked by operation of law. And in both 
cases of disability and of death; the duties of the collector 
shall devolve on the deputy, for whose conduct the estate of 
the collector shall be liable; and, e converso, I take it, whose 
conduct—that is, whdse administration—shall be for the benefit: 
of the estate of the collector. It seems: to me very clear that 
these provisions do not apply to removal from offtce:. 1st. Be- 
cause it is ia no proper sense of the word a case of disability 
or death; 2d. Because it would be absutrd to consider his ad- 
ministratidn as centinuing after he had been declared unworthy 
of trust, or that he should be held ‘responsible to the govern- 
ment for the conduct of another, over whom the government 
itself had deprived him of all control; 3d. Because removal from 
office can never, like death, create an unexpected vacancy, the 
power that removes being always able, eo enstants, to appoint 
a successor; 4th. Because, under the constitution of the United 
States, I consider it to.be the duty of the President-to fill up 
vacancies as soon as convenient, so that there-be no tnéerreg- 
num in the department charged with the execution of the law. 
It is upon this ground that | advised the Secretary of War, on 
a recent occasion, that the President has a power to fill upa 
vacancy that existed during the sitting of the Senate, and to 
which a nomination had been made without being confirmed. 
On the contrary, I am very clear the President has no right to 
make or leave a vacancy, during the sitting of the Senate, with- 
out Hominating a successor to it, and then to fill it up after the 
adjournment of the session. 

Whether, in case there be no. deputy, the. authorities and 
duties of a colleetor shall devolve, on ‘his removal, upon the 
naval officer, is a question to which. all the -previous reason- 
ings are not applicable; but sincé it is only in defect of a depu- 
ty that the naval officer is to act, the fair construction would. 
seem to be that it was only in cases in which a deputy might 
have acted that the naval officet is authorized. He is a substi- 
tute for-the deputy. This, I am informed from the Treasury 
Department, has hitherto been the construction of that depart- 
ment, and I think it eught not to be disturbed. The result is, 
that the case of removal is, in‘ my opinion, casus omissus in 
the statute; or rather, that the latwgiver expected the vacancy 
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created by removal to be pomomaely filled up.by an‘ appoint- 
ment. 
I have the honor to be, sir, you obedient servant, 
| H. S. caalacauee 
To the Diesinngis. : 3 . : 


Ee 


POWER OF THE POSTMASTER’ GENERAL TO ESTABLISH POST 
OFFICES IN THE CHEROKEE COUNTRY. 


The Postmaster General has power to establish a post office in the Cherokee 
country, provjded it be upon a road constructed under the act of 1825, to 
establish a line of posts within it. 


OFFICE oF THE ATTORNEY GENERAL, 
~ _ ' May 16; 1842. 

Str: I received, on Saturday, your letter in answer to mine 
requesting you to state the particular- case on which the ques- 
tion you had propéunded to me on the 12th instant arose: 
That question was as follows: ‘‘ Has the Postmaster General, 
under existing laws, the power to establish a post office within 
the Indian territory beyond the territorial limits of a State or 
Territory ?’’ Your explanatory letter was as follows: ‘I did 
not name the tribe of Indians, because I assumed that the 
same laws would be applicable to the various tribes situate 
beyond the territorial limits of the States and Territories of the 
United States. The question presented. itself.to my mind 
upon an application to establish,a post office within the Chero- 
kee country west of Arkansas. It seems this power has been 
exercised by my predecessors; which fact created the doubt in 
my mind. Can the Post Office laws be made to eXtend, in 
their civil eperation, by the act of the Postmaster General, into 
a country where Congress has net extended them, is a ques- 
tion which, if of the ‘first impression, I should have assumed 
the responsibility myself to decide; but as a different opinion 
seemed to be entertained bya former head of this department, 
(at least he practised upon such an opinion,) I deemed it my 
duty to trouble you with giving an official opinion.” -° —° 

By the 3d article of the treaty with the Cherokees, (of New 
Echota, December 29, 1835,)-it is expressly provided that the 
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United Staies shall always have the right to make and establish 
such post and military roads in any part of the Cherokee coun- 
try as they may deem proper for the interest of the same; and, 
therefore, the right of the Cherokees in the soil presents no 
impediment to the measure in question. Congress has the 
power, under the treaty, to establish a post road within their 
country. The next question is,-Has it done so? If it has, it 
is only by implication. It has authorized the Postmaster 
General to extend a line of posts by contracts for a term not 
exceeding four years, (act of 1825, sec. 4;) and the roads 
designated in such contracts shail, during the continuance 
thereof, be deemed and considered as post roads within the 
provisions of the act. If the road in question falls within the 
category—that is, if it be only extending a line of posts—I 
think the Postmaster General has power to establish it in the 
Cherokee country. 

Ido not go into the question how far that country is to be 
considered as still subject to the sovereignty and jurisdiction 
of the United States. I rest my. opinion on the treaty and the 
act of 1825. 

I have the honor to be, sir, your obedient servant, 

H. S. LEGARE. 

Hon, C. A. WIcKLIFFE, _ 

Postmaster Generat. 


’ 





’ 


TENURE OF APPOINTMENTS MADE DURING A RECESS OF THE 
SENATE. 


The commiesion of.an officer appointed during a recess, who is afterwards nom- 
inated and rejected, is not thereby determined, nor .his suretieg released from 
liability, on account of any subsequent breach of his official bond. 

‘ : t) : ty ' ° ' 


. OFFICE OF THE ATTORNEY GENERAL, 
. -May 20, 1842. 
Sut I thad t the honor. to receive “your letter of the 16th in- 
staut, to the following effect: ‘In the month of October last, 
and during the recess of:the Senate, J. Washington Tyson 
was appointed by: the President ‘Commissary of Purchases. 
About the beginning of the present month, the Senate resolved 
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that they did not.advise and- consent to the appointment of 

Mr. Tyson to the above-named affice, to which he had been 

nominated bf the President. Mir. Tyson now forwards to me 
an estxnate of the money required for his department during 
the month of May, amounting to $50,000. As some doubts 
have been expressed whether the’ bail given by Mr. Tyson 
will be responsible, under the circumstances, for ‘any money 
delivered to him subsequent to his rejection by the Senate, I 
respectfully ask your opinion on the point as soon as your con- 
venience will permit, as. no requisition will be issued in favor 
of Mr. Tyson until your answer is received. In answer to an 
inquiry which 1 addresseq_to you, whether the doubts thus 
mentioned as having been expressed grew out of any estab- 
lished practice of the departments, I have had the honor to 
receive your note of the 18th, assuring: me that you “know 
of no established practice on the subject, and can learn none 
from the inquiries made.’ You also state that the doubts 
mentioned in your former letter were understood to be founded 
upon a vague and general idea that the rejection by the Senate 
of the nomination of a person in office appointed during the 
recess necessarily terminated the office.’? I of course confine 
myself to a strictly legal opinion upon the subject submitted to 
me. - 

It appears to me that the rejection by the Senate-can have no 
such effect as'you state to have teen ascribed to it. The officer 
in question, appointed by the President daring. the recess of the 
Senate, was, I presume,.commissioned to -hold his office until 
the end of the next session. ..The constitution recognises the 
validity of such a tenure; and,-by the second section of article 
1, it is only at the end of the next session that the commission 
thus granted is to expire, unless by death, resignation, or re- 
moval from office. This last may be effected either expressly 
or by implication. The only one of these contingencies appli+ 
cable here is a removal by implication. . What has been done 
to raise such an implication? Mr. Tysonhas been-nominated 
and rejected by.the Senate. Had he been-renominated, and 
by and with.the advice and consent of the Senate: appointed 
by the President, and accepted the new commission, undoubt- 
edly the second commission would Irave superseded his first, 
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and of course new bonds and sureties been rendered necessary. 
(The United States vs. Kirkpatrick, 9 Wheaton, 720.) So, 
if the President had appointed, by the,consent df the Senate, 
another to Mr. T'yson’s office, it seems the better opinion that 
the commission of the latter would have been, tpso facto, re- 
voked. I say appointed. To nominate is not to appoint; it is 
an essentially inchoate, incomplete act; it is to be followed by 
two other and most important acts. 1. It must be sanctioned 
by the Senate. 2. After that sanction is received, it must be 
‘carried out by the President irtto an actual appointment. When 
this appointment is completed, so that the officer is in, and 
there may be said to be a plenarty independently of the will of 
the Executive, is a nice, perhaps a still wnsettled question. At 
least Marbury vs. Madison, lL Cranch, 137, gives us only in- 
ference and argument in regard to it. But this is Settled by 
that case: that the last act of the President is something done 
subsequent to the confirmation; and Mr. Jefferson pushed the 
matter still further in favor of a locus penitentie in the Execu- 
tive. It is clear, therefore, that if Mr. Tyson’s commission 
was valid until the end of the session, unless he or another had 
been appointed, it is valid still, far no appojntment has been 
madé. Soa will, to operate an implied revocation of a previous 
one, must be a complete and perfect instrument. That the 
mere nomination to the Senate is not such q declaration of the 
President’s will, as to revoke the first commission, is settled by 
established practice., For it was never pretended that, before 
the Senate had acted on such a nomination, the officer appoint- 
ed during a vacancy was not still the lawful incumbent; and 
that, whether the second nomination were.of himself or of 
another. . 

Therefore, a mere. nomination is no Acvemnidation of the 
President's will; but, if this is so, the rejection of the Senate, 
instead of giving it any additional effect, ought rather to neu- 
tralize and, nullify Whatever opesation it would othetwise have 
had, I conclude, therefore, that, in strict law, the sureties of 
Mr. Tyson are: still bound under his first appointment. 

I have the honor to be, sir, your obedient servant, 
. | es S. LEGARE. 

Hon. Joun C. Spencer,,.. - . 

Secretary of War. 
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ACCOUNTS OF DEFAULTERS AND ACCOUNTING OFFICERS. 


The officers of the treasury are authorized to withhold the pay of officers of the 
government who are ascertained to be in default to the government, where the 
ume fur accounting has actually passed, but not otherwise. 


OFFICE OF THE ATTORNEY GENERAL, 
May 24, 1842. 

Sir: I have the honor to state, in compliance with your re- 
quest endorsed upon the papers in the matter of Lieutenant 
Lee’s accounts, the conclusion to which, after much reflection, 
Ihave come. Theact of March 3, 1828, must be taken not as 
an isolated statute, but as making part of a system of laws in 
pari materia. It must be read, for instance, with the act of 
March 3, 1797, chapter 74. By the last-mentioned act, when 
any disbursing officer shall neglect or refuse to pay, &c., the 
sum or balance reported to be due to the United States upon 
the adjustment of his account, it shall be the duty of the Comp- 
troller to institute suit for the recovery of the same, adding to 
the sum stated to be due in such account the commissions of 
the delinquent, which shall be forfeited in every instance where 
suit is commenced and judgment obtained, &c. The second 
section of the same act provides, that in every case of delin- 
quency, where suit shall be instituted, a transcript from the 
books and proceedings of the treasury, certified by the Regis- 
ter, and authenticated under the seal of the department, shall 
be admitted as evidence; and the court trying the cause shall 
be, thereupon, authorized to grant judgment, and award ex- 
ecution accordingly. 

By the 3d section the’ court is ordered to give judgment at 
the return term, upon motion, unless the defendant shall make 
cath that he is equitably entitled to credits which had been, 
previous to the commencement of the suit, submitted to the 
consideration of the accounting officers of the department and 
rejected; and that no claim for a credit shall be admitted upon 
the trial but such as shall appear to have been presented to the 
accounting officers of the treasury for their examination and by 
them disallowed. 'The act of 83d March, 1828, goes a step fur- 
ther; it orders that no money hereafter appropriated shall be 
paid to any person for his compensation who is in arrears to 
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the United States, until such persons shall have accounted for 
and paid into the treasury all sums for which he may be liable; 
but that in all cases where the pay or salary of any person is 
withheld under the act, it shall be the duty of the accounting 
officers, if demanded by the party, &c., to report forthwith to 
the agent of the Treasury Department the balance due; and it 
shall be the duty of the said agent, within sixty days there- 
after, to order suit to be commenced against such delinquent 
and his sureties. Such is the law. The case, as stated by 
the Auditor, is, that Lieutenant Lee is, according to the course 
of the Auditor’s oflice, a defaulter to a small amount; that his 
pay has been consequently stopped to that amount; that he in- 
sists on a report being forthwith made to the Solicitor of the 
Treasury, and suit being brought within the term designated 
in the actof 1828. The Auditor, on being called on by the 
Comptroller to report, answers that it is impossible to do so 
according to the established course of his department, because 
the accounts of the officer in question cannot be finally adjust- 
ed in his books, there being no appropriation to mect a requi- 
sition in favor of the officer under the head of subsistence, 
and the requisition having been accordingly withheld by the 
War Department. The Auditor’s letter is as follows: 

‘¢T have the honor to state, in addition to my letter of the 
10th instant to the President, in relation to the accounts of 
Lieutenant Lee, which has been this morning referred to me 
by you, and is herewith returned, that the refraining to enter 
upon the books of this office the balance due to Lieutenant 
Lee on his account for subsistence to his credit in the accounts 
in the quartermaster’s department, in diminution of the bal- 
ance due from him in the latter accounts, is in confornaity with 
its invariable usage in causes where officers are debtors under 
certain heads of appropriation; and creditors under other heads 
of appropriation, to the credit of which there are no: funds; 
and sundry accounts are now remaining in the office, on 
which action has had to be suspended for this cause. To 
carry to the credit of an officer in his account on the books of 
this oflice, under a head of appropriation in which he is a 
debtor, a balance due to him under a different head of appro- 
priation, the uniform practice is, to issue a requisition for the 
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payment to him of that balance out of the appropriation from 
which it is due, and then a counter-requisition upon him in 
favor of the Treasurer for a like sum, to be carried to his 
credit in his accounts wherein he isadebtor. In the present 
instance there are no funds to the credit of the account under 
the head of appropriation from which the balance is due, where- 
with to pay it. Hence the requisition and counter-requisition, 
which will form the foundation of the entries on the books, 
cannot be issued; and hence the impracticability of reporting 
an account for suit against Lieutenant Lee for the difference 
between the balance due from him on one account, and to 
him on another, as the account for suit will necessarily have 
to be based on the entries in the books.”’ 

The rationale of this course of the accounting officer seems 
to be this: Until an acknowledgment of a debt by Congress, 
by provision made to pay it, the Executive has no right to 
treat it as a debt at all; or, which is the same thing, to givea 
credit for it, as an actual demand against the treasury. There 
is, therefore, an insuperable legal impediment in the way of 
a compliance with Lieutenant Lee’s claim to have his account 
stated. Does the act of 1828 require suit to be brought 
whether the account be stated or not? I think not. It is evi- 
cent to me that both the act of 1797 and that of 1828, where 
they speak of bringing suit, mean the bringing an action on an 
account stated for a balance found to be due. The legislature 
has no intention, as I conceive, to innovate upon the prac- 
tice of the executive department, bottomed, as it is, on the true 
theory of its relations to the legislative. 

But, then, it is argued that if the account be sufficiently 
made up for the purpose of stopping an officer’s pay, it is suf- 
ficiently made up for the purpose of bringing suit upon it. 
This is plausible, but I incline to think not more. I conceive 
Uiat the oflicers of the treasury are authorized by the act to 
protect the government as soon as it is evident to them that, 
according to the course of the executive department in regard 
to» accounts, an officer is a defaulter, by withholding his com- 
pensation to that amount, although his accounts be not fully 
and fiually adjusted. This ts matter of high executive discre- 
uon; and it is only in a clear case that an officer is to be treated 
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as a defaulter. But in such acase I see nothing in the acts, 
read together and reasonably construed, to make it incumbent 
on the executive government to pay an acknowledged de- 
faulter his salary, because his accounts cannot be immediately 
stated, as the act of 1797 requires they should be, for the pur- 
poses of suit, or to drive the government to a suit before it is 
prepared for carrying it on under that act. 

I admit that the point is not without difficulty, and it is as 
important as it is dificult. 

It would generally happen that the most notorious defaulters 
would profit most by the doctrine contended for. In the first 
place, defalcations are most apt to happen in long and com- 
plicated accounts, involving a great variety of transactions and 
the expenditure of large sums of money. ‘Then such ac- 
counts, rendered still more obscure and perplexing by fraud or 
negligence, would inure to the benefit of the defaulter who 
created these difliculties. He would profit by his own wrong, 
under a false construction of a statute, passed with a view of 
arresting or punishing that wrong as soon as possible. 

On the whole, I am of opinion that the first or enacting 
part of the statute of 18258 requires the officers of the treas- 
ury to stop the pay of every officer who is evidently in arrears; 
that is, who does not account when the time of accounting is 
passed, but not otherwise; and that the proviso only guards 
against the possible abuse of this power by requiring the ac- 
counting officers to lose no time in reporting his account for 

‘suit, if he demands it. J construe “ forthwith’? as equivalent 
to ‘* without unnecessary delay.’’ It means that there shall 
be no discretion to sue or not to sue on an account stated. 
As soon as the account Is ready to be reported, it shall ‘‘ forth- 
with’’ be reported; if not to be reported, it shall be got ready 
as soon as possible, consistent with the course of the account- 
ing officers, ‘There shall be no daches, no arbitrary postpone- 
ment, on the part of the Comptroller and Auditor. 

I ought, perhaps, to add more expressly that no more is to 
be deducted trom the pay of Lieutenant Lee than is necessary 
to make up the default ascertained. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 
To the PRESIDENT. 
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Patents for Choctaw Reservations—President’s Approval, &c. 


CLAIM OF ADMINISTRATOR TO LAND SCRIP. 


An administrator has no right to demand land scrip under the act of May 30, 
]*30. 


The administration law of Georgia has nothing to do with lands lying without 
the limits of the State which are governed by the lex loci. 


OFFICE OF THE ATTORNEY GENERAL, 
May 25, 1842. 

Sir: I have looked into the report of the Commissioner of 
the Land Office on an appeal taken by Mr. Murray to yourself, 
relating to the delivery of scrip to him, as agent of the adminis- 
trator of the estate of Joseph Day. The single question sub- 
mitted to me is, Has an administrator a right to demand land 
scrip under the act of May 30, 1830? ‘This question you will 
find so fully answered by one of my predecessors, (Mr. Ber- 
nen,) that it were mere supereregation to do more than refer 
to his opinion.—(Instructions, &c., vol. I, p. 63.) 

There is no pretence to say that an administrator can de- 
mand the scrip under this construction of the law, and in such 
a case as that presented to me by the Commissioner’s report. 
Furthermore, the administration law of Georgia has nothing 
to do with lands lying out of that State which are governed by 
the lez loci rei site. On all grounds I concur in opinion with 

- the Commissioner. 

I have the honor to be, sir, your obedient servant, 

H. S. LEGARE. 


Hon. Water Forwarp, 
Secretary of the Treasury. 





PATENTS FOR CHOCTAW RESERVATIONS—PRESIDENT’S AP- 
PROVAL, &c. 


The approval of the President to a sale of a Choctaw reservation is required 
only to contracts between the Indian reservees and their vendees. 

The patents ought to issue to the first vendees in trust for the equitable proprie- 
lors, or subsequent assignees, and bear on their face a declaration. 


OFFICE OF THE ATTORNEY GENERAL, 
May 25, 1842. 
Srr: In compliance with the reyuest you did me the honor 
to make in your letter of the 7th instant, I have considered the 


' 
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statement of facts prepared by the Commissioner of Indian Af- 
fairs in the case of Charles Scott’s reservation, under the treaty 
ot Dancing Rabbit Creek with the tribe of Choctaws. The 
letter of the Commissioner seems to call for opinions on two 
distinct questions: Ist. Whether the President’s approval of a 
sale of a Choctaw reservation is required to be given to the as- 
signment made by the assignee or vendee of the reservee? 2d. 
Can a patent issue directly to the assignee of an assignee? 
To the former question, I answer, that the approval of the 
President is required only for the contract between the Indian 
reservee and his vendee. The object of the provision of the 
treaty was clearly only to protect the Indian, as one quasi in 
a state of pupilage. T’o the second question, I answer, that 
I think the patent ought to issue to the vendee of Scott, or his 
representatives. They will, of course, hold in trust for the 
equitable proprietors, or subsequent assignee. But lest they 
should convey to bona fide purchasers, for valuable considera- 
tion, the patent might bear upon the face of it a declaration of 
trust. At least I see no possible objection to this course, 
which is analogous to that advised by my predecessor, (Mr. 
Gilpin.) 

The act of July 5, 1838, authorizing the issuing of patents 
to the last bona fide transferee of reservations, under the treaty 
of 1832, between the United States and the Creek tribe of. 
Indians, is a legislative exposition of the law in a case alto- 
gether analogous, and it confirms the opinion I have formed 
on this subject, independently of all authority. In general, it 
is, In the absence of positive statutes to the contrary, the most 
advisable course for the executive department to look to legal 
rights, and to leave the settlement of equities to the proper fo- 
rums. Precautions must, of course, be taken against any 
abuse by those to whom it gives a preference of the legal rights 
vested in them. ‘This, I think, may be effectually done by 
conveying to the assignee of the reservee, in trust for his 
equitable assignees. 

In the instance before me, there is a grave and special reason 
for not treating the right of the Indian as indefinitely assigna- 
ble. It is, that it can only be assigned with the express con- 
sent of the President to the reasonableness of the sale made 
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of it. Now, if the vendee may treat for his equity under the 
sale, before the approval, either the Indian must be defrauded 
of his right to the President’s protection, or the assignee of the 
vendee, by the President’s exercise of that right; it may be 
after a purchase without notice. 

I think it safer to adhere to the course of the office, and to 
leave claimants under assignments to the parties, or the courts. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 


Hon. Joun C. SPENCER, 


Secretary of War. 


PENSIONS TO MINISTERS. 


Commodore Porter, who is borne on the pension-roll at the rate of forty dol- 
lars per month, is entitled both to his pension and his regular pay as minister 
at Constantinople. 


OFFICE OF THE ATTORNEY GENERAL, 
May 26, 1842. 

Siz: The following question, submitted to you by the Sec- 
ond Comptroller, has been considered by me: ‘Captain Da- 
vid Porter, minister at Constantinople, is borne on the navy 
pension-roll at the rate of $40 per month. I have respectfully 
to inquire whether he is entitled to his pension under the law 
of August 16, 1841, c. 8, while he is in the receipt of his pay 
as minister?’? Iam of opinion that the case of the minister 
at Constantinople does not fall within the second section of the 
act of August 16, 1841, which seems confined to persons in 
the naval service. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 


Hon. A. P. Upsuur, 
Secretary of the Navy. 
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ADJUSTMENT OF CONFLICTING LAND CLAIMS.’ 


An act of Congress confirming land titles of two or more individuals, or grant- 
ing land, must be taken all together ; and if there be not land enough to an- 
swer all the grants, and there be a conflict of claims, it must be reconciled by 
reference to the report of the commissioners on which the act was founded; 
and if two parts of the same act cannot be reconciled, the latter provisions 
must prevail. 

OFFICE OF THE ATTORNEY GENERAL, 
| May 28, 1842. 

Str: In compliance with your request, I have considered 
the case submitted to you by the late Commissioner of the 
General Land Office, in his letter of the 4th instant, of a con- 
flict of claims between John McDonell, assignee of Thomas 
Smith and William Brown. The Commissioner’s letter states 
the case as follows: “‘ In manuscript vol. 4, p. 95, of the 
report of the commissioners on Michigan claims under the 
act of llth May, 1820, (Clark’s Land Laws, p. 776,) claim 
No. 46 is entered in the name of John McDonell, assignee 
of Thomas Smith as the trustee of John Smith, McDonell and 
others. (American State Papers—Public Lands,vol. 4, p. 783.) 
The report represents the claim as situate between the forks 

of the river Ecorces, adjoining a tract of land in front already 

- confirmed to the said Thomas Smith, the assignor, by a patent 

from the United States.”’ 

The commissioners (p. 784 of vol. 4, State Papers) state 
their opinion on this claim as follows, viz: “‘that the original 
claimant, Thomas Smith, might, with justice and equity, have 
been confirmed by former land boards to the extent of 640 
acres for each of the said several improvements, (referred to in 
their reports;) but as confirmation was formerly made only to 
the extent of 335 acres in the whole, and that, as the present 
board are advised, embraces most probably all the improve- 
ments made on the several tracts, therefore the present board 
do not consider themselves authorized to confirm beyond that 
which may be the reszduum of the one tract heretofore con- 
firmed. The commissioners do, therefore, confirm to the said 
John McDonell, as trustee, as aforesaid, 305 acres, and give in 
their report specific limits to the same; and the commissioners 
do further recommend to the favorable notice of Congress, for 
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confirmation, the residue of said claim not heretofore or now 
confirmed.’? The residue here referred to is 1,280 acres—the 
whole claim being for 1,585 acres. The confirmatory law ap- 
plicable to this case is that of the 17th April, 1828, (acts Ist 
sess. 20th Congress, p. 26,) the first section of which de- 
clares ‘that the claims purporting to be confirmed, or recom- 
mended for confirmation by the commissioners appointed to 
carry into effect the aforesaid act of 11th May, 1820, (Land 
Laws, p. 776,) which are contained in volumes 2, 4, and 5, 
be, and the same are, confirmed. The claim of William Brown, 
which conflicts with the foregoing, is the subject of a report 
of the commissioners under the act of 2lst February, 1823, 
(Clark’s Land Laws, p. 831.) Itis entered in manuscript vol. 
9, supplement, p. 2: (State Papers, vol. 4, p. 844.) 

William Brown, according to the report, claimed ‘‘a donation 
of land in rear of a farm owned by him situate on Detroit 
river, containing 118 acres; being part of a tract of land situate 
on the river Rouge, confirmed to Alexis Descountis Labadie, 
bounded in front by the river Detroit, on the west by the river 
Au Vase, and on the east by lands claimed by the late Francis 
Chobert.’? The commissioners, however, confirmed him as 
follows, viz: confirmed in 360.4, acres, or in such other quan- 
tity as shall be equal to the contents of the original tract, as the 
same was confirmed and patented to Alexis Descountis Laba- 
die, and to be located on that part of the lands assigned for 
the satisfaction of the private land claims which was claimed 
by Thomas Smith, so as that the said 360,%, acres be so loca- 
ted as that the lines thereof do not conflict with the lines of 
any tract or tracts of land which may have been confirmed 
heretofore, or by the present board, to said Thomas Smith, or 
to any other person; the said William Brown to hold the same 
in trust for himself, and for the heirs and other assigns of said 
Alexis D. Labadie, according to their respective interests therein. 

‘The same confirmatory act, viz: that of Apnl 17, 1828, 
which confirmed the claim of John McDonell, confirms also 
the claim of William Brown—the second section of the said 
act declaring that the claims purporting to be confirmed, or 
recommended for confirmation, by the commissioners appoint- 
ed to carry into effect the act of February 21, 1823, (Land 
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Laws, p. 831,) which are contained in vols. 1, 3, 6, 8, and 9, 
of said reports, be and the same are hereby confirmed.” 

‘¢ The aforesaid act of April 17, 1828, clearly confirms to John 
McDonell, as trustee, the tract of 305 acres, confirmed to him 
by the commissioners, which is immediately in the rear of the 
front tract confirmed to Thomas Smith; and between this tract 
of 305 acres, to which (as stated) there is a specific location 
given by the commissioners in favor of McDonell, there can be 
no conflict with the claim of Brown.’’ 

The first question arising in the case is— 

1. Whether or not, under the following recommendation, 
viz:—the commissioners do further recommend to the favorable 
notice of Congress, for confirmation, the residue of said claim 
not heretofore or now confirmed—the said John McDonell is 
confirmed by the act of April 17, 1828, to the whole of the 
residue of the claim, (1,250 acres,) in addition to the 305 acres 
confirmed by the commissioners and in the same report, and 
clearly confirmed by the said act? 

2. lf this question be decided in the negative, then the claim 
of Brown will take as a matter of course; but, if decided in the 
affirmative, the remaining point to be decided is, whether the 
aforesaid confirmatory act of April 17,1528, must be construed 
so as to make the residue of McDonell’s claim, viz: ‘1,280 
acres, subject to the claim of William Brown under the dis- 
tinct confirmation of the commissioners in favor of Brown, 
or whether the whole claim of McDonell, reported under a 
prior law, must be recognised as an absolute confirmation, and 
as thereby rendering nugatory the claim of Brown to a portion 
of the same land ?”’ 

This state of facts presents a question of some difficulty; 
and, arising as it does out of a direct, and at the first sight ap- 
parently irreconcilable conflict of positive enactments, I pro- 
nounce, without any confidence, the judgment to which my 
best reflections have led me. I assume, without asserting, that 
the awards of the commissioners were just and conformable to 
their powers. The matter is to interpret them. If you feel 
yourself bound to constme the acts of Congress literally, there 
is no doubt that you must allow—first, the confirmation to 
Smith’s assignee of 305 acres; second, the confirmation to 
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Brown; third, give what may remain of unappropriated land, 
answering the description of the commissioners, to Smith’s 
assignee. I say the letter of the awards and the statutes re- 
quire this. The commissioners allow Brown 360 acres, &c., 
to be located on that part of the land assigned for the satisfac- 
tion of the private land claim which was claimed by Thomas 
Smith, with this, and only this, reserve—that the claim thus 
confirmed should ‘‘ be so located as that the lines thereof do 
not conflict with the lines of any tract or tracts of land which 
may have been confirmed heretofore, or by the present board, 
to said Thomas Smith, or to any other person.’’ 

Now, it is certain that the locus in quo was not confirmed, 
strictly speaking, by the board, to Smith, or to any other per- 
son; for the board expressly denied its competence to confirm 
it, and only recommend it for confirmation by Congress, which 
is quite a different thing. Had Congress done no more than 
ratify the claims confirmed by the board, no shadow of doubt 
could have arisen; but that, notwithstanding this recommenda- 
tion of the board as to a quantity of land beyond the 305 acres 
actually confirmed to Smith, Brown would have had a com- 
plete indefeasible right to his 360 acres; but here is the knot 
of the question. The very same act of Congress, which 
In one section confirms Brown’s claim, in another confirms 
Smith’s. Not only so, but it acts upon the recommendation 
of the commissioners as to the whole quantity of land claimed 
by Smith’s assignee. Had there been land enough in the 
tracts designated, and Brown made his locatidn so as not to 
Interfere with the fulfilment of this provision of the act under 
which he held, I think that Smith’s assignees would have had 
a right to a patent for the whole extent of their claim; but the 
ditticulty arises in the executing the intention of Congress. 
The fund designated by the commissioners, in the act of 1828, 
fails; Brown makes a location near the first tract of Smith, 
and the residue of the land is not enough to satisfy the residue 
of the claim of Smith’s assignee. 

There is, therefore, a conflict of claims arising under the 
different provisions of the act of 1828. If Brown takes his 
share, or any part of it. Smith’s assignee cannot have the 
whole of what the commissioners have recommended to Con- 
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gress to grant, aud what Congress did grant him under the 
words of the first section of the act of 1828. Still, I am of 
opinion that the best construction of the act is to give—first, 
Smith’s assignee 305 acres; second, Brown 36U acres; and the 
residue to Smith’s assignee. I ground my construction on 
these reasons: 

1. The whole act must be read together, and executed in all 
its parts, or as nearly so as possible. ‘There is no reason on 
the face of the law why Smith’s whole claim should be satis- 
fied and Brown’s entirely excluded. 

2. The confirmation of Congress relates to, and is limited 
by, the confirmation of the commissioners. The latter was a 
distinct recognition of Brown’s right and authority to him to 
locate anywhere, but upon a part of the land as to which the 
claim of Smith had been actually confirmed by them. This, 
as we have seen, was only to 305 acres. Congress, therefore, 
must be taken to have ratified the confirmation in the same 
terms. 

3. Though the confirmation by Congress of Smith’s claim 
to the residue, unconfirmed by the commissioners, though rec- 
ommended by them for confirmation by Congress, was in the 
same statute which confirmed Brown’s; yet there was in the 
order of thought, and even in the order of time, a precedence 
in the effect given to the latter. Brown’s was actually con- 
firmed by the commissioners; it was their act, complete and 
executed, though it was not to go into practical effect without 
the sanction of Congress; but, once given, that sanction re- 
lated back to the act sanctioned; the confirmation became valid, 
ab initio, as the judgment of the commissioners. Not so as to 
the residue of Smith’s claim. The commissioners declined 
acting on it at all. They declared it not within their jurisdic- 
tion; they gave no judgment on it, but only recommended to 
Congress to consider it favorably. Congress did so; but this 
was the act of Congress. So far as the commissioners were 
concerned, this was all executory. The date of the act of 
Congress was the date of the claim confirmed by the act; there 
was not a moment’s relation back. Therefore, though the act 
of 1828 confirmed uno flatu the claim of Brown to this re- 
siduary claim of Smith, the dates in the law, of the effect it 
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produced, were very different. The retroactive operation gave 
precedence to Brown. Oznnis rati habitio retro trahitur. But 
their approval of the recommendation in the other case was, 
as [ have said, no ratification of what others had done, but 
an original act of Congress itself. Finally, Lord Coke’s rule 
is, that statutes are to be construed as wills are. Now, in the 
construction of wills, it is a settled principle that, if two parts 
of the instrument are totally inconsistent, and cannot possibly 
be reconciled, the latter shall prevail. (5 Vesey, 243; 6 Vesey, 
102.) At any rate, and evenif my previous reasonings fail, 
this rule will stand Brown instead. The clause providing for 
his claim is the subsequent one of the two; but I rely on the 
previous grounds. 
Ihave the honor to be, sir, your obedient servant, 
H. S. LEGARE. 
Hon. WALTER F'ORWARD, 


Secretary of the Treasury. 


PATENTS FOR CHOCTAW RESERVES. 


The reservations under the Choctaw treaty, of ‘‘sections,”’ refer to quantity; 
but that is to be taken and patented in reference to the established system of 
our land surveys, in parallelograms of fixed extent and uniform character. 

The claimant in this case is entitled to 640 acres, but cannot take it by smaller 


subdivisions, at his will and pleasure; he must be made to conform to the land 
laws. 


OFFICE OF THE ATTORNEY GENERAL, 
May 31, 1842. 

Str: By the letter which you did me the honor to write to 
me on the 27th instant, in reference to the case of Samuel 
Long, a reservee under the Choctaw treaty of 1830, you ask 
ny opinion on the point—‘‘ whether the terms of the treaty, 
in speaking of sections, refer to quantity; or whether a tract 
laid off as a section is to be patented without reference to its 
actual contents?’? I am of opinion that the treaty means a 
certain quantity; but then that quantity is to be taken in refer- 
ence to the established system of our land surveys, in parallel- 
ograms of fixed extent and uniform character. The claimant 
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is entitled to 640 acres; but he shall not take it by smaller 
subdivisions, at his will and pleasure; he shall conform to 
those of the land law. {n conformity to the second clause of 
the supplement to the treaty in question, the section and a half 
of land is to be taken in subordination to the great system of 
surveys, so as to include the residence and improvements of 
the reservee. I have read the statement and argument you 
sent me, and, in the main, concur in them. Neither Mr. 
Taney nor Mr. Butler has countenanced the idea that the 
gencral expression, a “section of land,’’ in that treaty, mcans 
more than a section of 640 acres. 
I have the honor to be, sir, your obedient servant, 
H. S. LEGARE. 
Hon. Joun C. SPENCER, 
Secretary of War. 


PENSIONS TO WIDOWS OF OFFICERS UNDER THE ACT OF 1838. 


The widows of officers who were dead at the passage of the act of 1832, but 
who, if alive, would have received pensions under it, are not entitled to the 
benefit of the act of 1838. 

Mr. Butler’s opinion on the same subject commented on—its correctness doubted. 


OFFICE OF THE ATTORNEY GENERAL, 
May 31, 1842. 

Sir: [T have had the honor to receive and to consider your 
observations of the 30th instant, on the construction heretofore 
put upon the words of the act of July 7, 1838, in relation to 
pensions to be paid to the widows of officers who have died, 
and who, but they were dead at the time of the passing of the 
act of 1832, would have received their pension under this latter 
act. Considering it as res tztegra, I should say that the case 
of a widow whose husband actually received his annuity un- 
der that act, is not within the provisions of the statute of 1833. 
Besides that, the words do not embrace the case; and, besides 
the dithculty—insuperable, it appears to me—in the way of a 
widow drawing pay from the 4th March, 1836, when her hus- 
band happens to have survived that epoch, the 4th section 
of the act of 1832 provides expressly for the case of an oflicer 
dying ‘‘ during the period intervening between the semi-annual 
payments directed to be made.’’ The provision is, ‘‘ that the 
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proportionate amount Of pay which shall accrue between the 
last preceding semi-annual payment and the death of such per- 
son, shall be paid to his widow.’”’ The act of 1832, therefore, 
contemplates the case of a husband entitled under it, and gives 
the widow all he would have received, and no more. The act 
of 1886 took up a Case not within that of 1832. It provides 
for acertain description of wife who was totally excluded from 
all benefit under that act by the death of her husband. The 
act of 1888 goes a little further. It extends to another de- 
scription of wives; but it still contemplates them as having 
been so situated as not to profit by the act of 1832, and it gives 
to them what their husbands, if alive, would have taken. I 
do not see how language can be plainer. 

But Mr. Butler’s opinion having settled the practice under 
the act of 1836, it is, perhaps, too late to change your practice 
in regard to it. The act of 1838 differs from the last mentioned 
statute in the important feature above referred to. The widow 
is to begin to draw her pension from March, 1836. Now, if 
her husband were then alive, itis clear she could not be enti- 
tled to an additional allowance in her own right. I hold that 
to be fatal to the application of Mr. Butler’s reasoning to the 
last act. With respect to this act, therefore, you are free to 
take the course you shall judge fittest. 

I should have rejoiced to be able to adopt a construction 
favorable to the claims of the widows of these brave men. But 
the law which gives, disposes; and I am bound to interpret it 
as I find it. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 


Hon. Joun C. SpeENCER, 
Secretary of War. 





CONTRACT WITH A MEMBER OF CONGRESS. 


A partnership, of which a member of Congress is a member, cannot, under the 
act af lo¥s, enter into a contract with the government; but, if he withdraw 
frou it, the contract may be concluded with the other partners. 


OFFICE OF THE ATTORNEY GENERAL, 
June 1, 1842. 
Sir: [ have had the honor to receive from the Commission- 
ers of the Navy a letter of 24th ultimo, in which they state to 
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me that they have accepted an offer from Messrs. Andrew 
Gregg & Co., to supply a quantity of chain-cable iron, and 
propose entering into contract with them. Of this firm, how- 
ever, the honorable James Irvine, of the House of Represent- 
atives, is a copartner. He has so informed the commissioners, 
and expressed the opinion, in which the commissioners con- 
cur, that he cannot, consistently with existing law, take any 
interest, direct or indirect, in the proposed contract. And then 
proceeds to say, that he has executed an instrument, therewith 
transmitted, relinquishing all interest in the contract; and the 
question upon which the commissioners would respectfully re- 
quest your opinion is whether this instrument be such a re- 
linquishment, in law, as would exonerate Mr. Irvine, and 
justify them in concluding the contract.”’ 

Although the law authorizes the Attorney General to give 
official opinions only on the call of the President, or the heads 
of departments, I am willing to consider the Commissioners of 
the Navy as standing towards this office quasi in the relation 
of one of the latter. I proceed, therefore, to state my opinion 
upon the case presented to me by theif letter. There are two 
. views of it—Ist. The political, embracing questions of expe- 
diency, propriety, &c., with which I have officially nothing to 
* do; 2d. The strictly legal: to these I confine myself. The 
act of 1808 is a singularly strict, searching, and comprehen- 
sive enactment, and one of my distinguished predecessors (Mr. 
Wirt) thought it ought to be so construed as to make it as 
remedial and efficacious as possible. Yet it is a highly penal 
law; and, besides, is in derogation of common right: on both 
accounts, therefore, if not to be interpreted strictly, at least not 
to be extended by any latitude of inference and construction. 
The object of the statute is only to prevent jobbing between 
members of the legislature and the Lixecutive, for the pecu- 
niary advantage of the former. ‘T'he words are expressly to 
that effect; and the exceptions of corporations show that there 
are even some direct, though minor interests, which are not 
meant to be embraced by the prohibitory clauses. ‘The inter- 
est to disqualify a member froin taking, or an officer from offer- 
ing, a contract, must, In my opinion, be an immediate (how- 
ever indirect) personal interest in its benefits. That he may 
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ultimately profit by the contract--e. g., as heir, devisee, &c.— 
is notenough. Neither is it enough that his nearest friends or 
relatives may profit by it. ) 


The case before me‘is, however, one of the most intimate 
of all personal relations—a partuership—which produces, for 
all purposes of profit and responsibility within the scope of 
its constitution, a perfect legal unity; and the unity is confined 
to the agreed objects of the association, as between the part- 
ners, at least. Their will, with regard to each other, isits law. 
To third parties, their responsibility is governed by other prin- 
ciples; as to each other, it 1s an affair of contract. They may, 
therefore, modify at pleasure the law they give to their union; 
and if their special agreement derogate from the common law 
of such associations, modus et conventus vincunt legem. 


I think, therefore, that the papers sent me, accompanied 
with a written acceptance and stipulation, under seal, to the 
same effect, by the two other partners, will save, in strict law, 
the statute of 1808. The possible ultimate benefit to the part- 
nership is too remote and contingent an interest to avoid the 
contract or incur a penalty. Further than this, I will not ven- 
ture to go. But then the contract will not be with the same 
partnership. It wil be a special contract with the two other 
partners, authorized by Mr. Irvine, to use the common fund 
for their private purposes. He will be to,them in. the nature 
of a friendly endorser, lending his name and capital. The 
contract will be with Messrs. Andrew Gregg & Moses Thomp- 
son, or Messrs. Andrew Gregg & Moses Thompson, in this 
case using the firm of &c., &c. They could not, therefore, 
plead in abatement, if he were not joined as a Wefendant in an 
action against them; or, if they did, the papers in question,. 
sealed both by them ‘and by him, would be an estoppel. ~ 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE.. 


Hon. A. P. Upsutr, 
Secretary of the Navy. 
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; ° LIGHT-HOUSE SURVEYS. 


The Secretary of the Treasary may institute survey of light-house establish- 
ment ander appropriation in the act of May 16, 1842. 


OFFICE OF THE 5 ATTORNEY GENERAL, 
June 4, 1842. 


Sir: I have had the honor to receive your letter of the 3a 
instant, submitting for my consideration and opinion ‘ the 
question as to the powers vested in the Secretary of the Treas- 
ury to institute a survey’ of the Irghthouse establishment under 
the appropriation act of the 16th ultimo, which contains the 
following provision: For expenses in examining and reporting 
the condition of all the light-houses annually, $4;000.”’ 


All the acts for the collection of the revenue must be read 
together, as in part materia, and composing a.complete system. 
The general laws of the session of 1789, passed just afier the 
formation of the government, are all more or less fundamental, 
and serve as legislative expositions of the different provisions 
of the constitution to which they respectively relate. The act 
of August 7, 1789, for the establishment and support of light- 
houses, expressly assigns to the head of the Treasury Depart- 
ment the power and the duty of building, rebuilding, and 
keeping in good repair all light-houses, &c. Clearly, under 
this act, the expenditure of an appropriation for examining and 
reporting annually the condition of light-houses—4. e. of look- 
ing into them with a view of keeping them in good repair— 
would be incidental to the general charge imposed by that sta- 
tute upon the head of the Treasury Department. 


But none of the subsequent acts on the subject make any 
change i in the system; on the contrary, théy uniformly re-enact, 
in particular cases, the general provision just referred to of the 
act of 1789. That the Treasury Department has confided the 
function of superintendence of light houses, for which its head 
is responsible, to this or that one of its subordinates; can make 
no difference, in the absence of any express statute to that ef- 
fect inconsistent with the act of 1789. I know of no such 
statute. As to the Commissioner of the Revenue, the act of 
December 23, 1817, section two, provides that his office shall 
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be discontinued; in which case,.the immediate superintend- 
ence of the collection, &c., shall be placed in such. officer of 
the Treasury Departnient as the Secretary, for the time being, 
shall designate. This was in strict analogy to the original 
constitution of the office of commissioner by the act of May 8, 
1792, by which that officer was to discharge the duties assigned 
him by ifaw under the direction of the Secretary, and execute 
such other services, &c., as the Secretary should order. It 
was in conformity with this provision that the head of the de- 
partment, ia his. discretion, delegated: to the commissioner the 
duty incumbent on that head in relation to light-houses; but 
the power of delegating implied a right of reverfer, and the 
mere abolition of the office of commissioners without more, 
devolved the functions thus committed to it upon the Secre- 
tary, and revived his direct responsibility in regard to them. 
This conclusion is forfeited by the clause just cited from the 
act of December 23, 1817. On the whole, I am satisfied that 
the Secretary is bound to: see the appropriation in question ex- 
pended in conformity with its true object and spirit. 
I have the honor to be, sir, your obedient servant, 
| H. S. LEGARE. 
Hoa. Warter Forwarp, 
Secretary of the Treasury. 





CONSTRUCTION OF ACT FOR RELIEF GF CLARK WOODRUFF. 


In the act for the relief of Clark Woodraff, the words * or his legal representa- 


tives” do not include assignees to whom he had previously. conveyed part: -of 
the land, 


Orrice oF THE ATTORNEY GENERAL, 
June 6, 1842, 
Sir: I have had the nenee to receive your letter of the 2d 
instant, covering a communication from. the Acting Commis- 
sioner of the General Land Office, in which the gieten Ts 
presented ‘‘ whether the term ‘legal representatives,’ used in 
the act for the relief of Clark Woodruff, can be understood to 
mean the assignees of Clark Woodruff in cases where the lands 
had been assigned by him before the date of the act.”’ 
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From that communication it appears that certain assignees 
of Mr. Woodruff claim to share in the benefit of an act lately 
passed for the relief of Mr. Woodruff by virtue of the words 
‘¢Clark Woodruff, or his legal representatives.”?’ The as- 
signees in question, as I gather from a notarial act sent with 
the other papers, (for there is no’state of the case presented to 
me, as there ought to have been,) are certain persons for whom 
some tracts of land in the same district were purchased by Mr. 
Woodruff, in his own name, at the same time with those tracts 
bought for himself, of which the purchase money has. just been 
refunded him. The paper to which I refer is dated 9th Janu- 
ary, 1841, and is a declaration to this effect—that the appearers 
in question were ‘joint holders of certain tracts of land in the 
following proportions, to wit: Clatk Woodruff for one undi. 
vided half; and the others, to wit: Gardare Waggaman Toledana 
and George Le Gendre, jointly, for the other undivided half, 
being government lands, situated within the State of Louisiana, 
acquired by them jointly in the year 1837, it being here ob- 
served that, by common agreement, the said Clark Woodruff 
had those lands entered in his individual name; though, in 
reality, he was interested in the purchase but for one half, 

the other half being entered by him for account and on behalf 
ofthe other partners aforesaid, as he hereby expressly acknowl- 
edges. They further declared that, in the year 1839, the afore- 
said joint owners, having come to the determination of dividing 
those lands into two equal portions, in order to close the joint 
concern eo far as the said Clark Woodruff was interested, hav- 
-ing had a map thereof made from the plats of the land offices, 
submitted it by agreement to George T. Dunbar, jr., and H. 
J. Ranney, for them to act as experts, to examine the said map 
or plan, and make a division ef the land in two partions, as 
equal as might be. That the said George T. Dunbar and H. 
J. Ranney accordingly made a division of those lands by set- 
ting down on separate sheets or schedules the number of sec- 
‘tions and parts of sections which they considered as constitut- 
‘ing two equal halves, one of which schedules is marked A, 
and the other is marked B; ‘and both of’them are annexed, for 
reference, to an act in this office bearing equal date herewith. 
Now, the party of the first part and the parties of the second 
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part do hereby agree. to make a partition between them agreea- 
bly to the division set forth in the said’ two sheets; and they 
accordingly drew lots in the presence of the notary, when it 
appeared that lot B fell to Clark Woodruff, and lot A to the 
parties of the second part.’’ 

The partition thus agreed on was. aceotd nay effected ; the 
tracts of land assigned to the other parties by Mr. Woodraff 
are set dowa in a schedule, regulazly numbered and described, 
and the certificates are acknowledged to- have been all trans- 
ferred to the.assignees; while Mr. Woodruff’s exclusive owner- 
ship of certain tracts of land, mentioned in another sheet, 
marked B, is noted as having been secured by another act in 
4‘this office, the conveyances having been made separate for 
convenience sake.”? Then follows this most important pro- 
vision; ** There shall:be no warranty on either side; so that, 
if other patents interfere, or the direction of the lines is altered, 
the: parties are fd sia look to government only for re- 
dress or indemnity.”’ 

Mr. Woodruff came for patents to the tracts in sheet B; but, 
ewing to difficulties which induced you, on a former occasion, 
to make a call on me for an- official opinion, and which have 
at length led to.the passing of the act in question, he was re- 
ferred to Congress for a‘remedy. He accordingly presented 
his memorial; a report, accompanied by.a bill embodying the 
views of a committee of that house, was made in the Senate 
and passed there. That report sets out, by the way of exhibit, 
a schedule or statement of the tracts of land as to which relief 
is claimed and grdated. .The schedule tontains only those 
tracts which, in the act: of partition jnst referred to, were as- 
signed to Mr. Woodmff,‘as described in sheet B. 

The bill that was passed by the Senate clearly sonemnlies 
only the case of Mr. Woodruff. It is eutirely personal. The 
report which precedes it limits it to his case; for in that report 
the statement of dandg purporting to have been purchased by 
him is precisely given, and exclusively confined—as. in the 
nature of the thing it ought to have been—tp those he had an 
interestin. This bill was amended in the House, as [I learn. 
Instead of an equivalent in land, a pecuniary indemnity is al- 
lowed him; and, if Iam correctly informed, thre-words “or his 
legal representatives”? were inserted by way of amendment. 
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I have been thus particular in the statement of this case, 
because the Land Office furnished me with an argument, in- 
stead of a history of the facts, and because, as the langnage of 
the act is very vague, it was well to have respect to the sub- 
ject-ematter. It appears that. this was only the land of Mr. 
Woodruff himself. Now, the question. is, Can those. persons 
for whom Mr. Woodruff hatl purchased other lands, and to 
whom he had regularly assigned the certificates, to enable 
them to procure patents in their own names, with an express 
agreement that he should not be held to warranty, come in for 
a ‘share of the relief granted to him ‘by the act in question? 
It will be admitted, I-think, that, had the words “or his legal 
representatives’’ not been inserted in the act, the claim of the 
assignees would, under the: circumstances, have been with- 
out color. Do those words alter the case? In my opinion, 
they do not. The assignees are in no sense of the word 
‘‘legal representatives’’ of Mr. Woodruff, for the purpose of 
relief sought by him. He had-no interest in their success. 
He was not responsible, in case of failure, to the assignees. 
He showed, indeed, he had no authority to prefer their claim. 
He was not an agent. He was not even a negoliorium gestor. 
He asked only for himself He got-what he asked; and the 
provision made in favor of. his legal srepresentatives “extended 
the benefit to all who might ees to the rights which the 
act vested in him. But im all sound construction it does no 
more, - 

It is true the assignees; a8 purchasers under him, stand be. 
fore Congress in the same situation as he did, and have pre- 
cisely the same claim upon its equity. But. the question 1s, 
"whether ' the executive departinent has, under the law just 
passed, authority to grant that claim? Doves it come within 
the purview of the statute,:as it certainly does within the rea- 
son that led to it?’ We are executing, not making laws. . In 
a mere privxte and personal ast of relief, § can find no ground 
for extending the bounty of: the legislature to others in con- 
simili casu. 1 cannot look -upon the assignees as being, ac- 
cording to the settled canons of interpretation, legal represent. 
atives, quoad hoc, of Mr. Woodruff. Privies by representation, 
in the strict laiguage of the Iaw, are executors and adminis- 
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trators, &o., substitutes for the principal, as to personal rights 
and responsibilities. ‘The word does not even comprehend 
“‘heirs,’’ much less ‘‘ assignees.’’ It is true the acceptation 
of the terms may be made more comprehensive by the context 
in which they are used, or the objects to which they are ap- 
plied. But there is nothing in the act before mé to extend it 
so far as to take in an assignee of 4 certificate of purchase, 
who, by the very terms of his contract, as well as by the 
course of the Land Office, is -to seek, independently of his 
assignor, the fulfilment of his rights‘in a patent, or redress for 
any violation of them by the: government, or by individuals, 
without recourse to him. This opinion, I have no doubt, is 
etrictly conformable to the principles of legal interpretation. 
But should f, by possibility, have put too narrow a construction 
on the act, Congress is happily in sesSion , to rectify the error, 
and do justice to the parties. ° 
I have the-honor to be, sir, your obedient servant, 


H. 8. LEGARE. 
Hon. W. Forwarp, ; ' 


eee of the Treasury. 
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PENSION TO A CHEROKEE een 


The pension of Pigeon, the Cherokee chief, to be paid to ou personal represent- 
atives. 


OFFICE OF THE Aienked GENERAL, 
‘June 23, 1842. 


Sir: In the matter of the pension of Pigeon, the Cherokee 
chief, I am of opinion his administrator is entitled to receive 
the amount to which he would haye been entitled had he sur- 
vived the passing of the act. The act is to be read with the 
treaty, of whieh it is the fruit and fulfilment; and both relate 
back to the period of disability. ‘The treaty was a contract 
with Pigeon during his life, or with his tribe, for his benefit; 
and the benefits, as well as the responsibilities, growing out.of: 
it, descended, as of course, to his personal representatives. . 
The words of the law must be construed by reference to this. 
contract; and there can be no doubt that Pigeon’s. administra- 
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tors are protected by the latter. ‘l'herefore, I think they ought 
to be paid the pension due him from the time of his cSeny 
until his death. : 
I have the honor to be, sir, your sbatient servant, - 
H. §. LEGARE. 
Hon. Joun C. Seni cue 
Secretary of War. 


DUTIES UNDER THE COMPROMISE ACT OF 1833. 


The compromise act of 133 is capable of being executed without further legis— 
lations the regulations of the ‘act of 1832, and the powers of the Secretary of 
*the Treasury, are im force. 
This act must be read with all the other statutes tn pai materia, as part of a 
consistent and systematic whole. It only modifies those statutes so far as- 
they may be incompatible with its own provisions. 


OrFrce oP THE ATTORNEY-GENERAL, 
June 23, 1842. 


Sir: Your letter of yesterday has been received, and is as 
follows: ‘*I beg leave, respectfully, to be furnished with your 
opinion upon the following questions arising under the provis- 
ions of the act of Congress entitled ‘ An act to modify the act 
of the 14th July, 1832, and all other acts imposing duties on 
imports,’ approved the 2d March, 1833, usually termed the 
compromise act., The 3d section of the act provides, that 
from and after the 30th-day of June, 1842, the duties required 
to be paid by law on poods, wares, and merchandise, shall 
be assessed upon the value thereof at the port where the same 
shall be entered, under ce i aaa ‘as may be prescribed 
by law. 

‘¢'The question arises wiiaihers in thé shseniee of any regula- 
tions of the nature mentioned having been prescribed: by Cone 
gress since the passage of the law, the system provided by 
former laws in regard to the mode of assessing duties is to 
be pursued after the 30th June next, or has the department 
power, under the direction of the President, to prescribe reg- 
ulations to carry out the intention of the act in reference to the 
assessment of the duties, and the value of merchandise, at the 
port where the same shall be entered.”’ 
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Ihave given. the subject of your inquiry the fullest consid- 
eration compatible with the_limited time ‘allowed me, and am 
of pinion that the revenue laws, as they stand, do, in default 
of any further legislation to that effect.by Congress, authorize 
the Secretary of the ‘'reasury, under the direction of the Pres- 
ident, to prescribe regulations for assessing the duties to-be 
levied under,the act of £S33. Iam fully aware of the difficul-. 
ties of all sorts wath which the execution of the provision as 
to the home valuation is surrounded. But those difficulties 
would enbarrass Congress, if ‘new. legislatidn were attempted, 
scarcely less than they will probably embarrass you in thé ap- 
fication of existing laws. WBe that as it may, however, the 
system has been adopted; and as the bill recently passed by 
the House (if 1 am: not misinformed) provides that, in case no 
act be passed upon the subject before the first of August, the 

law of 1833 shall go into effect as it stands, it becomes a mat- 

tet of very serious ipferest to know whether any revenue at all 
can be collected in that.event, by those who are charged with 

that department of. the-service. . 

The act of 1833 is not an isolated enactment. It must be 
read with all the other statutes in pari materid, as part of a 
consistentand systematic whole. It only modifies those statutes 
so far as they may be incompatible with its own provisions. 
These are to the following effect: Ist, all duties are to be ad 
valorem; 2d, are not to exceed 20 per cent.; 3d, are to be 
assessed on the value of goods imported at the port where the 
same shall be entered; 4th, are'to be paid in cash. 

All these points are clearly settled by the act of 1833. Sup- 
pose the law to stop here, there cduld have been no doubt 
abont its meaning, and no difficulty in executing it. Unques- 
tionably, the machinery furnished by previous legislation for 
collecting the revenue would be atmnply sufficient for that pur- 
pose. Thus, as to the ascertaining the amount to be paid— 
Ist, the proportion of 20 per cent. of the value being fixed by’ 
the statute; 2d, the ascertaining the positive resultin any given 
case might be effected by appraisement under the act of: 1832, 
section 6; and should actual regulations not be satisfactory, 
the Secretary is authorized by the same act (section 9) to adopt 
hew ones, subject only to two conditions—Ist, that they be 
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not inconsistent with the laws of the United States; 2d, that 
they be reported to Congress at its next session. 

The 7th section of the act of 14th July, 1832, is as follows: 
‘That, in alk cases where the duty that now is, or hereafter 
may ‘be, imposed on any goods, &c.; and in all cases where 
there is or shall be imposed any ad valorem rate of duty on 
any goods,,&c., imported into the United States, it shall be 
the duty of the collector within whose district the same shall 
be imported .or entered, to cause the actual value thereof [at 
the time of the purchase, and the place from which the same 
shall have been imported into the United States] to be ‘ap- 
praised, estimated, and ascertained, and the number of such 
yards, parcels, or quantities, and such actual value of every 
of them as the case may require; and it shall, in every such 
case, be the duty of the appraisers of the United States, and 
every of them, and every other person who shall act as such 
appraiser, by all the reasonable ways or means in his or their 
power, to ascertain, estimate, and appraise the true and actual 
value, any invoice or affidavit thereto to the contrary notwith- 
standing.”’ 

It is clear that this provision applies, in atl respects, to the 
act of 1833, which requires all duties to be ad valorem, with 
this difference only: that, instead of calling for an appraisement 
of value at the time purchased, &c., it ordains ‘that the duties 
‘¢shall be assessed upon the valueat the port where the same 
shall be entered.?’? Insert these words into the act of 1832, 
in the place of those above.enclosed [—] in brackets, and you 
will find that they are perfectly consistent with all the provisions 
of that act, as if they made a part of it originally. If the. real 
value of the ¢nstomary goods in a foreign market is to be ascer- 
tained, and can be ascertained by appraisement under the act 
of 1832, there should seem to be no reason why their value at 
the home port may not be appreciated by precisely the same 
means, and with precisely the same exactness. There may 
be grave political reasons against adopting a system liable, per- 
haps, to-error or abuse; but those reasons apply to ad valorem 
duties universally, and to all atteinpts whatever at independent 
appraisement. Therefore, they present no obstacle: to the ex- 
ecution of the act of 1833, that is not just.as embarrassing 
under the act of 1832, which it modifies in this particular. 
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To prevent or‘to correct, as far‘as possible, the evils inci- 
dent to every system: of valuation, the different statutes upon 
this subject have vested in your department powers, as I con- 
ceive, somewhat beyond the bounds.of ordinary Executive 
discretion, large as that necessarily is in every system of ad- 
ministration. They vest in it the power which is often dele- 
gated to the courts, to adopt rules of practice, in some cases 
falling little short of legislative power. For, first, the 9th sec- 
tion of the act of 14th‘ July, 1832, to which you refer, is. a 
very pregnant provision, evidently calculated to give the de- 
partment an extraordinary control over the whole subject of ad 
valorem duties, actual and future. It is only a repetition of 
the 10th section of the act of 1828, which was of: precisely the 
same purport. The extraordinary importance of this authority 
is clearly proved by the injunction, itself extraordinary, to re- 
port to Congress the regulations to be made by virtue of it. 
Under the old system of ad’ valorem duttes—as, for ‘Instance, 
by the 61st section of the act of 1799, and by 'the act of 1823, 
section 5—less discretion seems to have been allowed. Arbi- 
trary rules alone were prescribed—such as the addition of 10 
per cent. to cost, &c. The provisions of. later acts, especially 
those of the act of 1832, leaving the appraiser more free to put 
his own estimate upon goods, required that greater precaution 
should be adopted to prevent irregularities and abuses in the 
execution of such a power. Second. The act of 23th May, 
183U, authorized the appointment of an additional appraiser at 
New York, and four assistant appraisers at New York, and two 
at Philadelphia. This statute also prescribed the duties of the 
assistant appraisers in words well worthy of being brought par- 
ticularly to your notice. They are as follows: ‘‘ Shall be em- 
ployed in appraising goods, ia such manner as shall be directed 
by the Secretary of the Treasury,’’ subject to the supervision 
of the chief appraiser, and a still further supervision of the 
collector over the whole, and a right of appeal to him in the 
importing merchant. . 

If, therefore, the clause in question of the act of 1833, sec- 
tion 3, stopped at the words ‘‘ should be entered,’’ I should 
hold it too clear for doubt that the existing revenue laws were 
aniply sufficient to enable the revenue officers to collect the 20 
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yer cent. duty imposed by that act. But those words are fol- 
lowed by others, which are supposed to affect very materially 
the sense of the whole. They are under such regulations as 
may be prescribed by law. Under such regulations as may be, 
which I construe as may or may not bes for “ i dis- 
cretion to do or not to do. 

I do not think that in a fair legal construction this amounts 


to any thing more than what so: frequently happens in all sta- 


tute law—an expression of what would be supplied by the 
common law, were it not expressed—e:cpréssio corum qu@ ta- 
ctle insunt, and which, therefore, according to a maxim of the 
law, nthil operatur. If the legislature retain its usual powers, 
it may of course, if it see fit, prescribe new regulations in any 
branch of the service. I hold, therefore, that ‘such regula- 
tions as may be prescribed by law,’’ is equivalent to such reg - 
ulations as may be from time to time prescribed; in other words, 
to any regulations prescribed by law. Read the act af 1833 
with that of 1832, and the provision in question would har- 
monize fully with. the 9th section of the latter, which author- 
izes the Secretary to adopt regulations, &c. The words in 
question are merely affirmative. I need not cite cases to show, 
that what is done by an executive department by virtue of an 
authority vested in it by law, is considered as done by law. 
Thus lands reserved from sale by order of the Secretary of 
War, 13 Pet. 112, Wilcox vs. Jackson, (Barbour, judgment of 
the court.) Therefore regulations prescribed by the Secretary 
of the Treasury in virtue of the supplementary power granted 
by the acts of 1828 and 1832, are regulations prescribed by 
law, and -this satisfies the very words of the act of 1833. If, 

however, a special empnasts must be laid on the words ‘may 
be prescribed by law,’’ and some meaning other than the plain 
and natural one ascribed to them in the foregoing remarks must 
be attached to them, the question then presents itself, do they 

mean that the act of 1833, so comprehensive in its extent, so 
precise in its provisions, so fundamental in its character, so 
capital in importance, should be a dead letter, without the ad- 
dition to it of certain subordinate instrumental regulations of 
mere mode and detail, which, if my previous reasonings are 
just, might be, after all, superfluous? Is this a construction 
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to be adopted, if it be not absolutely inevitable? Suppose 
Congress, in continuing the act by the bill now on its passage, 
should do nothing in the way of additional regulation, as the 
House of Representatives has done nothing; suppose it inten- 
tionally to renounce all further legislation on the subject, or to 
adopt some single but confessedly inadequate provision; would 
it, by doing so, deprive the Secretary of the Treasury of his 
power of supplementary regulation under the act of 1832? Sup- 
pose it prevented by accident, by sudden adjournment on ac- 
count of war or pestilence, from doing. anything in the way of 
further regulations, would it not be a strange interpretation to 
consider the. whole revenue system as at an end, when the 
plainest and most imperative precept is solemnly promulgated 
in the act of 1833, that all duties shall be paid at 20 per cent. 
according to value,.and that value estimated in the home mar- 
ket? Admit that legislation was-desired and contemplated, to 
wit: without negative words to repeal the provisions of the act 
of 1832, &c. Surely the legislature, as such, has, however 
imperfectly, done its part. It has prescribed a clear rule of 
conduct and obligation. It is now the law that on the value 
of all importations (after the 30th June) a fifth part shall be 
paid to the government on entry made at the custom-house, 
else the merchandise shall be forfeited to the government. As 
between the government and the importer, there is nothing 
clearer than the duty of the latter under the law of 1833 to pay 
his 20 per cent. He is bound to do so at his peril.. This is a 
condition precedent’ to his right of selling his merchandise. 
Indeed, if he do not comply with that condition, he forfeits his 
property, which is at once, unless he sell it to a bona fide pur- 
chaser, vested in the government. Generally, the regulations 
adopted by the government are for its own protection and the 
government of its officers. They are strictly directory. This 
view of the subject I conceive to have been fully sustained by 
the Supreme Court at the last term, in the case of Wood vs. 
the United States. However the question may stand betiveen 
the government and its officers—whether the conduct of the 
latter were quite regular or otherwise—it is certain the importer 
would have nothing to complain of, provided that in fact noth- 
ing more were taken from him than 20 per cent. Whether he 


62 HON. HUGH S. LEGARE / 





Duties under the Compromise Act of 1833. 





paid it voluntarily or were compelled to pay it, he would not 
be allowed to recover it back, because he wou!d be morally 
and legally bound, under the act of 1833, to pay that amount 
to the government. In short, the act of 1833 is in itself a 
complete law, and at all events obligatory as the.declared will 
of the legislature. Regulations are merely instrumental, and 
may or may not be necessary or convenient in the execution of 
it, according to circumstances and the views of Congress. So 
far, therefore, as the importers are concerned, they would have 
no color to object that they should pay nothing, because Con- 
gress had only passed a precise law, and made no regulations 
for.executing it. With the same precision, however, the Ex- 
ecutive might have cause to regret the omission which it 
would be compelled to supply. But the construction against 
which I am reasoning,‘seems to me too mischievous and too 
little warranted by the language of the act, judicially interpre- 
ted, to be entertained in such acase. If, however, we must 
needs lay particular stress on the words in question, I can 
imagine a reason why they should be used—a political, nota 
legal reason. 

The act of 1833 was what is called a compromise. It bears 
this character upon its face; the proviso in the last section is 
unequivocal to that effect. Besides, the history of a statute 
may be looked to for the purpose of aiding in the explanation 
of its true scope and spirit. The Supreme Court has said it 
will sometimes take judicial notice of such extraneous facts to 
that end. (9 Wheat. 1, Gibbons vs. Ogden.) If, then, the 
construction which, on the usual canons of interpretation, I 
have put upon the words above, must give way to a more spe- 
cial one, I should think it not improbable—certainly a far less 
absurd and inconvenient one than that which would nullify 
the law entirely—that they were inserted in the same view as 
the proviso in the last section; that is to say, by way of saving 
and reserving to Congress its moral liberty of future legislation, 
to a certain extent, non obstante the compact out of which the 
act grew. It was in this view a declaration that Congress 
might still, from time to time, if need were, adopt such regula- 
tions for the convenient execution of the law as experience 
might show to be necessary. This declaration was of course, 
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in strictness, superfluous; but it might indicate the feeling of 
moral obligation that led to or accompanied the passing of the 
act. In this point of view, however, the words are wholly 
unimportant for any legal purpose—the reservation would be 
entirely political. On the whole, I think the act binding on all, 
without any statutory regulations connected with, it, and sus- 
ceptible of complete execution under the existing state of the 
law. I need scarcely add that your regulations must be uni- 
form throughout the Union. 
I have the honor to be, sir, your obedient servant, 
| H. S. LEGARE. 
Hon. Watter Forwarp, 
Secretary of the Treasury. 





DUTIES UNDER THE COMPROMISE ACT OF 1833. 


The preceding opinion reconsidered ‘and reaffirmed. The bearing of the fifth 
section accords with the interpretation given. 

Duties can be assessed under the act of 1843, as that of 1832 is not repealed, but 
only modified so far as any of its provisions are incompatible with it. 

I: must be read in pari materia with former acts; and, when so read, a revenue 
policy may be rationally discerned and effectuated. 


Orrick or THE ATTORNEY GENERAL, 
June 24, 1842, 


Sir: In compliance with the request conveyed to mein your 
short note just delivered to me, I have looked again into the 
act of 1833 with a particular view to the effect of the fifth sec- 
tion of that act upon the interpretation of the rest. The words 
to which you point as worthy of especial attention are the fol- 
lowing: *‘And on all imports on which the first section of 
this act ay operate, and all articles now admitted to entry 
free from duty, or paying a less rate of duty than twenty per 
centum ad valorem before the said 30th day of June, 1842, 
from and after that day may be admitted to entry subject to 
such duty, not exceeding twenty per centum ad valorem, as 
shall be provided for by law.”’ 

I confess I see in this provision only a confirmation—and I 
will use the freedom to add, a very decided confirmation—of the 
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views set forth in the preceding opinion. This clause, like the 
proviso in the sixth section, is clearly the language of com- 
promise. It reserves to Congress a moral liberty to make 
changes in the law—that is, in the substance of the law—the 
rate of duties, in certain cases, not regarded as falling within 
the true scope of the compact. I say the moral liberty, be- 
cause, of course, the strict constitutional competency of a sub- 
sequent Congress to change the law could not be affected by 
any arrangement or legislation of the kind by a preceding one. 
All that can be done is to declare an understanding entered 
into on the faith of the legislature for the time being, and to 
consecrate it, as far as possible, by clothing it in the form of 
law. I am clear that the clause in question produces no such 
effect as you say has been ascribed to it in the first section of 
the act. I understand the idea to be, that no duties whatever 
can be collected after the 30th of June, unless Congress pass 
some additional act to that effect. The effect of the first sec- 
‘tion of the act of 1833 is to reduce all duties, which by previous 
statutes were above 20 per cent. ad valorem, to that uniform 
rate. To this extent—and only to this extent—-were those 
previous statutes modified by that of 1833. Upto that amount 
they remained in full force, and constituted, or rather will (un- 
less expressly or impliedly repealed, &c., by some act yet to be 
passed) constitute a body of actual subsisting legislation on the 
30th day of June. This conclusion—clear enough on gene- 
ral principles—is fully borne out by the Supreme Court in the 
late case of Wood vs. the United States, and by the act of 
184L in part materia. This being incontestably the effect of 
the first section by itself, the question is, What change is made 
in it by that clause of the fifth which is recited above? 

I need scarcely premise that two sections of the same act 
must be read together, and both must stand if they can pos- 
sibly be reconciled. ‘To construe a subsequent as repealing a 
former section of the very same act, unless the words are ex- 
pressly to that effect, is to violate one of the best settled and 
most obvious principles of interpretation; but there is no such 
irreconcilable conflict in this case as to call for the nullifying of 
the first section of an act by a succeeding one. The fifth sec- 
tion contains two distinct provisions ‘The firet lays down an 
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ma 
actual positive ‘roles taf.'certaizi : enumerated ‘agticles shall be 
duty free; the, secend (that, gow in question) is altogether ex~ 
ecatery or prospective, and contingent in its effect.; it pro 
Vides (in the spirit of a -copnpromise) for legistation, at at the dis- — 
cretion of Gongress, in ragarfl- bothrto. the-free articles and to, 
the srticles'on whicltthe: ‘duties. were to be rediced by We first — 
section of. fhe'act 0 29 per ceng. It precludes a false construc- | 
tion that might otherwise be put. tpen Both, from the words of 
the first unt the..fowith . sections... It shows, m regard to the 
former, that. 20 per, céns. wag not-.a ‘fixed inflexible rate to be 
levied at’ alt events, -Mhethtep the-country needed it or nof, 
but, that it was. simply” a maximum. -In other words, that, 
however: -Congtéss were restraindd in regard to the increasing 
of duties beyoud 20 per cent. ft; should. be iz ‘fero. conscientia 
free, if experience sheuld. prove it expedient to do so, to lower — 
those duties. at its. discretion: 4t shows, in regard to the arfi- 
- cles enumerated ‘inthe. preceding section, thatthey are not to 
be considered as perpetually exempty because fhey are exempt- 
ed by an act implying in ‘one respect a definitive compromise, 
but may at any time, and from 4img to time, be altered by law, 
at the diseresian’ of Congress; 1 Dp'to-the rate of 20, per cent. In 
other. words, here: agaig it -is; shown’ that-the. me is the act 
of 1833 is only to impose’ maximum. . 
Yow perteive. at once. shew, perfectly | the, apparent eontradie- 
tions of the statute. are, reconciled by this obvious and natural 
reading. On the, coutrary : to-adept the notion that there-will 
be no law at.all of force after the 30th:June authorizing any 
collection of duties; is, first, ta entertain the supposition that 
the majority, who conceded. with great and avowed yeluctance 
even the maximum in yegard to protected articles,. had been 
brought not only to.agree to that, but to the abolishing of all 
duties whatever, unless a law. could be passed, and approved 
by the Executive, providing for the future imposition of them. 
Instead of having the system settled by actual legislation past 
all present doubt, with only a possibility of amending it for. 
cause shown by their opponents, they were giving up to these 
latter everything, and only reserving to themselves a future 
chance of getting back a part, (less, at all events, than twenty 
per cent.,) on cause shown by themselves. They were agree- 
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- ing to concede everything, and to take for thetheelves only the 
labering oar, ahd the burden of proof, ‘with: a view to. futare 
legislation,’ Seconily,e SUpposition Bo. improbable in'itselfhas’ 
the effect to repeal, as we haye seen, entisely, the first section 
of the very same act, ard alt acts hot ‘repealed by (t, against 


every rule of sound consfruction:. There is: no ground in the 
words of the law. to authorize, ¢ Or, Moye properly, ‘to force, us - 


to adopt such a construction.’ These ‘clearly iyaport only com. 


tingent.and discretionary législation.- Congress may or may. 


not pass such laws: the articles, &e.,.from‘and after that day, 
‘may be admitted, subject to such duty, not exceeding 20: per 
-cent., as shall be imposed by law. -But .whether.the. free arti« 
cles shall be subjected to duty. ox not, on whether the atticles 


mentioned ir the first ‘section shall be subjected to. fower duty © 


ornot, depends on fature legislatien. - In the: absence of guch 


Fegislation, clearly the positive: subsisting” provisions: of that - 


‘act, and.all acts not repealed oF modified by iM, remain’ and are 
the law of the land: aries Togs i ag iat I rg Bi 

And thjs leads ‘me to consider more - particnlarly the effect of 
the words of the third. section upon the interpretation of the 
first. They are as follows: ‘‘‘That;: ‘until the 30th day .of- June 2 


‘ 


1842, the duties imposed by existing laws, ag modified by this - 


act, shall remain and continue to. ‘be collected, : ‘And from arid 
after the day last aforesaid, all dutiés upon imports shall be col- 
lected in ready money; and ajl credits now allowed by law in 
the payment of “duties shall“bé; and heréby are, abolished 5 
and such duties’ shall ‘be jaid-for the purpese: of raising such 
reveriue as may be necessary to ah economical administration 
of the government. And from and. after ‘the day last aforesaid, 
the duties required td be paid by'aw on goods, wares, and 
merchandise, shall-be assessed upon the value thereof at the 
port where the same shall be entered, under such regulations 
as may be prescribed by law.”’ 

It has been suggested to me that some stress has been laid 
on the wording of this whole section, to show that the previous 
acts, subjected to the reductions prescribed in the first section, 
are no longer in force. But surely it can have no such effect. 
- No principles of interpretation are better established than the 
following: Ist. That the law does not favor repeal by implica- 
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oe and. that it is net to be allowed, untess: the -repugnancy, 

be quité plain and irreconcilable: GW. ee vs. the United: States) 
2d. That; if a ‘Statute, before ‘perpetaal; be continued’ by an 
afirmative statute for‘a limited * Hime, this does not ‘amount to 
a repeal of the former at that.time. ‘(Sir Thomas peymoud, 
397, and the case. there cited from Hobart.) | 

| Pati it, then, in the strongest: way=—that is‘ to-gay, that the 
third section expressly continued the statutes left of force > by the 
frst, up to the amount of 20 per cént,, till the Ist July—still 
they ‘weal coatinue to shbsist after that da p by virtue of the 
principle last enunciated, ahless:theré were some: irreconcila- - 
ble repugnancte between them. Therefore, conceding to the 
words“ antil the 30th June, 1842,’” &c., all the fotce that can: 
possibly be ctatmed for them—that 7s , atnppose them to bean 
express declaration that the acts’ not repealed, ‘but only mtodi+’ . 
Red, by the first section, shall continue of force til that day— 
and they hate né effect whatever to peal those-acts after that 
day. But that. is not,’ in- my opinion, their: true ‘meaning. 
They afe merely introductory te the change made in the sue- 
eeeding clauses; that from and afidr that date, the residue of 
the excess having been dedacted as in the first section, duties 
shaft be collected: in ready, money, and credits be abolished; 
secondly, shafl be‘ imposed for the purpose of’ revenue neces- 
sary to.ari econoniical administration of the government, and | 
not of protection, or-reyégue to be wasted in profligate expend- 
itures; thirdly, Shall be assessed athome: Of these three pro- 
visions, the'fitét is a ‘positive: precept af law; the ‘seeond is’. di- 
rectory; or rather. declaratory, to the legislature itself, as’to the 
great principle of fature indirect taxation; and the.third pre- 
scribes, as we have seen, the mode of executing the ad valorem 
provision. Not one: of thése provisions cah be. tortured into a 
direct and ‘necéssary tepeal of the statutes-left standing by the: 
first section, up t the amount of 20 per cent. The first is 
clearly consistent with them all. The second is simply declar- 
atory to sueceetiing legislatures of-the principle recognised in 
the compromise; or, at any rate, it is merely executory, and, 
even if the legislature were bound—that is, morally’ bound— 
under it to pass a new and a different body of laws, until they 
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do so, there is: no principle and rio authority to warrant the 
idea that a declaration of this sort, without one’ word of. direct 
repeal, amounts to a repeal by implication of statutes which I 
have shown to be subsisting: “ The’ third I have’ already diss 
cussed at great tength. 'The last or repeating clause does ho 
more than abolish all: past legislation inconsistentwith this act, 
except the two provisions so strikingly expressive of the char- 
acter of the whole act as'a fundamental law, founded upon 
a great principle of legislative compromise. .'THere ‘is no pre- 
tence to say that the provision of the first section is inconsistent 
‘with any other, patt of the act, as} have shown. ‘That pro- 
‘vision expressly is, that the excess above 20 per cent. is to be 
deducted, ‘from and after the 30th day of June, 1842, from | 
the amount of duties impdsed by previous acts; and, therefore, 
all not deducted still remains-to be collected under those-acts. 
Nothing can be more clear: I will barely add, in réference‘to 
the’ point submitted to me in your first note upon this subject, 
‘the rule of universal application, that where a ‘statute gives or 
ptovides a thing, the common jaw supplies’ all manner of re- 
‘quisites. Iam certainly fat from affirmmg that the whole case ' 
_.is entirely free from difficulties... Neither do I think it desirable 
that the legislature should do isothing.to guide and assist the 
Executive in the performance of its duties under thejaw. Far 
‘from it... On the contrary, the ‘Preasury Department is, T arn 
‘gure, very much interested in the limiting, as far as ‘possible, 
_ its discretion in amatter so very delicate. and so full vf the 
gravest responsibility, But, being called‘on fo say whether I 
think the law, as it now stands upon the Statute: ‘book, will, if 
~ left so, be capable of: enforcemenf after the 30th-of Sune, I-am 
constrained to answer ih -the affirmative. ~ The. manner of ex- 
ecution: may possjBly prove. unsatisfactory to the country, 'to 
the parties, and to the Executive itself; but’ you are at. all 
events bound, in my opinion, to execute it, to the best of your 
ability, under existing laws. 
' I have the honor to be, sir, your obedient servant, 
H. S. LEGARE. . 
Hon. W. Ronwsns. - a 
Secretary of the Treasury. ace 
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The reciprocity ict of 1817 does not permit even on indirect carrying trade fig 
foreign ships. Belgian vessels carrying hides and wool from Buenos Ayres to . 
Boaton come within. the prohibitions of, and are cea to me forfeitures de- 
nounced by it. oS 


q 


_ berie. OF THE i cane Gavan . 
mec June 30, 1942, 

Sta: In your Jeter of the. 17th instant, you request my opi 
ion as to the. proper. construction te be given to the first section 
of the act of Congress; approved Ist March, 1817, entitled “ An 
act concerning the navigation of the United States.” . You. 
state, as follows, the question, and the case out of which it 
arises: “The question presented js, whether the forfeiture. by 
the second section of the act will be‘incurred by the vessels of 
a foreign nation, whith does riot prohibit the indirect trade re- 
ferred: to in the. act, upon their arrival in. the United States — 
with productions ef countries ‘ather Athan oe ao se 
vessels may belong? « = .4y 

“To elucidate the question, r will state an ere case of : 
recent occurrenée, to wit: A Belgian vessel -lately arrived at 
‘Boston, from -Buenos Ayres, laden with hides and wool, the 
productions-of that country; and the quéstion arises’, heir 
such trade is prohibited by the law befhre referred to, and the 
vessel and cargo subjected to forfeiture under the provisions “of 
the second:section of saidiagt. ‘I‘here is np evidence to show’ .. 
that any prohibition tike that mentioned in the act has ever been 
adopted by Belgium. Oy the contrary, it 3 is satisfactorily proved 
that that nation hds thrown opensher ports to ‘the'indirect trade. 
of.vessels of thé United States and other nations.” 

The language of. the first’ section of the ‘act of Ist, March, 
1817, is not, perhaps, sé free from ambiguity as it ‘were de- . 
sirable it should -be; but I am of opinion that it does not in 
any case authorize ‘an’ tridirect’ carrying trade by foreign ships. ° 
The provisa was mtended to restrain the privilege extended to 
foreign vessels in the énacting clause.: “By this they are ‘al- 
lowed, whete they belong wholly to the citizens or subjects - 
of that country’ of which the goods, &c., kre the growth or 
manufacture, to bring these goods into our ports. By the pro- 
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_ _.Wiso, this is- confined to cases where a reciprocal Dermeee of 


the same kind is extended, to our vessels... 
J have the honor to be, 2 ae, your obedient sean 
: S. UEGARE. 
~ Hon. W. Beawien.. , « i 
island of the Treasury 7 : % » : 


ADJUSTMENT, OF * OVERPAYMENTS OF PENSIONS. . 


4f a person entitled to a pension from the goreiniment be overpaid by mistake, oz 
by the application of some wrong ‘principle of compytation, and yet have a 
' further claim against the government, the elaim may set off against ‘the raid 
‘overpayment.’ te 


” 


MM. ae reviewed and commentetl on. Me 3 So te as 
LY Bi . 


« 


| Orrieg Or THE ATTORNEY x Genet, 
— i, Judy 2, 1842. 
" Sir: In. the matter of James Palmer’s pension, considered as 
a matter unprejudiced by previous decisions in this office or in 
. yours, I should be of opinion that the deduction ought to be- 


made. In all cases of mistake of fact, there is a condictio in-. 


debitt even ‘in favor of ap individual, much more of a govern- 
ment, which is, on strict principles, not estopped even ‘by @ 
judgment of a court in case. of subsequently discovered -éV1- 
dence. I do not conceive there would be, on general princi- 


Pes, any objections to setting off a demand of the government - 


against a pensioner arising out of a separate dalise. (See Prid- 
dy vs. Rose, 3 Mer., 84, especially, at P 104.) . But: the statute 
of 1836 (20th May) has, as, far as it goes, certainly altered the: 
law in this respect. The case here,: ‘however, i isnot a defal- 

cation in a disbursing officer, or even @ collateral demand. -It 
involves merely an adjustment, on correct principles, of -the: 
very account on which the claim of the pensioner arises. ’ If 


he have been pajd already by anticipatien, what equity is there ; 


in the present demand? How cay he-keep what is enough to 
pay his whole claim, and yet insist on having mote? : 

Thus stands the case between him, as creditor, and thé gov- 
ernment, as debtor But there is another view of. the subdject;, 


and that. is the one taken by the authors of the above cited law 
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of 1836, aad .by Mr. Butler, when acting 9s Secretaty of War. 
It is this: Pensiohs are given to maintain decently a persom 
entitled to public bounty for past service, and ,have ‘no refey- 
ence whatever to any present relation between government, 
and the beneficianes. This is plausible; and the act of 1836. 
certainly gives it countenance. ‘But: I cannot aecede to the 
general principle: ‘I have: cited. authority to show that pen- 
sions at common law are liable to set-off. Beyond the scope, 
of the exception in the act of 1836, the common law is still | 
unchanged. But that statute only applies to defalcations in - 
disbursing officers, and can by no fair constriction be made 
to affect 4 settlement in such an account. Suppose the pen- 
sioner to have invested, and still to possess, the overplus paid 
him; can he conscientiously keep it? The maxim is universal, 
nemtnem alieno damno ditiorem esse, §c. Sull, if Mr. But- 
ler’s opinion. has been acted’ on, and has grown into settled . 
practice, { would not advise you té disturb it now. es 
I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 


Hon. Jouy CG. as | 
Secretary of. War. 


# 
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THE DISTRIBUTION ACT. . 
The States to which five hundred thousand acres of land were given for internal 
improvements are not entitled to take any land to he pre-emption rights 
ence: oF THe ATTorNEY GENERAL, 
® - July 11, 1842. 

Sir: In compliance - with your request, ,contained in your 
letter of the 9th instant, { have examined the eighth section of 
the act of 4th September, 1841, together with the opinion of 
the late Commissioner of the General Land Office thereon. I 
concur with the Commissioner. Statutes must be so construed 
as to avoid, if possible—first, conflicts between their provisions; 

secondly, the divesting of any rights of third parties. I think, 
therefore, the selections must be made by the States in such 
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_ manner as not to take any land to wnree any valid pre emption 
right exists.” . 
I have the honor to be, sir, ‘your shedisnt servant, 
. : ae: ‘S. LEGARE. 
Hon. W. Forwarp, a ee 
aa of the Teiasiny. : ae 
fae | 
¢ CLAIMS FOR INDIAN DEPREDATIONS. : 
Sd 
The 17th section of the act of 1834 plies only to tortious and violent, if not 
to felonious taking. 

“The United States undertook td guaranty against violence on both sides; but 
« differences in matters of contract do not come oe Me 16th ant ms SECS 
tions of the act. . ; 
Provision is made for such controversies in the aod seen and the, presump= 

tion of ees is against the whites. 





a 


Orrice OF THE ATTORNEY GENERAL, 
: . July 18, 1842, - 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 8th instant, enclosing a.letter from Mr. E. Pond to 
the Hon. D. H. Lewis, and other papers, relative to a claim of 
Mr. J. B. Cleaveland for Indian depredations under the act of 
1834. The state of facts presented in the-letter referred to me 
is neither complete nor clear enough to enable me to give an 
opinion on the point of law involved in Mr. Poinsett’s decision. 
They do not meet the issue. Aceordjng to that decision, the 
facts disclosed in evidence made out a case of disputed proper~ 
‘ty.. It does not appear from. the letter whether the property 
was seized under color of title or not... This is a vital circum- 
stance in the case. My opinion, therefore, is only hypothetical. 
I am quite clear that the 17th section applies only to tortious 
and violent, if not toa felonious taking. Read“his act with 
that of 1802, of which it was only the reproductidn, and you 
will perceive at once that it could contemplate nothing more. 
The United States, as having exclusive jurisdiction of the 
country, were a guaranty against violence on both sides. Dif- 
ferences in matters of contract do not come within the purview 
of the 16th and 17th sections. Provision is made for such 
controversies in the 22d section, and the presumption of law is 
oo the white man. 7 
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I have assumed that this case, by its locality, comes properly 
within the act which’ provides only for offences committed - 
within the Indian country, or predatory excursions made from 
within that country by somebody resident there. ‘Was the /o- 
cus in quo the Indian. country within the meaning of the sta- 
tute, or was the. act cofimitted by an Indlan residing in that 
country? This depends an evidence rot before me; but I're.— 
commend to yout particular attention the-description giveh of. 
that country in the 6th section of ‘the act. It contains two- 
distinct territories: first, all the country west of the Mississippi, ; 
Ke.; ; secondly, that part. of the-United. States east of the Mis- 
sissippi, and not: within any State, to which the Indian tithe 
has not been extinguished.’ If the fact neither occurred within 
the territories so described nor was perpetrated by any Indian 
residing within such territories, it would - “not, even were it a 
tort, fall withia the’ provisions.-of the act. “The 17th section 
clearly refers only 40 the Indian: cal | Gerizaatee in cme ne 
section. . ee af 

I have the honor to sbel sir, your obedient servant,; 


—#i. S. LEGARE.. so " 
Hon. Joun C. SrENCcER, | 


Secretary of War: - a 7 
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NEW COMMISSION ERS UNDER THe CHEROKEE TREATY. se 


The Pr-sident has powe er td appoint new commissioners under the Cherokee 
treaty of New Echota, forthe adjuetment of all the claims provided for there- 
in—there being no limitation to this euinenty: emcee the fulfilment of its :purs 
pose. 

The expenres of such commission cannot be defrayed out of the Cherokee fund, 
however, but must be from approneinuons to is made by: Congres: 


OrFice OF THE Anroueey Generat, 
July 20, 1842. 

Src I have the dsiee to acknowledge the receipt of your 
letter of the 18th instant, requesting my-opimion on two points 
connected with the execution -of the Cherokee treaty-of New 
Echota: lst. Whether the President has, under the circum- 
stances mentioned in your letter, authority to appoint new - 
commissioners under the 17th-article of the treaty; and 2d. 


s 
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Whether. the compensation and expenses of this new board 
pan be defrayed out of the fund ees by the treaty for the 
payment of claims. © - co 

The treaty ratified bythe Senate saveeied the President with 
authority, and imposed upon him the obligation, to appoint 
commissioners for the adjustment of the claims provided for by 
‘the treaty... There is na limitation to this authority, except the 
fulfilment of its purpose. The treaty is to be executed, for-it 
is. the law of the land. The President is-expressly empowered 
to employ the means peinted out in the stipulations of the he-. 
gotiators. The only question, it seems to me, is, Has the end 
been’ completely attained? You say it has not been.. Good 
faith requires that it should be. No express law presents any 
obstacle. I confess I know of none of any kind. ‘Powers for 
public purposes are always interpreted liberally. Thus,a mere. 
naked authority given by a private individual to two or more 
does not survive. I¢ does where it is confided to.public com- 
missioners or officers; and so. of other things. Suppose the 
first commissioners had all died, or been prevented by any other 
overruling necessity: who would have doubted the President’s 
authority under the ‘treaty to fill up the vacancy? -Nothing is 
said in the treaty of the power being exhausted by a single 
act, however ineffectual: You do:not mention what prevented: 
the first eommissioners doing the whole business. If there was — 
' -laghes or unfaithfulness of any-kind, it:‘was maladministration 
for which they were.responsible to the goverhment, or the gOW- 
ernment responsible to the country. .But surely the Indian: 
and other claimants are not to be affected by the malversation. 
The declaratory resolution ef the Senate is, on principle, en- 
titled to the: highest consideration, as they, by their constitu- 
tional power, as advisers of ne President; nave a share in the 
treaty-making power. é 

As to the fund Jam quite clear. ‘The zonsideration paid the 
Oherokees for their lands, &c., (if this is the fund you mean,) 
covers nothing but what is expressed or necessarily implied in 
the treaty:. The expenses of the commissioners are in neither 
of these categories: any other construction seems tp me incon- 
sistent alike with the dignity and the equity of this govern- 
ment. I am, therefore, not surprised to find that Congress has 
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uniformly made appropriations to that‘end., I have no, doubt 
they will cheerfully make. additional oneS, if they are. necese 
sary to do justice and fulfil yublic engagéments. ..- ~. 


I have the honor to Oe; airs mee obedient servant, ae 


, nig JOS: LEGARE. - 
Hon. Joun C. Srubece: ‘- “s 


r f 


~ 


Secretary of War. ‘ | - Pie Se ee ; ~ = 
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SALES OF CREEK RESERVATIONS BY ADMINISTRATORS, - 


4 


The President should natives those ies of Creek re reservations ee where the | 
law of the State of Alabama has peee complied = auch: having been ag 


practice. wa 


Attorneys General Butler and Gilpin’ having so advised, dnd: the ‘department 


having so conformed its practice, it may be considered res judicaja. 


It is inexpedient, always, to disturb the settled praetice of the executive depart- ne 
menis, and ss ai so ih respect to ae about wack me isany, doubt. 


~ 


_ Orrics OF. THE Ayrornny Gewenai, 
age = _ duly 23, 1842. 


Sra: In your letter of the 20th instant, on the subject of | 


the sale of Creek réservations in Alabama by the administra- 
tors of Creek Indians who have died, you propound to me; after 


some other remarks, ‘the ‘following. question: ‘ In. cases now. 
pending before this department,-the:quéstion arises whether | 


the act of 1837 authorizes the President to confirm -sales ‘in 
those cases only where all the requiréments of ‘the law of Ala, 


bama have been fulfilled, er whether it vests in hima sound’ 
discretion to confirm. those alse made atthe instance of ad- 
ministrators lawfully appomted, but which were irregular or. . 


informal in consequence of some.of the proceedings: Tequired 


by the Alabama law having ‘been omitted, though, notwith: 
standing such irregularity’or informality, the provisions of the . 
treaty of 1832, by which the:Jands were secured to the Indians,’ 


“were substantially complied with by the'sale being a fair one, 
and its securihg an adequate-price for the land??? +, 
This question, you proeeed .to remark, is ‘““somewhat em- 


barrassed by opinions given by two of your predecessors— ~ 


Messrs. Butler and Gilpin: -'The first, in an opinion of the 9th 


+ 


¢ 
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of April, 1838, appears to have considered that a full compli- 


ance with all the requisites of the law of Alabama was neces- 


+ 
a) 


sary. The second, in an opinion of the 3d of December, 1840, 
that to justify the confirmation of the sales, it was necessary 


that they had been regularly made by order of the orphans’ 


court of Alabama, and there is mo question of the jurisdiction 
of the court, &c.; the words ‘ regularly made’ being construed 
to mean that ihe sales had, in all: respects, been in conformity 
with the law of Alabama: 'The question now raised, however, 
was- not the one submitted to Mr. Gilpin, nor.was it-fully and 
broadly submitted to Mr. Butler, with all the facts. He view- 
ed the law of 1837, as it stood, without reference to the aire. 


_ cumstances which led to it, or to the peculiar character of the 
_ cases to which it referred, of which he Was not advised... He 
"appears to have regarded the cases in the light of ordinary ad- 


ministration. cases, and therefore considered that they should 
be acted upon with strict reference to the pravisions of the law 


of Alabama. The question is therefore now submitted to you.’’ 


Whatever might be my opinion upon this subject, were it 


res integra, I have, after much reflection, been brought to the 


cenclusion that if is too late to disturb the law laid down for 
the executive department by Mr. Butler, and implicitly con, 
firmed by Mr..Gilpin. The questions that would, be opened 
by taking up-the matter de novo ate many and perplexing. 
There is nothing in the whole compass of our laws so anoma- 
lous+-so hard. to bring within any. precise: définition, or any 


logical and scientific arrangement of principles, as the relation 


* jn which the Indians stand towards this serena ave 


those of the States. 
‘ It is clear, from Mr. Gilpin’ S- passing dictum, that the prac- 


- tice of the department has beer conformed to Mr. Butler’ s view 


‘of the law. It is at all times, but espetially in a matter, so obe ° 


‘secure and so uncertain, inexpedient to sacrifice settled practice 


to mere theoretical accuracy of doctrine, evén .where that is” 
attainabley which is doubtful here:. Mr.‘Butler’s opinion has 
this further recommendation—that, by subjecting sales to the 
supervision of the courts, and requiring them to be conducted 
with the formality of legal proceedings, it puts some restraint 
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on fraud, and I fear too mere eannot: be saci in transac:; 


tions of this nature. ©. ~~ - 
Ihave the honor to be, sir, healt obedient servant, © 
A, S. LEGARE, 
‘Hon. Joun C. Spencer, ie 7 


Ep 


' 


_ SALES OF CREEK RESERVATIONS. BY ADMIN ISTRATORS. 


The former opinion, on*new facts.stated, and esmurances. that the practice. has” 
not conformed to the opinions of Attorneys General Butler. and Gilpin, re- 
considered, and held that in all cages where the provisions of the treaty have. . 
been fulfilled, the sales shown to have been fair, ahd the consideration ade- 
quate, the sales may be eonfirmed, even though, under the law of eae, 
they may have been informal and irregulan. 

Congress was competent to pass, and did: pass, an act conferring original au- 
thority upon administrators to ‘make sales, wean reference to the as of 
Alabama, — * eee aH bor ate ; 


-Orrrce OF THE devouney Gonewin: 

"ee July 28, 1842. - 

Sire: Your cand Teteey upon the subject of sales ‘of Creek’ 
reservations by administrators, under the act of1837, treats as — 
“a mistake my inferénce, from ‘the facts formerly brought to my 
view, that the opinion of Mr. Butler had settled the practice of - 
the department. You assure.me that, ‘so far as this depart: » 
ment has acted, fhe practice: has not, as you -suppose, con 
formed tothe opinion of Mr. Butler. I find thiat in all.cases 
in which the provisions of the treaty. were fulfilled, by the 
sales being fair, and the consideration adequate, the ‘depart- — 
ment has exercised the power of confirming. thent, though, 
under the law of Alabama, informal ‘and irregutar.' Of this . 
fact I was not aware when I. presented the question, : I un- 
derstand fromthe Commissioner of Indiarr Affairs, who was 
one of the commissioners to-investigate frauds in the sale of 
Creek reservations, by whomhe subject was first presented to 
the department, that the object of seeking the legislation which 
resulted in the act of 3d. March, 1837, was to acquire this power, - 
as it made no difference to the Indians how the lands were’ 
sold, provided they received their full value, it being the duty 
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of the department to see the end obtained: for. which .the for- 
malities i in the law of Alabama were principally intended, viz: 
that the proceeds went tO the right-heirs, and in proper. proper- 


‘tions. Hence the special and anguatified phraseology of the 


act, ‘sales made by lawful administrators.’’’ .This being the 
case, the question as to the validity of such. ‘conveyalices {5 


“not prejudiced by the: opinions of my predecessors; and it is 


a 


my own that the construction which you say has been adopted 
by the department is the right one. - Suppose. Congress to have 
been competent—and I think it was—-to pass such an act + it 


gave an original authority. to the administrator to make: sale 


without reference to the law or procedure of Alabama. ‘If it 


had been a “special statute of the State of Alabama, vesting the © 


same power in the adminiStrator,,all that could have been re- 
quired-would -have been conformity: between the conveyance 
Ant thé, statutory power. * (See 16 Pet., 61-62, Watkins vs. 
Holman.) 4 fortioré is, this so, when the legislative body con- 


_ ferring the power is wholly uncormmnected with the ‘act whose 


‘procedure ‘is supposed to have been referred to‘in-the aot. | 
But supposing the general law of Alabama with regard to 
sales made by .admidistrators, &c., to have been, -by‘implica- 


tion; referréd to; then f hold that sales. sanctioned by the court - 


- of probates must be presumed" tegular and valid; apd _ cannot. 
“pe treated in.any‘collateral proceedings as a.mere nality.. If 
: they are to be set aside, it must he by. regular judicial proceed- 
“ings, 6muia rite acte presumusttur’, 7 where the court clearly had 


jurisdiction. -1 do not thirik.the cages of ’a ‘special authority 
vested for a given purpose. in certdin’ éxtraordinary bodies: apply 
‘to-a court of probates having additional Statutory jurisdiction 


| Telation to intestates’ estates, even did’.thosé cases require that 
: the absohute regularity: of ee step in the eee ee 


be ae ‘of records °°: 
I have the’ henor ta be, sir, satan servant, | 


a ., 0: HS. LEGARE. 


A ‘ "9 


Hon. Joun. C. Spencer, - 


-+  .° Secretary of War. i 
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TO THE PRESIDENT.) =e 


Aceounts and Accounting Ofivers—Interest, &v. 
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ACCOUNTS AND ACCOUNTING. OFFICERS INTEREST, Ee. 





In the case sieaenied ‘by the. executer of William Otis, some time: pallestbe of 
Barnstable, under an act of Congress diregting the accounting officers of’ the 
treasury to settle with said Otis, and satisfy such amount of principal and 
‘interest as might be found due to hint, the allowance of interest is proper. — 

If the account have once been adjusted hy the Comptrollet without.allowing m- : 
terest, under thea erroneous idea that interest was not allowable, the settlement? — ” 
may be opened and the account be correctly stated and settled. . ‘This Case, 1g” 
, distinguishable frour otdinary accounts.” Sa a : 


a; _ Omri: ‘QE’ THE: ‘Arrorney ‘GENERAT, . ; 
7 oe yk te August A, 1842, Sey 
Sir: The statetnent of facts ‘which I called for in thie vase of 
William .Otis, some time ‘collectot of castoms at Barnstable, . es 
Massachusetts, having.béen furnished-me by the. First Comp. _ i 
troller, 1- have now’ the ‘honor to 'give’you. my opinion upon ir, 
The actof 2d Marchi, 1829, ‘for the rélief of, Witham Otis, di- 
rects the accounting officeys of thd treasury to setfle ‘his ‘aes | 
counts upon’ principles of jasti¢e and equity; ‘and to satisly’. 
such amount of ‘principal. and intérest as might befound due. — 2 
to him, with a proviso that. no’ money should. be “paid ‘to ‘him. 
under the desision of the- accounting officers before that deci- 
sion should have received sake of a Eesuent of the 
United States. .- " a 
Otis, as it appears, weseived soverill sayménis a this 
law—the last of which, ‘during the admirnistratian of Mr.. Van’ 
Buren, was “acedmpanied; az should" Seem by ‘the President’s ne 
express direction, with a ‘release from the. executor of Otis, ‘of 
all further demands. : ‘+ * es 
It is now alleged by the epcccranies of Otis , and expressly Bs 
admitted: by the present Comptroller of: the -‘Freasury; that — 
there was error ifl- this’ settlement, no. allowance: whatéver hav- 
ing been made for interest; undet' the iniptession that interest . 
ought not to be allowed, without ‘express directions in an ect | 
of Congress, and that the. act of 2d March, 1929, did notau-- 
thorize the payment of interest.. Both the present. Con ptrollér | 
and his predecessor, who made the settlement, now ‘admit that,, - 
by that act, interest ought to have been = allowed, and. that is — 
the first question that arises in the case. I am also clearly of 
that opinion. If ever a case justified a deviation from the 


i 
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usual course of the executive departments in. regard to such an 

‘allowance, it was certainly this. “Fhe claimant had incurred 

"heavy lesses, merely with a view.to the ‘public good, and would 

“not have been. indemnified for ‘his. sacrifices’ by repayment of 

tthe principal. . Fortunatély, however, for his reptesentative,-he 

was not left th-stand upon the,equity, great and manifest as it 

was; of the case.  “The-statute expressly provided for the al-' 

- _  ° dowance‘of interest; and if it was not taken irito considération 

4 in ¢he adjustment finally: made, the statute law has net been 
| executed according to its trie. meaning and. intent. . .) 


‘, But this leads to the second and difficult qnestion in die 


~ case: -Can the settlement made by your predecessor’ s authority 
‘+ be opened? Clearly not, unless on discovery ef-new evidence 
’ gr of manifest error in the account. . If the former Comptrolfer 
7 4s: perfecthy sure, or if the evidence is quite satisfactory to the 
Oe wt ‘ present Comptroller to shove, thatthe settlement was made un- 
a ¢ s “ der: the erroneous idea that no interest ought to. be allowed, 

| _@nd that no allowance in the.name or by.the way of. conipen- 

a . sation for interest.’ was’in ‘fact. made,,then there is no doubt; in 
; ny opinion; but that thé setilememt may be opened and the 
-— @econint stated on these principles, notwithstanding the release. 


_* Yance‘or error, especially having beed made by an executor; 
oat * 4 but Congress directs the accounts to be settled ‘on principles 


“of ‘equity. It js probable all parties actéd ander.errors That. 


is to be presumed; if thte evidence is (as I am -bound to sup- 

AE vate. _ spose. it). as strong as the Compteoller represeitts jt tobe. It is 

; ’ not, to be supposed that the President for the time being. meant’ 

’ 4o-extort a release af What. was really due the claimant; though, 
Ss -. “eyen if he had such a purpose, the telease could, hardly stand 
in-equity, It is tore agreeablé to reason: and propriety, as 

‘Well a8 fo-the rules’ of evidence, toxpresiime that the President 

_dntended f-do no more than the statute directed ; $:.e., to order 
os, % “payment of a debt and to demand 4 receipt showing that it was 
‘payment: in full, as it was meant to be; for the President had 
-~clearly no-authority to pay less, or to require that a part should 
-‘be taken for the whole. But this same presumption constitutes 
the great, diffieulty of'the case. You are bound, in the ab- 
sence of proof, ‘and satisfactory proof, to the contrary, to pre- 


. "Phe release ‘would ‘net .be binding ia equity, as‘made in igno- | 
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sume that the. case, thus solemnly disposed of, was justly de- 
cided, and that interest was allowed, as it ought to have been. 

The burden of proof is on the claimant. He must repel, 
and fully repel, this presamption, by evidence that shall satisfy 
the aecounting officers of the error he alleges. If he can pro- 
duce such evidence, he is entitled, in my opinion, to be paid 
his interest up to the time his case was decided by Mr. Van 
Buren. Ido not think, for the reasons I have stated on other 
occasions, that he ought to.be allowed it after. When it shall 
begin to run is a question not asked me, and which I therefore 
do not answer.: . ae 

I have the Fail to be, sir, your obedient servant, 

H. S. LEGARE. 


To the Presipenr., ' 





CLAIM OF COLONEL THOMAS AND ACCOUNTING OFFICERS. 


The claim of Colonel Thomas does not come within any fair interpretation of 
the sixth article of hjs contract with the government. 

Indians at peace with the United States are in no received sense of the word 
‘‘an enemy,’ and cannot be judicially considered as embraced within it. 

The district court, in this case, having passed upon the claim, it is doubtful 
whether the Executive can go beyond what was thus decided. . es 


OFFICE oF THE ATTORNEY GENERAL, 
August 13, 1842, | 

Str: In your letter of the 9th instant, touching the claim of 
Colonel J. Thomas, you proposed two questions: 

Ist. Is the claim a valid one, under the 6th article of the 
contract ? 

2d. Is it an equitable one, which; under the circumstances 
of the case, the accounting officers are authorized or required 
to allow by the act of. July 2, 1836, for his relief? . 

Ist. If you are to consider this an open questiop, after a de- 
cision made under a former administration, it can only be be- 
cause the same officers who disposed of it then are called to 
revise their own judgment. Whether, without new evidence 
or mistake alleged, this can be done, is rather a question of 
practice than of law. But considering the. question as an open 
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one, and taking for granted the state of facts presented in 'the 
Comptroller’s report, I concur fully with that officer in the 
opinion that the case does not come within any fair legal inter- 
pretation of the 6th article of the contract. Indians at peace 
with the United States are in no received sense of the word 
‘‘an enemy,’’ and cannot be judicially considered as embraced 
within it. | 

2d. I am of opinion that Congress did not sanction and adopt 
the opinions of the Indian bureau and of General Porter; but, 
on the contrary, explicitly required the accounting officers to 
recognise the judicial decision of tMe district court of the United 
States for the southern, district of New York, as settling the 
true construction of the contract, and the relative rights of the 
parties under it. What that decision was, I am not precisely 
informed; the Comptroller affirms that it did not touch the 
claim in question. Assuming the fact to be so, I have very 
great doubts whether the true interpretation of the act of 1836 
gives the Executive any discretion to go beyond what the 
court decided. The general words ‘‘ equity and justice’’ ought, 
I incline to think, to be limited, by the particular reference that 
follows, to the judgment of the court which is allowed under 
the etatute of 1797, to admit an equitable set-off in such cases. 
As at present advised, I should decide against the claim on 
this ground, though not without hesitation. Admitting, how- 
ever, that you may go beyond the decision of the court, then 
what equity is shown by the claimant? JI see none, nor the 
shadow of any, except there be evidence to support what is 
said to have been the opinion of General Porter, viz: that the 
claim came fairly within the purview of the act of 1802. Gen- 
eral Porter’s decision was the other way, and you clearly have 
no authority to open it, unless this statute of 1836 be one. 

If that statute is to be construed as extending to other equi- 
ties than those embraced in the judicial decision in question, 
then you may be free to consider this matter as it was presented 
to General Porter, and -to decide it according to the equity of 
the act of 1802. But I conceive you must, in that event, be 
governed by. your own sense of equity. and justice, and not by 
his; and that, af course, you must call for evidence to show 
that this case does fall within a fair interpretation of the act of 


TO THE SECRETARY OF WAR. 88 
Claim of Thomas 8. Clarke & Co.—Charter-Party. 


1802. On the subject of that act and its true object and im- 
port, I refer you to my opinion in the case of Jesse Cleveland. 
{ have the honor to be, sir, your obedient servant, 
H. 8S. LEGARE. 
Hon. Joun C. Spencer, 


Secretary f War. - 





CLAIM OF THOMAS 8S. CLARKE & CO.—CHARTER-PARTY. 


The owners of a steamboat chartered to take troops and stores from Pittsburg 
to Fort Smith, on the Arkansas river, at §230 per day, until discharged, and 
which, after having been discharged, was detained at Cincinna on its way 
back, on account of low water, are not entitled to pay for that detention. . 

The United States had nothing te do with the steamboat after the charter-party 
was satisfied with the landing of the passengers, or-the discharge thereof by 
the assistant quartermaster. This case is res judicata, 


OFrice oF THE ATTORNEY GENERAL, 
| August 17, 1842. 

Sr: T have to acknowledge the receipt of your letter of the 
Ath instant, enclosing the report of the Second Comptroller, 
and other papers, relating to a claim of Messrs. Thomas S. 
Ciarke & Co. for the detention of the steamboat Dayton, char- 
tered from them by Assistant Quartermaster Thomas, to pro- 
ceed with troops and stores from Pittsburg to Fort Smith, on 
Arkansas river, at the rate of $230 per day. The agreement 
reserves to Mr. Thomas the privilege of discharging the said 
boat at any point on the river Arkansas, except that he shall 
not discharge her from the service of the United States when 
she may be aground. It is also agreed that the commander of 
the steamboat may claim to be discharged after meeting such 
low water as renders his further progress difficult, if he shall be 
of opinion that a further continuance of the voyage would pre- 
vent his return. If the voyage be continued after such claim, 
and the return of the boat be thereby prevented or delayed, the 

ited States shall be answerable for the detention or delay. 
Should any delay occur from accident, or from the want of 
water, by which the boat may be delayed in ascending the 
river, an abatement of $60 for each day so lost by the said 
boat shall be made from the daily pay of $230. 
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The captain claimed to be discharged at Little Rock; but, 
by orders of Mr. Thomas, proceeded seventy-five miles higher 
up the river, where he was finally discharged. The boat, as is 
alleged, was detained at Cincinnati on her return, on account 
of the lowness of the water in the Ohio, and the claim is for 
this detention. You request my opinion as to the true and 
proper construction of the above clause im the charter-party, 
providing for compensation if: low water should delay or pre- 
vent the return of the boat; and whether it be exclusively ap- 
‘ plicable, as supposed by the Second Comput, to the Arkan- 
"sas river. 

I have no doubt the provision Ga wiestien must be constrned 
as confined to the Arkansas river: first, because the contract 
has reference only to an outward voyage from Pittsburg at so 
much a day outwards; and there is no reference whatever to 
a return cargo or compensation. The United ‘States had noth- 
ing to do with the boat after the charterparty should have 
been satisfied. by landing the passengers at Fort Smith, or 
by discharge of the boat, Secondly, because the generality 
of the word ‘‘return’’ is confined by the subject-matter—‘ low 
water on the Arkansas river.’’ Thirdly., becanse the right of 
the captain to demand his discharge was strictly subordinate 
to his duty under the charter-party. The duty required him 
to carry the men to Fort Sinith, if possible. This iy a neces- 
sary consequence, in law, of the nature of the contract itself; 
but it is made too clear, I think, for controversy, by the lan- 
guage of the very clause under which he claims. He is to 
have.a right to claim his discharge, not when he shall think, 
either from information or conjecture, that the Ohio river will 
be too low when he shall return thither, but when his further 
progress up the Arkansas shall actually become difficult; and 
- not only difficult, but so difficult as to make it likely his re- 

turn will be impossible. _ Now, it is impossible this condition 
should be faithfully fulfilled by him, and yet his return to 
Pittsburg be secured, if, as the argument maintains, the Ohio 
‘rises and falls pari passu with the Arkansas. If he was not 
allowed to stop until the navigation of the Jatter became actu- 
ally difficult, how should he get back to the Ohio in time to 
‘meet with no difficulties there? If, on the other hand, the Ar- 


TO THE SECRETARY OF THE TREASURY. 8% 





Assigumehts of Creek Imdian Reservations. 


kansas and the Ohio rise and -fall from different causes, (as 
they certainly do,) why should the contract to be performed on ~ 
the one be constcded .to have any reference to the other? “ Be- 
sides, if the partes -meant that the return to Pittsburg should: 
at ali events be secured, the captain ought to have had a right 
to denfand -his ‘discharge at Little Rock, or on the Mississippi, 
so as to be back in time. ‘But he is confined to difliculties-on: 
the Arkansas. Why? Clearly. because the Arkansas was the 
single object of the contract, which would produce no misun4 
derstanding when confined: to its object; but must be liable 
to great difficulties, and hazardous to the extreme to the gov- 
ernment, if it was meant to be construed not only as a charter- 
party for a voyage outward, bait an insurance for a voyage 
homeward. This double aspect is not to be given to an agree: 
ment on the strength of: ane general word, which is explained: 
by the context. Suppose the owners, not. being. able to get 
back to Pittsburg, had employed their vessel en the Missis- 
sippi, and eamed full — what would have sea their 
claim to damages? . 

I give this opinion without seins to any seeicudly cern 
to others; but, in truth, according to what I understand tobe 
the constaut, and what I have no doubt is the necessary and 
proper, course of the executive department. This case is res 
judwata. Take either way, the claimants nave no 0 ground 
to stand upon. 

~ [have the honor to be, sir, your obedient servant, 

H. 8S. LEGARE. 


Hon. Jouy C. Spencer, 
Secretary of War. 





ASSIGNMENTS OF CREEK INDIAN RESERVATIONS. 


The names of assignors need wot be written in full in assignments of Creek In- 
dian contracts; and the fact that they do not import a consideration does not 
sender them erat mer opinion. of Attorney General Crittenden of 26th 
July, 1841.) _ 

Orricn OF THE ATTORNEY GENERAL, 
August 17, 1842. 


Sir: Two questions were 2 propounded i in your letter of the 
10th of March last, covering one from the late Commissioner 
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of the Land Office, touching the validity of the assignment of 
certain Creek Indian contracts. They are.as follows: ‘‘ Under 
the opinion of the Attorney General of the 26th July last, and 
<ertain proof filed in this office, it appears that Eli S. Shorter 
was authorized to assign the interest of John S. Scott in lands 
of this description. Assuming it to be susceptible of proof, as 
it is believed to be, that these tranefers from Shorter and Scott 
were thus signed by. Eli S. Shorter, the following questions 
have been considered: 1. Are these‘assignments dwly-exeeuted 
as to the manner of signature, the names of the assignors not 
being written in full? 2. Does.the fact of their’ not mpouUs 
any consideration render them insufficient?”’ 

. I consider this whole subject as implicitly disposed of by the 
reasonings of my predecessor (Mr. Crittenden) in his opinion 
ef 26th July, 1841, in which I concur, so far as it isapplicable 
te the point involved in your inquiry. Of the Commissioner’s 
two questions, assuming his statement of the facts, I answer 
the first affirmatively, and the second in the negative. This 
case turns on the act of 1836, and not on generat -priniciples.o£ 
law. , 

. Lhave the honor to be, sir, your obedient servant, 


. H. S. LEGARE.. 


Hon. W. Forwarp, 
Secretary of the Treasury. 





CLAIM OF COLONEL THOMAS AND ACCOUNTING OFFICERS. 


The Attorney General reconsiders, on a further statement of the facts, his opin- 
ion delivered on the 13th instant. 

The judgment of the circuit court‘of New York does not preclude the accounting 
officers from going beyond the items actually proven by way of offset in the 
case. 

The Secretary of War is at liberty to take up the case on the footing of equity 
and justice—the basis of chancery jurisdiction. 

If the evidence brings the case within the act of 1902, there is an equitable ob~ 
ligation on the part of the United States to indemnify against loss; for by that 
act the United States agree to guaranty eventually all persons against depre- 
dations committed by Indians residing in the Indian country. 

But in that case it must be proved, or at least rendered probable, that the rob— 
bers in question were Ladians residing in the Indian country. 
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If this cannot be made aut, then it myst be shown that the United Sates were 
guilty of some ether deletum, or some laches or delay exposing the elaimant to 
a loss which he would not orereare have encountered. 


OFFice: or THE ATTORNEY Gureaae, . 
‘August 18, 1842.. 

Sm: I fave ta acknowledge the receipt of your letter of thie 
morning, requesting mie fo reconsider ‘the case of Colonel 
Thomas, on a fuller state of facts, and accompanied with a 
copy of the judgment of the circuit court of New York, ona 
motion for x new trial in the case of the United States vs. 
Thomas. ‘On amature consideration of that record, 1 am now 
of opinion that the judgnient of the court does not preclude 
the accounting officers‘from going beyond the items actually 
proved by way of set-off in the ta . It decides nothing as to 
the point now before me. This obstacle being removed, you 
are free to take up. the subjecc on the footing of equity and 
justice. These are words that havea settled legal meaning. 
They are well known as the basis of the chancery jurisdiction, 
and they do not extend to matters of mere humanity and’ be- 
Revolence. They opty @ a valuable consideration either chon: 
tract or delictum. 

‘In the case before me it is settled that the United States did 
not promise to indemnify the claimant for his loss—their agree- 
ment was to pay for What he should delivet. Neither were 
they in any ‘way benefited by the-loss of the cattle; nor was it 
merely to benefit them that they were put ia the way of being 
lost, but to benefit the contrdctor himself by executing a lu- 
crative engagement. ‘Therefore if the United States are bound 
in equity and justice to béar a toss which they did not promise 
either: expressly or impliedly to: repair, it must be because by 
some delinquency of theirs they occasioned that loss. If the 
evidence bring’ the case within the:act of 18U2, there: is such 
an equity; because by that act the United States agree to 
guaranty eventually alt persons against depredations committed 
by Indians residing in the Indian country. ‘They undertake 
to control these Indians. But in that case it must be proved, 
or at least rendered probable, that the robbers in question were 
of that category: Ist, Indians; 2d, Indians residing in the In- 
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dian country; as to which, see my opinion in Jesse Cleveland’s 
case. If this cannot be made out to the satisfaction of the ac- 
counting officers, then it must be showy that the United States 
were guilty of some other delictum or some laehes, delay, &c., 
exposing the claimant to a loss he would not otherwise have 
encountered. 

. If he fail to establish any such, the Comptroller” s judgment 
must stand. All these questions of fact are for the accounting 
officers, and not for me. I can. only lay down: principles that 
apply to the whole class of such cases,. The authority given 
them in the premises, by the act for. the relief of Colonel 
"Fhomas, must be judicially construed by its own words, ‘‘ equi. 
ty and justice.”’ The case of Morrison shows what Congress 
may choose to. do by way of special favor; but it,is an excep- 
tion, and cannot be turned’ into a rule witheut, fearful conse- 
quences. If Congress mean to establish such a rule, they. 
must do it by a general law... It-would be to.make the govern- 
ment an insurer for all jts contractors. If the meat or corn 
provided. by them be spoiled by heat or moisture—if - their 
draught-horses founder, or.their vessels be wrecked, their. claim 
for indemnity would. lie as good, for aught I cap see. In 
short, the executive is not authorized by the. words of the act 
to relieve, if they think the bargain turned. out by any acci- 
dent a.losing one to the contractor, orif they think his case a 
hard one. He must make-out ap ‘“equity,’’ properly so called. 
Should, these principles lead to -the rejection of the claim, 
against the. sense of Congress—thoygh, according to the words 
of its act, a declaratory resolution will set all right—there, 
would be no remedy and no limit to the mischiefs J should 
apprehend from a loose enterprcteucn by the accounting offis 
cers. 

] have the honor to be, sir, your obedient servant, . 
: H, %. PEGA 


~ 


Hen. Joun C, SPENCER), ; 
eae War, — 


o : ; t 
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pre-EMpfions. 


The laisie of peeaseon in diitation cannot be allowed under the acis of Con+ 
.. gress, for lands acquired.by the treaty of November 6, 1838. 


‘Orrice oF THE ATTORNEY GENERAL, 
Ts 8 August 19; 1842. - 

Sm: In reference to pre-emption rights in the lands acquired 
by the treaty of 6th November, 1838, with the Miamies, and 
the question propounded. in the letter addressed to’ you by the 
present Commissioner of the General Land Office, as well as 
in that addressed by’ his’ predecessor to the tegister at Fort 
Wayne, iffdiana, I have carefally collated all the acts Upon 
the subject, and am of the opinion that the ‘claims in question 
cannot be allowed. | 
— Thave the honor to be, sity your obedient servant, 


: HL, 8, LEGARE. ‘ 
Hon. Watrer ‘ForwarD, ee | 
Seriay: id the Treasiey. : 


ENLISTMENT OF MARINES: 


The act of 1837, providing for enlisting boys for the: naval service, and to extend: 
the term for the enlistment ee does net iyctude the enlistment of me- 
rines. 


The apprenticeship ‘tea. in view by Congress, relates only to those who may 
not be called on for military service on the land. 


| Operce OF THE: Acronaty GENERAL, 
Ke August 26, 1842. 
Siz: I have looked into the subject propounded :for my’ con- 
sideration by the judge advocate of the court-martial now sitting 
at New York, and am very decidedly of opinion ‘that the act of 
1837 does not apply to marines. It is no more than it purports. 
to be—‘‘An act to provide for the enlistment of boys for the 
naval ita and to extend the term for the enlistment of séa- 
men.’ The act of 1834 only does somewhat more precisely 
what the act of 1798 and all other acts had done. It puts the 
marine, while acting on ship-board, into the ‘naval category— 
while acting on shore, by the President’s orders, into the class- 
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of soldiers. It were a strained construgtion to apply a law ap- 
plying to an exclusively maritime,service, to one that might or 
might not be maritime, according td the President’s pleasure. 
Would you enlist’a boy of thirteen to.catry a musket?’ What 
was meant was af apprenticeship so necessary for marines, 
and for them only. The other. persons mentioned in the same 
section (1st of the act of 1837) are, contradistinguished from 
boys or minors, but are obviously in the same category as to 
the nature of the service. To put any other construction upon 
the act of 1834 were. to give it a sweeping effect as a repeal- 
ing statute, totally inconsistent with all the established rules of 
interpretation , besides confounding the landmarks ofwur statute 
law im regard to-the marine corps, in relation to the military: 
and naval establishments, 

For instance, the. act of 2d March, g33, “regulates, together, 
enlistments for the army and the manne corps. The eet of 
that very session of 1834 (30th June) makes an allowance, eo 
nomine, to officers of the marine corps. So, innumerable other 
acts, since the first in 1798. Finally, the enlistment of minors 
is not to be extended’ by loose construction, especially tn a 
service which (unlike that of mariners) prepares them for no 
civil avocation hereafter.. On-all grounds; I concur with what 
seems to be the opinion of the judge-advocate.. 

I have. the honor. to be, sir, vont obedient servant, 
H. ‘S. LEGARE. 

Hon. A. P. Ussndn: ae me = a 

Secretary of the Navy: ) 


e 





Hy 


ACCEPTANCES OF ‘DRAFTS BY GOVERNMENT’ OFFICERS. 


When the United States, by their authorized officers esis party to acess: 
ble paper, they incur all the responsibilities of individuals who are parties to 
such instruments. ee United _ 03. as of ne soaks Be? 15 Peters, 
: 877. ae 


. OFFICE. or THE ATToRNEY GENERAL, 
‘September I, 1842. 
Sin: In answer to your inquixies as to the liability. of. -your 
department on acceptances and drafts upon it, I refer you to 


TO THE SEGRETARY OF WAR. 91 


Pensions ta eee under Act of 1838. 





the .case of the United States. vs. the Bank of the Metropalis, 
15 Peters, 377; which settles the rule, that when the Un ited 
States, by their authorized officers, become a party to negotia- 
ble paper, they incur all the responsibilities of individuals who 
are parties to such instruments. In that case, the question 
arose on acceptances by the Postmaster General; and the 
judgment of the eourt was foy principal, interest, and. costs of, 
protest., No question was made and no doubt expressed that 
the head of the department had. a discretion to accept drafts of 
that kind. . I would just-add,. that such being the Habilities 
incurred, the heads of departments ought to be cautious not une 
necessarily to accept drafts of any kind. 

I have the honor to mares your obedient servant, 

4 oe s. LEGARE.. 
‘Hon. A. P. Giskva, 3. , 

pene "7 the aad as 


s *. 
) Py 
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PENSIONS TO WIDOWS UNDER ACT OF 1838. 


In consequence of the Executive construction given tothe laws of 1838, Congress 
has declared, by resolution, that it embraces the-cases-of widgws whose hus- 
bands were alive in 18932, 

Widows take for five years, beginning in 1836, and! ase to-be iat hussain aad 
the leuer of the law, from that time:. 


OFrice OF tae, Arrdrney GENERAL, * 
| , « . September 2, 1842. 
Sir: In then matter of widows’ pensions under the’act of 1838, 
it appears that one of your predecessors and one of mine settled 
the law to be, that in all cases under the acts.of 1836 and 1838, 
the widow began to take only upon the husband’s death. In 
a former opinion on the meaning of the law'of 1838, I thought 
the inconvenience of a double pension, a pension to the. hus- 
band till 1838 and a pensien to the wife fram 1836, so glaring, 
an objection to the construction that widews in that category 
should take at all, that I gave it as my opinion that they did 
not come within the aet of 1838. 
In consequence. of that Executive donstniction ; " Congress 
has declared the law to mean that, xon obstante that apparent 
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inconvenience, the law of 1838 does embrace the case of widows 
whose husbands were alive in 1832, Strictly interpreted, this. 
means only that the widows in’ question .take something; it 
does not settle-how much they take, or when they begin to 
take under the act of 1838. ‘That has been settled, and, no 
doubt, very sensibly settled, by your-predecessor, according to 
principles laid down by mine, and no doubt according to the 
general principles of our republican policy, adverse te pensions 
at best, and particularly adverse to double pensions. But.the 
joint resolution is general; it'is passed in a full view of the ob- 
jection. It orders the law. of 1838 to be carried into effect 
withont reserve; and. the words of that’law are express: the 
widow shail take for five years, beginning.in' 1836. Ita lex 
seripta est:- | do not see any better reason to limit the claim 
by implication than to reject it altogether; but to reject it is im- 
possible in the face of the resolution. .If my opinion is to gov- 
ern you, and the practice of your department to be changed, 
you will pay, according to the-letter of the law, from 1836. 
I have the honor to be, sir, your obedient servant, 
> HLS. LEGARE. 
» Hon. Joun C, SueweeE: a 
i Secretary of War. 


” me ; 


A 


‘PRE-EMPTIONS—CONSTRUCTIQN OF THE HOUMA GRANT. 


The sales made to pre-emptioners within the admitted or ascertained limits of 
the Houma grant, are entirely vord under the sixth section of the act of 1811. 
- (See opinions of Graham and Wirt.) 

qn the cases of patents issued, there i is no remeuy awarded re m the courts. 


Orrice OF THE Airiouney GENERAL, 
ss 4s September 2, 1842. 

Sin: There can be no doubt, in my opinion, that the sales 
made to pre-erptioners within the. admitted or ascertained lim- 
its ofthe Houma claim are entirely void, under the 6th section 
of the act of 1811. But Commissioner ‘Graham’s order pro~ 
ceeded on.the assumption that the lands-he offered for sale 
were not included within the bounds of that claim. Commis- 
sioner Brown, without conceding its validity to: the whole ex-- 


‘ . 


Ye a a de 
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tent, seems to have admitted, that it had been regularly pte- 
ferred before the commissioners to that extent. am not yet 
prepared, from any information I possess, to speak to this fact. 
I only answer hypothetically—assuming the lands‘in question 
to be within the claim, as propounded to ‘the commissioners 
under the acts of 1805-6, and. 7?_the Executive clearly had 
no authority to dispose of them without a special act of Con- 
gress. The Land Office will therefore refuse patents on ali 
certificates which they shall be-satisfied fal within that cate- 
gory. Whether thie entries not heretofore patented | shall be 
cancelled, depends. upon the practice of that office, which must 
have been, I.should think, setded long ago, and which I ‘do 
not wish or mean to disturb, As to patents issued by Mr. Gra- 
ham, { see no remedy'but in the conrts. If issued on lands 
covered by a complete Spanish grant, they ‘are of. course veid, 
and will be so declared whenever they are set up in an eject- 
ment. 1 should have greatly preferred to retain my opinion on 
this, as on the other pojnts of this case, for further considera- 
tion, and give it now only because it seerhs to be'impatiently 
called for by the claimants. - 
' I have the honor-to be, sir, your obedient'servant, _ - 
: H. 8. LEGARE. 
M. Youna, Esq.; a ae of » 
— Secretary of the Troanuy: 


a 





_ “THE LEASING OF LEAD MINES. 
The several acts of Congress relating to the saline and mineral. lands:confer a 
general authority upon the President to lease the lead mines. 
“The question, haweter, is not rexintegra; it having beerr decided by Attorneys 


General Wirt and Butler, and a settted peace having been sloped pursmant 


to their opinions. 7 - 


4 
r 


Orrice OF THE ATTORNEY GENERAL, | 
a "October 14, 1842. 


Sir: I haye had the.honor to receive your letter of the 12th 
instant, presenting the following question: 

‘‘it has become a question of great inrportance, whether ‘the 
laws authorizing the President to’ lease the mineral lands ex- 
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tend to that portion of the Territory of Iuwa lying west of the 
Mississippi river; and I have to request your opinion on the 
point. The acconipanying lettet from the chief of tha Ord- 
nance Bureau ‘will afford you information on the subject. 2 
After the opinions of my predecessors, Mr. Wirt and’ Mr. 
Buder, tnd in the face of a‘ settled practice in fegard to the 
thatter, I do not feel at liberty to treat this question as res in- 
tegra. But were it so, I should consider the last proviso of 
the 2d section of the att of 3d March , 1807, (concerning set- 
tlers on public lands,) taken in connexion with all the provis- 
ions of our land laws in relation to miyes and salines, from 
the ordinance of ‘1785 and tite act of 1796 up to the present 
moment, as clearly vesting in the President a general authority 
to lease lands-of the description in question. 
_F have the honor to be, sit, your obedient servaht, 
; H. 8. LEGARE. 
Hon. Joun C.’ Spencer, 
Secretary f ade oe ie 


a ‘a 





COMPENSATION TO ee ee FOR ieee 


if te accounting officers are satisfied that Paymaster Andrews had authority to 
entplvy clerks to assist jn paying the militia and volunteers, they may allow 
him a reasonable compensation for them, irrespective of the act of July 5, 1838. 

The act of 1838 relates to clerks of :paymasters paying the regular army, and not 
to the paying of militia and ane 


| OFFICE OF THE ATTORNEY GENERAL, 
Octobér 19, 1842. 


Sir: I have had the hanor to receive your letter, enclosing a 
communication from the Second ‘Comptroller, requesting an 
opiniorr whether Paymaster Andrews, employed in the pay- 
meht of militia and volunteers in the service of the United 
States, can be allowed for clerks at a rate exceeding the amount 
 ptescribed in the 20th section’of the act of 5th July, 1838. 

_ If the accounting officers are satisfied that the paymaster had 
authority from the department to employ clerks on the terms 
stated, viz: ‘‘at.a reasonable compensation,’’ to assist in pay- 
ing the militia and volunteers, I think the allowance ought to 
be made. The act of 1838 appliés directly ony to the regular 
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army. In the case of the militia, it furnishes, ipdeed, a stand- 
ard or measure for regulating the discretion of the. department, 
from which’ it-ought fot lightly to depart. But if Hu should 
authorize a higher rate of compensation, | am ‘of opinicy that 
the rate laid down in the United Statés us. Fillebrowyi (7 Pet.) 
woald protect thre disbursing: agent wito’ should act under such 
authority. ° . : 

I have the honor to be, sity your ‘obedient servant, cs 


H. $.\ LEGARE: | 


ee 


Hon. Senn C.. ‘Srssone, - _— 
alain’ War: . 
ak, 


‘° 


) ms : 

| MILEAGE OF-NAVY OFFICERS. — .' 

The construction put upon the act of 1835, allowing 10 cents a mile to naval.offi- 
cers who maybe reqaired td travel ‘upon the public service, confining such 
allowance to travelling in thié.country, reghrded as ree judicata; yet it is an 
interpolauon not exactly warranted by, the lettep of the statute. = 

The rendering of ‘‘may” for “‘shejl,”” and the“‘ten cents’? per mile treated as 


the maximum only, &c., recommentied. P . 
OE eG , 


a . Onrtck’ OFTHE. ‘ APTORNEY GeNnERAt, - 
S % 3 October 19, T842. 


Str: I Have 2 haa the honor to teeeive your letter, enclosing a 
communication from the Fourth Auditor, requesting an opinion 
whether the compensation: of 10 cents: per mile allowed to offi- 
cers of the navy for travelling expenses b the act of 3d March, 
1835, is restricted to travelling in the United States, or is ap- 
plicable as well to voyages by sea and travellmg in foreign 
countries; and, if restricted to the United States, whether any 
allowance can be made for travelling expenses elsewhere, and, 
if any, whether at a rateof more thdn 10 cents per mile. 

It is plain, on the most superficial consideration of the sub; 
ject, that the words of the act of 1435 cannot be literally ¢ con- 
strued without progueing the gravest practical inconveniertce 
and absurdities. It was}no doubt, in view of these, that the 
department adopted the construction set forth i in the circular 
of 1835. That construction confines the provision of 10 cents 
a mile to travelling in this country. If this is iftterpolation, it 
was a reasonable and necessary interpolation, if the forgign 
service was to go on at all undersuch an act. It is impossible 
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that the legislaturé meant it to be ‘applied. to travelling by sea. 
I think.it also improbable that it meant té confine rigorously to 
that sum the’ indemnity of officers travelling-in foreign coun- 
; trieg by order of their supériors, and on’ the public service. Ten 
cents. a‘ mile- was a very proper allowance here, for ebvious 
‘reasons. . But these reasons apply nowhere else, and in some 
cases would be absurdly inapplitable. “Yet, were it res setegra, 
. the, words of the act would not, according t any received rule 
of interpretation, admit of the construction thus put upon it, 
and, it seems, uniformly acted on. “The legislature tieant, no 
doube more than it has saids and thé.department has only done 
what the legislature meant., But quod voluit, sed non dicit. 
One, construction, not unauthorized by precedents, is gpen 
‘to you. By reading, for‘ 10 cents’ per milé shad be allowed,”’ 
10 cents per mile may be allowed’’—makihg: the provision 
univereal, and the amount a maximum only—you would ob- 
viate many y- and even most, of the inconvehiences. Still some 
would remain, when ‘# should be necessary to ‘exceed ‘that 
amount: In such case, however, 10 cents might be allowed, 
und the claim for the rest referred to Congress. On the whole, 
however, my opinion is that subtile imerprétations are to be 
_ avoided, and that you ‘ought to call for a supplementary act to 
sanction the. practice of: the es sa and to estab- 
lish it for the futare.- 6. 
dt have the honor-to. be, sir, your Sree servant, 


ee ° 'S- LEGARE. 
“Hon, A. P. Ursuch, See a aa , 


: Secretary wile the Navy, 
= ae cntierthesicomenrego 
PATENTS TO ASSIGNEES OF, INDIAN RESERVES. 
is A . 


On a certificate to A and company, assigned by A alone, a patent may issue to 
. A’s assignee; and his, A’ 8, partners; must seek rebef, if they shall be entitled 
‘to any, in the courts..  - 
: The-opinions of usress General Grundy and Crittenden have wtlid the prac- 
tice of the Land ae and the subject is now res judicata. 


i] 


| Orrtcs oF THE ATTORNEY GENERAL, 
: 4 October 20, 1842. 
Sur: In the niatter of Mr. Foster’s protest against the i issuing 
‘of paténis to Joel: Hart -and others, I have to regret the delay 
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that has occurred in the consideration of this case. The ques- 
tions were submitted to my predecessor, and my attention not 
having been particularly called to them, they have been post- 
poned to the other multifarious business of this office. After 
what my two predecessors, Mr. Grundy and. Mr. Crittenden, 
have done to settle the course of the Land Office in regard to 
assignments of Indian titles, I see nothing open for my deci- 
sion, unless (which is not the fact) I were willing to take up 
the whole matter de novo, and change the practice in regard 
to it. 

Mr. Grundy rules, that on a certificate to A and company, 
assigned by A alone, a patent may issue to A’s assignee. 
Whatever I might have decided, had I been in his place, I 
shall not shake the rule laid down by him, which, besides hav- 
ing been constantly followed in practice, is recommended by its 
conveniency and simplicity. But this rule cuts off all ques- 
tions as to who may claim under the ‘‘Co.’’ If the land office 
go at all into the question who the parties in interest other than 
those named are, it can only be ex abundanti cautela. Mr. 
Grundy’s opinion just cited authorizes them to issue the patent 
to A, and to turn over his partners, real or pretended, to the 
courts for theirremedy. ‘Therefore, it is unnecessary to decide 
whether the articles in this case were properly set up in Geor- 
gia. Suppose they were not; the patent then may be given to 
those whose names appear on the paper in the usual- form. As 
to the chancery suit to which the claimants were not parties, it 
is res inter alios acta, and a mere nullity, so far as they are 
concerned. If delay were asked for in order to make them 
parties, it might be very proper to grant the request. The de- 
cision of a court of chancery would aid the Land Office in doing 
its duty; that is to say, taking it for granted, as I do, that the 
Land Office sometimes goes beyond Mr. Grundy’s rule, and re- | 
ceives evidence to show who the company really are. But this, 
as I have said, they are not, under that rnle, obliged to do. It 
is matter of sound discretion. ‘The executive department can- 
not act as acourt of chancery. It has neither the time nor the 
instruments to do justice in cases of a doubtful or complicated 
equity. All that can be expected of it in such cases is, that it 
should pass the title of the United States to the claimants, who, 
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accoidirg to Mr. Crittenden’s opinion, can show a written 
derivation of it, warking on the face of the patent itself the 
exact form of the claim as it came to the Land Office. I refer 
to that opinion for a full development of all the grounds of the 
practice, (26th July, 1841.) 

If there is any point in this case on which a more precise 
opinion from me is wanted, you have only to state it, and I 
shall consider it immediately. What 1 have said seems to me 
to cover the whole ground, so far as I can gather from the not 
very clear statement presented to me. 


I have the honor to be, sir, your obedient servant, 
H. S. LEGARE. 





Hon. Water Forwarp, 
Secretary of the Treasury. 





RIGHTS OF SOVEREIGNTY—THE CASE OF THE CREOLE. 


A ship entering the port of a friendly nation, with slaves on board, is not, by 
the law of nations, responsible to the local authorities of that nation, so long 
as the slaves remain on board, notwithstanding, &c. 

In the case of a compulsory entry of a foreign port, under an overruling neces- 
sity, the enforcement of the municipal law of that nation having jurisdiction 
over the port, to the subversion of the authorities and rights guarantied by 
its own country, is not in any respect justifiable. 

If a vessel be compelled, by any overruling necessity, to take refuge in the ports 
of another, she is not subject to the municipal law of that other, so far as con- 
cerns any penalty, prohibition, tax, or incapacity, that would otherwise be 
incurred ; provided she do nothing further to violate the municipal law during 
her stay.— (2 Coke’s Inst., 57; 1 Rob., 243; 5 Rob., 27; 1 Chitty, Com. Law, 
245.) 


OFFICE OF THE ATTORNEY GENERAL, 
July 20, 1842. 

Tue Attorney General being called by the Secretary of State 
to take part in the discussion, with Lord Ashburton, of the 
point mentioned in the following paper, reduced, at Lord Ash- 
burton’s instance, his remarks to writing, as follows: 

In another paper I shall collect a number of cases in which 
the law, in all its departments, of civilized States, considers the 
necessity imposed on vessels of neutral or friendly countries, 
by the dangers of the seas, of entering prohibited ports or free 
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ports with prohibited articles or persons, as a protection against 
forfeiture and penalty. These cases should seem to put an 
end to the whole question; for if an absolute and proclaimed 
prohibition does not under such circumstances authorize a State 
to enfore its municipal law against foreigners who violate that 
law involuntarily, how should it be authorized to do so in a 
case where the entry of its ports is not, even by implication, 
fobidden; and where, on the contrary, it is presumed to be per- 
mitted on principles of common humanity? If England were 
to proclaim that certain property should be confiscated if any 
attempt be made to import it into her territories, it is her own 
adjudged law that a case of necessity from dangers of the seas 
would save the forfeiture, on the ground that such a compul- 
sory entry is not an importation, and the property not really, in 
legal contemplation, within her jurisdiction. She might, it is 
true, carry the principle of territorial sovereignty so far as to 
proclaim that ships with prohibited property or persons on board 
should go down at sea, rather than be allowed a momentary 
asylum on her coasts or in her roadsteads; but, would such 
proclamation be consistent, I will not say with her character 
among nations, but with any notion of comity or civilization, 
or peaceful relation to the rest of mankind? But it may be 
argued that slaves are, in the eye of English law, not things, 
but persons, and have a right to the protection of that law. 
It is conceded that a government which prohibited the importa- 
tion of slaves, while it recognised the relation of master and 
slave, could not be justified in seizing a ship driven into one 
of its ports by stress of weather; but it is maintained that, hav- 
ing abolished that relation itself, the implied prohibition of such 
an importation gives it a right to do what the express pro- 
hibition in the other case did not, viz: to take possession of a 
ship in distress, and set the persons on board at liberty. 

I coufess I am unable to perceive any difference between 
these two cases. It must not be lost sight of, that what we 
are now considering is not the right of the master to use the 
legal process and the executive power of a State to enforce his 
rights. We concede that he who calls on a foreign court to 
enforce his rights in a matter of conflict of law, must be con- 
tent to accept the assistance of that court, with the qualifica- 
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tions and conditions imposed upon such interposition by for- 
eign policy and laws. But the question here is, not how our 
municipal Jaw is to be enforced by Great Britain within her 
undoubted jurisdiction, but whether her municipal law is to be 
enforced without any invitation from us, but against our will, 
within our jurisdiction; for we maintain that our ships driver 
upon her coasts or into her harbors by dangers of the seas, are 
not to be held accountable for what they contain when they are 
driven in, the entry or imposition being involuntary, and so 
considered as not made at all. We protest against the interfer- 
ence of her authorities aud people, to enforce her municipal 
law in respect to one of the domestic relations of life in such a 
case, and we affirm that she has no more right to do so than to 
interfere in any other matter of municipal law, or mere question 
of property. The relation of master and slave exists even now 
in most cvuntries, and was until recently as universal as that 
of parent and child, husband and wife, guardian and ward. 
In the New Testament the only word for servant, with scarcely 
an exception, is slave. But if there is any part of the munici- 
pal law of a nation which she has a right to insist on being 
acknowledged by foreign and friendly States, it is that which 
regards personal capacity or status. The continental lawyers 
almost universally maintain that such laws follow the person 
everywhere. Qualitas personam sicut umbra sequitur. The 
French code (article 3d) lays down the principle broadly. 
Les lois concernant l’etat et la capacité des personnes, regissent 
le frangais meme redidant en pays etranger. 


Minors, married women, prodigals under interdict, idiots, 
madmen, apprentices, &c., are, say these jurists, everywhere 
to be treated as laboring under the incapacities to which they 
are subjected by the law of their own country. I am aware 
that these principles can seldom be enforced in practice, aud 
are even in theory liable to many qualifications and exceptious. 
I know what a conflict of opinion exists in regard to them, 
and that the common law of this country and of England }s 
particularly stubborn in refusing its help to any right spring- 
ing out of mere positive legislation in foreign countries, and 
inconsistent with our ideas of policy or obligation. But ! 
mention the doctrine of continental jurists to show, that inter- 
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ference with the persons on board a foreign ship, on the ground 
of personal capacity or status, is, to the full, as gross a viola- 
tion of international comity as any interference with property 
or contract. 

Capacity or status is generally matter of fundamental public 
law; and if there is any particular whatever, in which a coun- 
try may claim that foreigners should not directly or wilfully 
interfere with her legislation and institutions, it is surely her 
public law. Considered as mere matter of municipal right and 
authority, the domestic relations are not less, but more sacred 
than contracts which individuals may make and modify at 
their discretion. I repeat, I do not pretend, with the foreign 
jurists, that the personal qualities imposed upon men follow 
them everywhere, and are to be enforced in foreign countries 
by foreign courts, or even in regard to what passes in foreign 
countries by their own courts. Sir William Scott, indeed, in 
a famous case, solemnly ruled that an English marriage cannot 
be dissolved by the sentence of any foreign tribunal founded 
upon any foreign law. My proposition does not go to that 
length. All I maintain is, that within our own jurisdiction 
these relations are as sacred as contract and property, and more 
sacred, too; and that in no case has a foreign nation a right to 
interfere with them where it has no right to interfere in matters 
of contract and property. But we have seen that in all cases 
of importation of merchandise, breach of blockade, prohibited 
entry, &c., the dangers of the seas exempt a foreign ship from 
the application of municipal laws, and treat her as if she were 
sull on the high seas. I insist, therefore, that on every prin- 
ciple a fortiori is this exemption from the municipal law se- 
cured to foreign ships in that predicament, with regard to per- 
sons and personal capacity. This is, indeed, the universal 
practice of nations; and I venture to say that, were it not for 
the peculiar feelings with which all questions connected with 
domestic slavery are treated, it would command the assent of 
mankind. A ship, though at anchor in a foreign harbor, pre- 
serves (independently of the ground of being driven in by stress 
of weather, &c.) its jurisdiction and its laws.—(Martens, b. 
lii, c. 3 and 8; Vattel, l. i, c. 19, § 216.) 

This, with regard to men-of-war, is familiar doctrine. They 
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stand on precisely the same foot as the persons, suite, and res- 
idence of foreign ministers, or of sovereigns themselves, in the 
territory of a friendly power. All access may, indeed, in strict 
law, be refused in these cases; but the presumption is the 
other way, and if admitted at all, these persons and things are 
supposed to be admitted with the immunities that belong to 
them by the usages of nations. But merchant vessels enjoy 
‘the same privilege of a fictitious extra territoriality, though not 
in the same degree. It is admitted that though they keep, to 
many intents, their own laws and jurisdiction, still that these 
are not exclusive. Certainly, for any thing that happens after 
they arrive in port, or for any previous breach of the law of the 
country where they happen to be, they are answerable to its 
laws. But persons aboard of her may, in certain cases, for the 
same thing, be held responsible to their own government. 
There is in this respect divisitum tmperium, and the ship’s 
company are, like the old feudal tenants that held of two lords, 
ad utruisque fidem. But for every thing that happened on the 
high seas before her entry into port, or in other countries—for 
all the personal relations and responsibilities existing in a ship 
at the time she entered a port, and established or permitted 
by the laws of her own country—her authorities are answer- 
able only at home, and to interfere with them in the discharge 
of the duties imposed upon them, or the exercise of the powers 
vested in them by those laws,* on the ground of their being 
inconsistent with the municipal legislation of the country 
where the ship happens to be lying, is to assert for that legisla- 
tion a superiority not acknowledged by the law and inconsist- 
ent with the independence of nations. 

Admit that in such cases a habeas corpus would be allowed, 
to bring up a man; would it not be a sufficient return to say 
that he had been always kept on board a ship belonging to the 
United States, by whose laws the captain had an undoubted 
authority so to keep him, and that nothing had happened since 
his arrival in port to justify any interference of the local au- 
thorities with the authority of the master? Put the case of a 


*It must be remembered that a ship’s master is treated as a quasi military 
officer, and is armed with despotic power, under the jus gentium: in short, itis 4 
public authority. 
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murder committed on the high seas, and the murderer brought 
into a British port in chains, and so kept with a view to be 
taken for uial to his own country. He, too, might sue out a 
hubeas corpus, and might very well allege that he was impris- 
oned within the territorial jurisdiction of the British crown for 
no offence against the laws of England; but is there a judge or 
a lawyer in England who would hold him entitled to his dis- 
charge on that ground, because all criminal laws are strictly 
local? Certainly not. He would be restored, as in all other 
cases, to the place and the condition from which he had been 
taken. 

Just as in the report of the English crown lawyers: in the 
matter of the Silesian loan of 1753, it is stated, “‘that French 
ships aud effects wrongfully taken after the Spanish war, and 
before the French war, have during the heat of the war with 
F'rance, and since, been restored by sentence of your Majesty’s 
courts to the French owners. No such ships and effects ever 
were attempted to be confiscated as enemies’ property here 
during the war; because, had it not been for the wrong first 
done, these effects would not have been in your Majesty’s 
domiuions.’’ This is a clear ground, and susceptible, in prac- 
tice, of various applications. 

A familiar and very striking illustration of the principle in 
question occurs in the case of a prize-ship carried, with prisoners 
of war on board, into the harbor of a friendly power. Not only 
is no interference on the part of the local authorities allowed 
in such a case, but the possession of the captor being regarded 
as the possession of his sovereign, the courts of the latter have 
jurisdiction over her while she is lying in a neutral port, and can 
change the property in her by a sentence of condemnation. So 
far | have endeavored to show that aship going into a British 
port with slaves on board, would not, according to the law of 
nations in analogous cases, be responsible on that account to 
the local authorities so long as those slaves continued on board. 
But I know how far the English doctrine has, in this particu- 
lar case, been carried by English courts, who, I am quite sure, 
are not prepared to generalize their principles wherever they 
are in strict logic applicable. Iam willing, therefore, to con- 
cede, for the sake of the argument, that, in this particular case, 
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ships voluntarily entering into British ports, with a knowledge 
of the state of British law, may be taken to have voluntarily 
submitted to the law, (right or wrong,) as it is interpreted there. 
Still, in the case of compulsory entry, under an overruling ne- 
eessity, there can be no such presumption of acquiescence, and 
I maintain that no authority, or principle, or analogy of the 
law of nations, will justify the enforcing on board a foreign 
ship, thus involuntarily within the jurisdiction of a foreign 
nation, the municipal law of that nation, to the utter subver- 
sion of authorities and rights undoubtedly established and 
guarantied by the municipal law of its own country. 

The principle is, that if a vessel be driven by stress of 
weather, or forced by vis major, or, in short, be compelled by 
any overruling necessity to take refuge in the ports of another, 
she is not considered as subject to the municipal law of that 
other, so far as concerns any penalty, prohibition, tax, or in- 
capacity that would otherwise be incurred by entering the 
ports; provided she do nothing further to violate the munici- 
pal law during her stay. ‘lhe comity of nations, which is the 
usage—the common law of civilized nations, and a breach of 
which would now be justly regarded as a grave offence—has 
gone very far on this point. ‘The law of Europe, barbarous as 
it was In many respects, (e. g., wrecks,) furnishes examples of 
this exemption. (See 2 Inst., 57. Coke’s Com. on Magna 
Charta, and a citation of ancient Saxon laws.) When a ship 
is driven into port by stress of weather, and there unloads her 
cargo, she is not bound to pay duties or customs in that place, 
because‘she came there by force: nor is she liable to forfeiture. 
Neither are duties to be paid on goods forcibly driven into port. 
If there is a case in which the excuse of necessity would be 
regarded with suspicion, and received with disfavor, it is un- 
doubtedly a breach of blockade, one of the extreme cases of the 
law of war, involving in its own nature a necessity that would 
seem to supersede all others. Yet, Sir William Scott admits 
it to be a good plea, when the facts fully support it. (See 5 
Rob., 27—the Fortune.) 

Under the English navigation act it has been settled, that 
coming in by stress of weather could not be an importation 
without reference to intention, or mala fides. (See the cases 
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collected in 1 Chitty’s Commercial Law, p. 245.) What is 
this but an admission, by statute, that a ship in that category 
is, like a ship-of-war belonging to a friendly power, considered 
by the law of England as not subject to the municipal law ? 
This analogy of a ship-of-war, like that of a foreign sovereign 
uravelling in the dominions of a friendly power, and of ambas- 
sadors of all classes, shows the principle of immunity, by rea- 
son of a quasi or fictitious extra-territoriality, to be familiar to 
the law. But put it on the ground of comity, it is plainly juris 
gentium. To show how sacred the duties of humanity have 
been considered in England, even as between enemies, Sir 
William Scott rejected with indignation a claim of capture by 
persons going on board in distress, allowing freight expenses 
and demurrage to the ship (1 Rob., 243—the Yonge Jacobi vs. 
Bannerman.) Further, the distinction is plain between calling 
on the foreigner for help, though even that is not often refused 
in case of distress, and demanding of him only a temporary 
asylum. In the former case we ask him to aid in executing 
our municipal law in his territory; in the latter, we only ask 
to be exempted from his municipal law in our territory. 
Beyond all question, a ship on the high seas, beyond a ma- 
rine league from shore, is part of the territory of the nation to 
which she belongs. Why should her being blown, &c., within 
a marine league, by tempests, &c., make a difference? We 
affirm that to shut up her ports absolutely to vessels in distress, 
would be less hostile than to admit them on such conditions. 
Hospitio prokibemur arene@ in either case, and the relation is 
one of covert hostility. Suppose the case of a British trans- 
port or cartel filled with impressed seamen driven into our 
ports, or a convict ship into those of France. 
I have the honor, &c., 


H. S. LEGARE. 
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ACCOUNTS AND ACCOUNTING OFFICERS. 


By the 25th section of the act of Congress passed 26th August, 1842, no allow- 
ance can be made for any commission or inquiry, except military or naval, 
until special appropriations are made by Congress for the purpose. 


OFFICE OF THE ATTORNEY GENERAL, 
October 25, 1842. 

Siz: Your letter of yesterday, which I have had the honor 
to receive, presents the following case: 

<The 25th section of the act of Congress passed 26th August, 
1842, provides that no accounting or disbursing officer of the 
government shall allow or pay any account or charge what- 
ever growing out of or any way connected with any commis- 
sion or inquiry, except courts-martial or courts of inquiry in 
the military or naval service of the United States, until special 
appropriations shall have been made by law, to pay such 
amount and charge. An act of Congress for the relief of 
David M. Hughes, Charles Shipman, and John Henderson, 
was passed on the 9th August, 1842, directing the Secretary of 
the ‘Treasury to make an inquiry into, and cause an estimate to 
be made of, certain damages incurred by them from a party of 
emigrating Creek Indians. It is believed by the department 
that some capable person should be selected, with instructions 
to proceed to the place where the trespass is alleged to have 
been committed, for the purpose of making a full and satisfac- 
tory investigation of the matter, with a view to a final decision 
upon it by the proper authority. Your opinion is therefore re- 
spectfully requested, whether this case can be considered as 
embraced in the provision of the 25th section of the act of 
Congress first above mentioned; or whether, in the event of 
an agent being employed, the expenses incurred can be prop- 
erly allowed by the accounting officers of the government.”’ 

I think it impossible to put any construction upon the act of 
26th August last, which shall authorize the executive depart- 
ments to pay for any inquiry whatever, without a previous ap- 
propriation for that purpose by the legislature. The words of 
the law are too comprehensive to admit of any exception, and 
too express to warrant any relaxation. 

The special act, read with the general statute, requires of 
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the department that it should institute the inquiry ordered by 
it, under the pledge contained in the other, that Congress will 
make a fair compensation to the agents whom it may be neces- 
sary to employ. This may produce some inconvenience in 
practice, but 1 see no remedy for it under the law as it stands. 
I have the honor to be, sir, your obedient servant, 
H. 8. LEGARE. 
Hon. WaLTeR Forwarp, 
Secretary of the Treasury. 


PATENTS FOR RESERVATIONS TO CHOCTAW CHILDREN. 


The patents heretofore issued to the parents of Choctaw children, for such chil- 
dren, must stand for what they shall be found by the judiciary to be worth; 
but patents for reservations to Indian children, under the 14th article, hereafter 
to be issued, should be made to the children, and not to their parents; care 
being taken that they show, on their face, that they are issued to the children 
independently of their father, in fulfilment of the 14th article of the treaty of 
Dancing Rabbit creek. 


OFFICE oF THE ATTORNEY GENERAL, 
November 2, 1842. 

Sir: During your absence I received, from the Office of In- 
dian Affairs, a letter requesting my official opinion upon the 
following statement: ‘‘By the 14th article of the treaty of 
Dancing Rabbit creek, with the Choctaws, made in September, 
1830, each Choctaw head of a family being desirous to remain 
and become a citizen of the United States shall be permitted to 
do so by signifying his intention to the agent within six months 
from the ratification of this treaty, and he or she shall there- 
upon be entitled to a reservation of one section of 640 acres 
of Jand, to be bounded by sectional lines of survey; in like 
manner, shall be entitled to one-half that quantity for each 
unmarried child, which is living with him, over ten years of 
age; and a quarter section to such child as may be under the 
age of ten years, to adjoin the location of the parent. These 
words were construed by Mr. Secretary Cass to give to the 
parent the title to the halves and quarters of a section stipu- 
lated for in right of the children. This construction has been 
the uniform one of the department in executing the treaty, 
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and patents have issued accordingly; of the correctness of 
which, no doubt has been entertained heretofore. ‘The regis- 
ter of those that applied to the agent, under this article, con- 
tained the names of the heads of families only, which would 
seem to show that the children were not entitled, in the opin- 
ion of the Indians themselves, who furnished the materials for 
the register. That report set forth A B, (the head of the fami- 
ly,) three children over ten years of age, two under ten years, - 
&c.’? The Commissioner then proceeds to call my attention 
to the 3d section of the act of 23d August, 1842, which con- 
tains a provision inconsistent with the interpretation hitherto 
adopted, and acted on by that department. 

The legislature has, under our government, no constitutional 
power to settle the rights arising under treaties, except in cases 
purely political. But in every question which involves a con- 
troversy about meum and tuum, the treaty (unless merely ex- 
ecutory, and calling for future legislation) is itself the supreme 
law, and must be construed by the judicial department when 
a case shall arise between individuals. Therefore the act of 
1842, if it be inconsistent, and so far as it may be inconsistent 
with the 14th article of the treaty of 1830, will, whenever a 
case shall be made for the courts, be declared by them to be 
null and void. Ifthe right construction of that article be that 
the children are to take only by inheritance, and not by pur- 
chase—that Is, as privies of their parents, and not in their own 
right—the patent ordered by that act to be issued to the chil- 
dren will be decreed by courts of equity to be held in trust for 
the right heirs or representatives of the father, and to be as- 
signed accordingly. This, however, the legislature has a 
right todo. It can prescribe to the Executive how a mere ad- 
mninistrative act shall be performed. It may, in its discretion, 
ordain that a patent conveying land to A, B, and C, or to A and 
his children, shall be made out in the name of A alone. What 
right, as between individuals, shall vest under such a convey- 
ance, it has, as 1 have said, no power to determine in a case 
where mere private rights have been the subject of treaty. 
But remedy, mode, and formula, especially in a matter of ad- 
ministration, are, I conceive, within its province, and its will 
in these respects is binding on the Executive, from and after 
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the declaration of it. Accordingly, had the act of 1842 been 
nearly contemporaneous with the treaty, I should have had no 
ditliculty in advising the strictest compliance on the part of the 
Executive with its precepts. The patents must, in that case, 
have been made out to the children originally. And in all 
cases hereafter to be disposed of, I am still of opinion that they 
inust issue in this form, the rights of the parties under them 
being left for the courts to decide on. ‘The difficulty is, how 
to reconcile this plain legislative construction with that hitherto 
(as T am assured by the head of the Indian department) adopted 
by the Executive. And it is impossible to reconcile them. 
With my views of this subject, it is not necessary that I should 
say which is, in my judgment, the better construction—that of 
the Executive, or that of the legislative department. I would 
barely observe that the words are so extremely doubtful as to 
be susceptible of either, Had the act of 23d August last, 
therefore, never been passed, and you had propounded the same 
question to me, I] should certainly have advised you to adhere 
to Mr. Secretary Cass’s interpretation. Besides the considera. 
tion due to his peculiar experience in Indian affairs, it would 
have been enough for me that he had established a rule in a 
doubtful matter, and that many titles had been conveyed on the 
strength of it. It is in such cases, especially, that the maxim 
of the law applies: minimi mutanda sunt que certam tnter- 
pretatwonem semel habuere. 

If the question now is, Shall all that has been done on the 
strength of that construction be undone, in conformity with the 
legislative rule of the 23d August last ?—I answer, that it can- 
not be undone by the executive department. ‘That department 
is functus officio in the premises. The patents it has hitherto 
issued must stand. They will pass for what they are worth, 
and the judicial tribunals only are competent to say what that 
is. To give to a legislative act a retrospective operation would 
be to violate the constitution. But for the future, I am of opin- 
ion that the patents ought to issue conformably to the act of 
23d August; care being taken, however, to show on the face 
of them that they are issued to the children mdependent of 
their father, in conformity with the act, and to fulfil the 14th 
article of the treaty. This ought to be done, to the end that no 
future assignee may be able to protect himself against a judicial 
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construction, confirmatory of that of Mr. Secretary Cass, (should 
such a one be made,) by the plea of bona fide purchase for 
valuable consideration. Such a deed would be a fulfilment 
of the will of the legislature in the mere formal conveyance of 
the title of the government in the lands in question, without 
prejudicing the rights of individuals under it, which the legis- 
lature has no constitutional authority, and therefore, it must 
be presumed, no intention to do. 
I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 
Hon. Joun C. SPENCER, 


Secretary of War. 


TRANSFERS OF APPROPRIATIONS. 


The President has power, under the act of 2d July, 1836, to direct appropriations 
for one fortification to be transferred to another; the provision therefor being 
construed to be perpetual. 


OFFICE OF THE ATTORNEY GENERAL, 
November 3, 1842. 


Sir: I have the honor to acknowledge the receipt of your 
favor of the 2d instant, requesting my opinion whether $4,000, 
part of an appropriation for Fort Moultrie, may be transferred 
to Fort Johnson. I am of opinion, on the whole, and with 
some hesitation, that the President has the power to make the 
transfer in question. ‘The act of 3d March, 1809, is a general 
enabling statute. The President and Secretary might make 
transfers of portions of appropriations subject to one restriction 
only—that they must have been made within a particular de- 
partment of the service; e. o., war or navy. ; 

The act of 3d March, 1817, restricted this discretion even 
within the War Department, so far that money appropriated 
to fortifications, &c., could not be transferred to any other ob- 
ject of expenditure within that department—that is, as I con- 
strue it, to objects of any other class. Then came the act of 
1820, which, though affirmative, ends with a repealing clause, 
and alters very materially the previous state of the law on this 
subject. This act enumerates all the branches of expenditure 
in the War and Navy departments, from which transfers might 
be made to other branches. This provision carries still further 
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the policy of the act of 1817 in regard to fortifications, &c. It 
protects all other branches of expenditure (except those enu- 
merated) fron the discretionary power vested in the President 
by the act of ]S09; and no transfers could, from that time, be 
made from any of those branches to any others not enumerated. 
It did not, of course, restrain the President’s discretion within 
the same branch of expenditure. But this supposes the appro- 
priation to be made in general terms for particular branches, 
without designating any particular objects within those branch- 
es. Should Congress, however, appropriate money to a par- 
ticular fortification expressly, my opinion is, that it was under 
the act of 1817 a distinct object of appropriation, and that the 
President could not under the law, as it stood before the act of 
1836, exercise the discretion allowed by the act of 1809. 

But by the 2d section of the act of 2d July, 1836, the Presi- 
dent is again authorized to make transfers from one head of 
appropnations for fortifications to another for a like object, 
under the restrictions (in all other respects) of the act of 1820. 
This contemplates the case of specific appropriations for par- 
ticular fortifications, and obviates the difficulty just stated. 
Clearly this gives the authority needed in the present case. 
But the act of 1836 is an appropriation act, and the natural 
and usual construction is, that its provisions are only for the 
year. This, however, is only a prima facie inference; it may 
be repelled, and is constantly repelled, by expressions imply- 
ing in general a permanent enactment. I think, upon the 
whole, the provision was in this case intended to be perpetual: 
lst. From the word “‘ whenever,’’ which is too large for a sin- 
gle year. 2d. Because there is a reference in it to a general 
law, that of 1820, with which it must therefore be read. 3d. 
Because the act of 1842 expressly withholds this discretion 
from the President, so far as the navy is concerned; and it is a 
very strong negative pregnant, and an exception que probat 
regulam. In matters of so much nicety, statutes %% part ma- 
teria must be used to explain each other, and the lawgiver be 
made his own interpreter. 

I have the honor to be, sir, your obedient servant, 


H. 8S. LEGARE. 
Hon. Joun C. Srencer, 


Secretary of War. 
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DUTY OF THIRD AUDITOR RESPECTING THE CLAIM OF C. F. 
SIBBALD. 


The Third Auditor is to ascertain the actual damages sustained by the claimant, 

but nothing like exemplary or vindictive retribution is admissible. 

The damages must be such as the claimant would be entitled to recover upon the 
principles of law as applicable to other cases. 

By those principles no damages can be allowed but such as directly flow, in the 
natural and ordinary course of things, from the trespass or omission; distant 
and accidental consequences, however they may aggravate the claimant’s loss, 
are to be laid out of the question. 

Neither can vague surmises and calculations of the fruits of projected enterprises 
be taken into the account; the damages must have been directly caused, not 
merely occasioned, by the interference of the agent of the United States. 

Whatever agents may have done beyond their instructions, they did in their 
own wrong, and the government is not responsible. 


OFFICE OF THE ATTORNEY GENERAL, 
November 12, 1842. 


Sir: The Third Auditor is charged with an examination 
into the facts which constitute the grounds of Mr. Sibbald’s 
claim, under the direction of the Attorney General, in regard 
to their legal consequences. The general rules that are to 
govern him are to be found in the act itself, interpreted accord- 
ing to the principles of the law in other cases. They are as 
follows: 1. The Auditor is to ascertain the actual damages. 
Therefore, nothing like exemplary or vindictive retribution 1s 
admissible; what the legislature means is indemnity, and no 
more. 2. The damages must be such as the claimant would 
be entitled to recover upon the principles of law as applicable 
to other cases. By those principles no damages can be allowed 
but such as directly flow, in the natural and ordinary course of 
things, from the trespass or omission. Distant and accidental 
consequences, however they may aggravate the claimant’s 
loss, are to be laid out of the question. Thus, no allowance 
whatever can be made under the description of actual dam- 
ages for a consequential loss of credit, and all the alleged ef- 
fects of such loss. No evidence on this head need be taken. 
Neither can vague surmises and calculations of the fruits of 
projected enterprises be taken into the account—as how much 
the claimant might have made if his mills had been worked as 
usual, by collateral speculations in commerce, and so forth. 
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If it be proved, that the interference of a government agent 
directly and necessarily stopped the working of-the mills, or 
produced their destruction, the measure of damages must be 
the ascertained or ptobable net proceeds of the mill for. the 
time during which it was sq: prevented from working,.or the 
true value of the mill, not the pricaof its construction. So of 
the centract for live-eak tifmber—what was it worth? 3. The 
damages must not qnly have been directly cauged, not merely 
occasioned, by ‘the, interference .of any agent of the United 
States, but he-must have acted under their authority. What: 
ever the agents did beyond. their, instructions, clearly they did 
in their own wréng, and the government. is not: responsible. 
4. In yase, after looking into-all the facte, with the law appli- 
cable to them, any sum’ shall ‘bé found due, the Secretary of 
the Treasury shall pay it. Therefore, nething is ii to 
be due, and the whole case is open: on its merits. 

In general the great and difficult points in such a stlasien 
are: Ist, was the damage featly caused, in legal contemplation, 
by the act of the party interfering? 2d, if-so caused, how far 
is he liable for the: sonsequerices that have ensued, and all 
the consequences? -Under the first head, it is far from being 

true that one is liable for, atl damages; for there is damnum 
ahbeque tnjurja. Forexample- I suppose the agent to have done 
no more than’ threaten to. sue ont an injunction against Mr. 
Sibbald, or to bring an action; .and that Mr. Sibbald, therefore, 
desisted from: working his mills: it is quite clear the govern- 
ment would. not be responsible, for no individual is liable to 
an action in such a case, ‘Fo thredten to bring an action, or 
sue out an injunction, is not itself actionable, for the plain rea- 
son that mo action fies (without proof of malice) for actually 
instituting such a proceeding. . But malice is here out of the 
question. Therefore the Additor is requested to state particu- 
larly, after looking. into -the. evidence, how the alleged damage 
was done by the agent. Did he-oust-the claimant? ‘Did he 
hold him in personal- fear of fife pr limb? or did he merely 
threaten suit and legal-corsequences, &c.? Then as to the con 
sequences, npt only are all distant: consequential damages to- 
be refused, byt it must be shown that even:'to. the extent of his- 
actual damage the claimant.was not to blame for any omission. 


VoL. 1v—8 
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> Ht 
in himself or his agents, orthat no pecuiiar defect in his prop- 
erty caused it to suffer. No one, for instance xis allowed to say, 
You threaten a lawsuit, and so I will do ROMINE and oo 
you pay for my loss of labor, &c. ©. ee 

. T have, with a view to lay down these rules for the paver: 
ment of. the Auditor, looked only in a very general manner 
into the facts of the case,. Ihave been principally gnided by 
the report (apparently a‘very exact and judicious ane) made at 
the call of Congress, by the Solicitor of the ‘Treasury (Mr. 
Gilpin) and the First and Second Comptrollers. The Third 
Auditor, however, is bound, under the -late act, to take up 
the inquiry de novo, and examine, with the impartiality .of an 
arbiter, all the evidence, whith, consistently with the principles 
of the law: in other cases, can be admitted on the several heads 
of complaint, where these heads of complaint. are themselves 
well grounded in law.’ The points to which ne attention is 
particularly called are these four: : 

Was there any, and what, mischief done? . 

By what agent, acting tinder: suthoiity? 

How was it done?. 

What were its effects? 

To judge from the report just seplioned. Mr: Sibbald’s com- 
plaints of interference have’ reference to two distinct objects: 
Ist. The contract for live-oak with tte Navy Department and 
with Mr. Grice. It-should seem that this live-oak all grew on 
the tract of 4,000 acres at Turnbull’s swamp,.and that between 
this tract and its wood and the mill-tract at Trout creek there 


Was no sort of connexion, or at least-a very slight one. Was. 


it so? With regard to these contracts, the Third .Auditot will 
examine into the obligations of the parties urtder them—how 
far. they were performed; if not performed at all, then what 
prevented the perfermance; and whether, if the government 
agent interfered, the obstacles presented to: the performance 
were quite insuperable. . Was there any: negligentcey gross or 
slight, or any omissioh, on the part’of Mr. Sibbald .or-his 
agents, in resisting or repairimg the harm done?> If, in -conse- 
quence of that interference, Mt. Grice could not comply avith 
his obligations, then what was Mr. Sibbald’ s Ioss by the noh- 
performance? Did he incur any penalty, « or pay any damages? 


ih .--ea ee ee ee) ee ee ee ee 
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if he sustained no positive tess, then of what gain, reasonably 
to be expected and immediately to accrue from the performance 
of the contract, was. he deprived? His possible damage under 
this head wilt; no doubt, consist in what he might. have gained 
by the sale of his live-oak at the.stipulated price. But as his 
complaiat is’ that he: was not allowed to cut timber at: that 
time, hisdand is,-of course, as valuable as it ever was, in this 
respeet; and the value .of the timber Jeft-standimg, and what- 
ever expenses he: would bave.been at in the fulfilment of his 
contract, must ‘be -deducted. . His.damage (were there any) 
may have, keen merely nominal. 2d. The-sevcond head is the 
damage done to Mr.. Sibbald’s establishment on the 10,000 
acres, or mill'tract, at “Trout creek. . These ennsist Sromine 
to his own ‘showing, of-thie following’ = 

1. Damage for the destruction of his mis. . 

2. For stopping the operations, use, and profits of the same. 

3. Stopping the use and profits of Wood worth’s patent 
planing-machines at said mills.’ 

4. Damage for breaking up.and stopping his store business. 

5. Damages and -loss'‘sufféred in the i injury of his commercial 
credit for several years, .', . 

To these two heads must be added some charges of anaes. 
resulting, as it seems, from all: the proceedings of the govern- 
nent agents ‘taken- together, and not, so far as I have discover- 
ed, referred with precision to aby particular causg—as the break- 
ing up of his .tradé with Havens, and his business in ship- 
building, ~* > :- 

The questions. of fact for the Audit to examine are: 

1. Did the mills saffér by thé interference, and what inter- 
ference, of. government, by its ‘authorized agent? What was 
Aiken instructed to.dd-in-the prémises? - What did he actually 
do? How, and fo. what’ extent, did his doings lead .to the al- 
leged destruction of Mr. Sas Property me the Toss of its 
use ? we “s 

2. What was the value in money the damages, if any saben 
were? Buton this head the Anditor, as J heve said, is not to 
admit any ‘evidence te show. thas,. in consequence of any ine 
terference with the premises in question, Mr. Sibbald’® credit 
was hurt, and, in:consequence-of that, his fortune ruined, ’ 
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. 8. As to the patent for planing boards,-it should. sepm frona 
the report that no attempt was éver made to carry it. into effect. 
Was this so? If yea, then what prevented the tse of it? Did 
any agent of the government forbid it?, If it was only.in con- 
sequence of the straitened circumstances of My. Sibbald; no 
evidence is admissible in relation to it; for that would wot make 


a case of actual damages which can be taken inte the account, 


agreeably to the principles of law in other cases. 2. + 

These directions will,.1 trust, be ‘sifficient ‘to guide the 
Third Auditor ix his inquiry into the facts ef the case. .Should 
he need any more particujar instructions as the poants succes- 
sively present, themselves, -he will,.of coutse, have-no scruple 
to draw my attention immediately to them. I shath.reserve the 
expression of a definitive opinion. oe be whole case- for us 
coming in of his report on the facts. ' 


_ 2 ee: on) LEGARE, 
To the Turrp Avpiror. ae ace, 3 
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CHEROKEE RESERVATIONS UNDER TREATY OF 1817. 


The treaty gave to the heads of Cherokee families an election to go, or stay and 
become citizens; and, until their eléction te stay, the redervations do not vest 
in them or their children. Sb. aS fen 

No compensation aught to be made for ferries held by the tribe beyond the time 
allowed for their residence; and the same rale applies t to one held as fran— 
chises by individual Indians, sete Kor 


ry ‘=, : af 
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OrricE oF THE Areenns GENERAL, 
Bas oo Ts _- November 21,1842. 


4 


, Sir: The duceliohs of fact which I ‘peoposed in- relation to. 
the Cherokee treaty—answers to which: were indispensable. to 
my giving an opinion with the requisite, precision-—have brought 
me an explanation from one of .the commissioners, (General. 
Eaton,) but by.no’ theans so: detailed or so-exact as 1 could- 
have desired it to be. _ What J have to say, therefore, is neces- 
sarily hypothetica}, and mey, aa a meet the a difft- 
culties felt by the commissianers. - 

With regard to the interest of the ahilivew. am the reserva; 
tions, treaty of 1817, art. 8,) I am .of opinion that an,election 
to go or stay was given to the heads of families, dnd that, untid- 
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such election was made, no titlé whatever vested either in them 
or their children. . If this: election was -prevented from being 
made ty undue interference, :there may possibly be a ground 
of complaint ‘against those who prevented it, and a demand of 
suitable repgratidn from: them; but I do not see, as at present 
advised; that the United States are any wise ‘responsible, under 
the treaty, for want of judgment in the father, or any efforts used 
by the Statds to induce him to waive his privilege under the 
treaty.” That instrament commits ‘absolutely to his decision 
the residence; and consequently all the incidental nights, of his 
offspring.’ ‘With the motives: that determined his election, the 
United States have. Hoshing: to Mo: Phe election itself is the 
easus faders. . 

As to the ferries, (treaty 1835, « ert. 9,y there j 1s, as it seems to 
me, a distinction if -theory betweeir ferries vested in the tribe, 
as such, and: ferries vésted: by the tribé in- individuals. For 
cases of this fatter sort, see Indian Tieaties, pp. 266 and 289. 
These ferries were burdens jniposed by previous ‘treaties-on the 
Iudiaa tribes, wherever the general government stipulated for 
aright of way. 1 should think,.on strict principles, that no 

compensation. ought td be made for those kept up by the tribe, 
as such; in cofnpliance’with those treaties. ‘They were an in- 
cident of political supremacy jura regalia, and passed with the 
country itself to the United States, the rights to keep them bp- 
ing merged-in the-genefal sovereignty, State or federal. When 
they were granted by the tribe to .individuals, the ease is a 
different one; and these, I think, were the ferries ee ener an 
indemnity was meant to be gtanted. 

Then comes the question, What indemnity? The treaty 
says they shall be appraised ‘according to.annual income, but 
it does not say for ‘haw:long u.time. -,For the fact, the case is 
clear enough. The measure of the indemnity thust be the 
net annual income up te the-last moment allowed by the treaty 
for the residence of the tribe on the ceded lands. But is it 
to be construed as embracing’ indemnity for the future? 

There is nothing iri the words of the treaty to guide us here; | 
and if we depart from thém; the uncertainty of the principles 
in this part of tae law is just as perplexing as the want of 
clearness in the words of the-treaty:. 


ae ¢ 
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_ If any indemnity is to be allowed: for the fyture, where are 
we to stop? For how many years were ferries granted by the 


Indians? This would be settled, under our laws, by the char-_ 


ters under which the right was held. Is there. any usage 
that may he applicable to the-case among the Indians? - This 
is a question of fact, not of law, The words, f-they impors 
anything future, import a perpetuity; and on shat-suppesition, 
turning the net income into a perpetual: anmuity js, no doubt, 
a fair rule. But I should have thought (had not-the fermer 
commissioner allowed 10 per cent. ) the analogy of the national 
debt, or 6 per. cent., would: be a. reasonable rate of interest, 
But was the Indian possession in. legal contemplation a per- 
petuity? For if it was not, how could a right incident to it be 
perpetual? Mr. Wirtthonght it was;.many other. tearned men 
are of the same opinion; but I find ‘much difficulty in assening 
to that view, and the result of the cases is doubtful. In the 
very last, the Indians” possession is treated as having always 
been temporary. (Martin vs. Waddel, 16 Peters, 40Y.) . 
- Jn a matter of so much doubt, the treaty réquires us to de~ 
cide in favor of the Indians; good faith, and. humanity concur 
to give them the benefit of these difficulties. My opinion on 
the whole is, Ist, that, no compensation ‘ought, on strict prin- 
ciple, to be made for ferries, held by the-tribe as such, beyond 
the time allowed for their residence; 2d, that the same rule 
ought, in strict law, to apply to. ferries the Yight to: which has 
become a franchise in individual: Indians. Byt as the case 
is very doubtful, the construction, according’to the treaty rule, 
must be the other way’, (especially in the latter class of casés,) 
if any usage, practice, or sttong current of opine = en 
eral understanding, give countenance to: it. : 

I have the’ honor to dis sity your obedient servant, + - 


LPs ne #LS. LEGAREL - 


Hon. Thue Guseaveha * : . ee Se 
Secretary of Ware 6. we we 
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‘LIARILITY OF SURETIES OF A PURSER. — 


The sureties of, a .purser owing a balance exceeding ene thousand dollars, and 
ordered to sea or other service, are not thereby discharged; but, for abundant 
caution, their consent should be previously obtained. (United States vs. Glas 
= 9 Wheaton, 736. ) 


Orrice OF THE ATrToRNEY Gate ai. 
| . November 22, 1842. . 


Sir: In one to your inquiry in referetice to the securities 
of a purser, I am of opinion that they would not be discharged 
by his being ordered to'sea. (United States vs. Kirkpatrick, 
9 Wheaton,.736,) -Bat as thecase is nat, perhaps, free from 
all difficulty, and the regulations of the department ought in 
general to be adhered to, it may be worthy of your considera- 
tion whether the consent of the sureties should not be obtained 
ex abundanté caytela., 

I have the henor to be, s sir, your obedient servant, 

H. S. LEGARE. 

Hon. A. P. Unslea. 


Secretary of the Navy. 





JURISDICTION OF’ pisrricT COURT OF IOWA OVER FORT AT- 
. . KINSON. 


The district court of lowa has jurisdiction over Fort Atkinson, in the Indian 
country; ‘and it will require a very clear case to justify the military authorities 
in resisung the mandate ofthe judiciary. 


- Orrice OF THE ATTORNEY GENERAL, 7 
November 23, 1842. 


Str: In the matter of the ateas corpus issued by the dis- 
uict court of Iowa, I doubt extremely my: authority to give 
any opinion., The question: is properly a judicial one, and is 
before a competent tribunal, with whose judgment it is not 
my «ficial province to interfere. I will only add, however, 
that it must be a very clear case, jndeed, in which [ would 
advise the Executive, and especially the military. power, to 
resist or neglect a mandate of the judiciary; above all, where 
that mandate was the writ of habeas corpus. Now, I strongly 
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incline to the opinion that the district court has jutisdiction i in 
the principal case. 
. T have the Honor to be, sir, your shedient servauit, : 
H. 8. LEGARE. 
Hon. Joun C. Seeeere. ee c 


Secretary of War. ee 


RESCISSION OF LAND Perey 


The proper mode of proceeding to vacate an erroneous laud patent is by bill in 
equity; the regularity of proceeding by seire facias in thie country is doubted. - 

In England, letters patent are of recotd:on the law side of the chancery court; 
wherefore there is a propriety there for a writ of scirs facias io vacate a patent, 

' that does not exist in the United States. (Cuse-of Jackson 9s. Lawton, 10 
Johnson, 23, contra.) 

A bill or information will lie in chancery to set aside a patent. that hag issued im- 
properly; and being the surest mede, it is recommended to the Land Office. 
(Seward’s Lessee vs. Hicks, ] Her. and McHenry, 24; Lord Proprietor vs. 
Jennings, ibid., 92; Bagnell vs. Brodesick, 13 Pet. 436.) 

A second patent for same land should not issue until the firgt paren shall have 
been judicially avoided. 


OFFICE OF THE ATTORNEY GENERAL, 
ys November 26, 1842. 

Sir: I have had the honor to receive your letter of the 22d 
instant, enclosing a communication from the Commissioner of 
the General Land Office, requesting my opinion-on thé follow-’ 
ing questions, arising in the case of the conflicting claims of 
Robert Johnson and Giles Carter: ‘1. Whetber the Land 
Office would be justified in issuing a patent on the pre-emp- 
tion entry of Robert Johnson, reciting therein .the issue: and 
delivery, by mistake, of the patent to Giles-Carter,‘¢which in- 
cludes a portion of thé land embraced by Johnson’s pre-emp- 
tion entry,) leaving. the question of title to be settled by thenr 
m their local courts upon the two ‘patents so issued; or, 2. 
Whether it will be necessary first, by scive factas or bill in 
‘chancery, to procure the vacation of the erromeous patent to 
Carter prior to issuing one to Johnson..’’ 

Notwithstanding the opinions of Mr. Wirt, logiens of At- 
-torneys General, 334 and 575,) I feel some.difficulty about the 
course recommended by him to be pursued by the Land Office 
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in a case of patents issued under such a mistake as that ip 
question. If the, patant has-not been delivered, I am not: dis- 
posed to deny that it may be withheld on the discovery of 


fraud ‘or error, ‘But where the act of issuing it is complete, 
and. the, patentee wil] not give it up to’ be cancelled, it is, in: 


my opinion, a good title at law until judicially avoided. Then 
the question is, How is that to be done? . Mr. Wirt lays it 


down that it may be effected either by a sctre facias or by bil . 


in equity. This is the uniform language of American lawyers, 
and on a former oceasion I’signified my assent.to it. (See the 
well considered:easa of. Jackson vs. Lawton, 10 Johns., 23.) 
On a more mature consideration of the subject; I am led to 
entertain some doubts, hotwithstanding these. weighty dicta, 
whether sctre facias, even im equity,:is precisely regular in this 
country. . The reason why it lies in chancery in England. is; 
that letters patent are of record on the law side of that caurt. 
In a leading case on this, point, (The King vs. Butler, 3 Lev., 
223,) this is expressly ruled;.and it is added,.that where the 
matter is forfeiture of a patent, or other thing, in another court, 
there must be an office: found in that other court: before the 
scire facias. (See also the argument for the Crown in The 
King vs. Vernon, 1 Vern., 281, and ‘the sei of the Judges, 
387.) | a ae 

I know no case in which this rule has bash scarcely denied 
to be law in this country, though there are, as I have said, many 
dicta that appear inferentially inconsistent with it; though, even 
in the case in 10. Johns., the opinion of the court seems to be 
thatthe sct. fa. must be brought in chancery, evidently found- 
ing ‘itself upon -the ‘English authorities, yet averlooking the 
distinction between the two sides of the chancellor’s court. 
(1 Mad. Ch., p. 4.) It is ceptain, however; that a bill -or in- 
formation will lie in- charicery to set aside a patent that has 
issued improperly; and this, as being the surest course, I rec- 
ommend to the Land Office. (Seward’s Lessee‘ vs. Hicks, 1 
Har. and McHenry, 24;. Lord Proprietor vs, Jennings, id. , 92; 
Bagnell vs. Broderick, 13 Pet., 436; and the case above cited.) 

A bill:may be filed. in the name of the United States, or even 
of the party concerned ; and the suit -be conducted either by the 
district attorney or the-solicitor of the pre-emptioner, to set aside 
the patent, or hold the patenteg as a trustee, on the ground that, 
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under the pre-emption acts, an equitable title’had previously 
vésted in the latter pre-emptioner; and that,-according to the 
course of the Land Office, the issuing a piterit to another was 
an unauthorized act, procured to be done by surprise: Such a 
suit, as between individuals, supposes the equity to be all on 
the side of the complainants. Should, therefore, she legal ttle 
conveyed by the patent be supported by an equity, (¢.g., pur- 
chase without notice for valuable consideration,) the suit might 
possibly fail. This must be looked into by those who shall 
‘be called on to institute the suit. The case of Seward’s Lessee 
vs. Hicks, however, is.authority for proceeding. even against 
a vendee in such a case; and, on general principles, a distinc- 
tion is to be taken between a grant of the sovereign and a sale 
made by an individual. ‘The rule laid down by the Supreme 
Court (5 Cr., 234, Taylor-#s: Browne) is, that the locator of 
a warrant undertakes himself.to. find waste and unappropriated 
land; and his patent issues upon’ his own information to the 
government,-and at his own risk. He cannot be considered as 
a. purchaser for valuable consideration without notice. .This 
may be generalized :- (See the case of ‘I'he. King vs. Vernon, as 
to a grant obtained by surprise from the king.) On these pre- 
cedents and tha. general roles relating to grants ‘by the sover- 
eign, I think it the better opinion that such a patent ought to 
be set asidt, unless.it happened to: be supported by some very 
strong extraneous equity. “Mr. Wirt’s-opinion seems clear in 
the affirmative; and, in the ease of Bagnell vs. Broderick, the 
language of the court is very strong and cémprehensive. . 
I have the honor to be, sit, your obedient servant, - 


ee Ji. S.. oe 
Hon. W. Pouwinos Bm . 
_—" gt the Treanwy, 


' PAY OF SECRETARY OF ‘THE TREASURY AD INTERIM. 

The person appointed Secretary of the Treasury ¢d interim has b. claim upon 
the government for the usual, or, if there-be no usual, for & reasonable com- 
pensation for his services. im that capacity. Butan appropriation is necessary. 

OFFICE oF THE ATTORNEY GENERAL, 
- 7. November’26, 1842: 


‘Str: In the matter of Mr. Young’s claim, I am of samen 
that the Secretary of the Treasury ad interim, appointed by 
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Virtue of am express law, as.a-claim upon the government for 
the usualyor, if there be no usual, for a reasonable compen: 
sation for his services inthat.capacity; but I do not thik he 
can obtain it without an appropriation by Congress for the pure 
pose. The act of 1839 is imperative to that effect. . 
I have the honor-to be, sir, your obedient servant, 


- : Hi. S, LEGARE. 
Hon. W. (aneine: 


Secretary e' the Treasury. ; _ e 
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SALARIES OF OFPIOBRS-- WHEN "FHEY. COMMENCES mee : 


Public officers ‘arb entitled to the pay and emoluments ‘appertaining to their 
office only from the time they’ enter upon the performance of ‘their duties; but 
the performance -of- duties, or the condition requisite te the ‘legal sac fa 
perform them, is the equity. upon. which salaries are predicated. . 

The appropriations, for salaries, &c., by Congress, are in view of services ren» 
dered, ot a condition of competeney t ta render the services ancunibent on a 
ucular officers. ae 

The President can restore a siavented military officer, and can sailtee renk from’ 
_avd after his appointment; but he cannot cause an indjvidual : out-of service to 
be paid from the public treasury the same as if he -were ip its ‘Rothing short af 
an act of Congress.can have that virtue.’ - 

He may, to elevate an officer once out of: the service, nbminate him to.a partict- 
lar rank in it, of ‘the same dignity as he would gave held ‘had he net fallen 
out of it; and, to effect that result, may issue a. commission having relation 
back to a prior date; yet the pay of sach restored and promoted officer doea 
not attach to the post until the incambent énters upon its duties. 

A surgeon put out of the: service by:the exercise of executive power, and. sub- 
sequently restored to the rank,he would have had: by virtue of his. commis. 
sion, is not entitled to pay for the time he was out of the service, but only 
from the time of his restoration, ag if he had always been i in it. 


ilies OF THE ArroRNEy. Cea 
as / 1... November 29,:1842. 
Si: The ¢ case 2 of Seen Du a Barry. involves, collaterally, a 
principle of gteat importauce, owing to what seems to mea 
loose practice of some difficulty. ‘A priors,‘I should deny the 
nght of the Executive to. give any compensation for services 
previously performed, without some law expressly: or implicitly 
authorizing such compensation. -Much more open to‘objection 
would. be a case of ante-dated compensation without services 
performed; yet the argument.on behalf of what, i have under- 
stood, has been sometimes done in such cases, must go this 
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length, or it is illogical, and ‘geod for-hothing. ‘Suppose the 
President and -‘Senate to commission & -citizen to be governor 
of a Territory from the {st January, and that Territory were not 
constituted by law until the 1st September; c could the governor 
so appointed ‘claim compensation for the ititermediate eight 
months? ‘ Mr. Wirt has.answered this question ‘in the nega- 
tive, and | entirelyagree with him. Appointments of the ex- 
ecutive department have reference to the laws which they are 
made to fulfil, and should seem to be not valid, except so far as 
they conform to those laws; and such, in one respect, is the 
settled practice of the government. Officers are-now paid only 
from the day they enter-on the performance of ‘their duties. 
Commissions ante-dated I should construe as only an indirect 
or argumentative mode of conferring higher rank, and as bear- 
ing on. theit.face, or implying in their nature; the reasons by 
which such a deviation from the usual rales of promotion is 
exercised. For instance,. ani officer under atrest on groundless 
charges i is not promoted;. because promotion were a pardon; he 
is acquitted, and is norfiinated by relation back.: Everybody 
sees that this is no arbitrary advancement through partiality, but 
sheer justice and a faithful execution of the law. So, }f any 
law entitle an officer to promotion-at the end of ten years, and 
the Executive, having neglected;to give him his due for some 
time, afterwards ¢onfer it, telation back’seems catled Yor by the 
faw itself. . This is. Vinton’s case,. 2 Syum.299..° 

But in. the case before me, no law canbe. pleaded-as either 
authorizing the Executive to make, or giving the officer a right 
to ask. the promotion. He was clearly out of the service by 
a lawful and valid, however harsh, (and even it thay be unfair) 
exercise of.the executive power.. If he.fas been restored, it 
has not been by avoiding the act.dismissing him; for that could 
mot be done: . It was beyouid the. power of the Executive. All 
that.the President can do, in ‘such cases, is to repair day wrong 
done by a new-appointment. He thay restore and he may 
(unless prohibited by some special law) nominate the. injured 
officer to a rank equivalent to that which he would have 
reached, had no injustice been done him, in. the-usual ‘course 
of promotion. This is within his-constitutiqnal authority; but, 
in my opinion, he has no power. fo do more. Rank he can 
give from and after his appointment, for this is the effe¢t, what- 
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ever may be the forma of such a commission; but he has no 
constitutional .power: to order one out of service to be paid as 
if he hat always’ been in‘ it:- This would be to supersede a 
vahd act of his, predecessor or himself;.and this he cannot do. 
Nothing short of an appropriation by act of Congress can have 
that: virtue. I am -clear. that this-is the result af all sound 
reasoning on this subject. If the practice of the departments 
has been: different, tt is an abusive practice, and ought to be 
changed. But the argument in this case is,.as I understand 
it: We ask no pay retroSpectively; we only ask the rank which 
the President had a right Jo confer,.andhe pay from the time 
we were restored ‘angentered again. upen actual service. -Now, 
the rank he gave us in 1838 was that‘of a surgeon of twelve 
years’ standing, and such & sutgeon is entitled to a salary 
higher than that which has, been paid.us. ‘We. have .been 
treated as a syrgeon-of nly three years’ standing in 1838. 
To this extent,.1 think -the claim a good:one. If, instead ef 
tanking by years, surgeons had various denominations analor 
gous to captains, majors, &c., and a surgeon.of five years were 
called surgeon-captain, “and one of ten years surgeon major, 
there would clearly be na difficulty in the case. He would 
draw the pay.of the jank to which bis new commission had 
raised him; but that is just.the effect-of-the ante-dated com- 
mission in this case. The, President restores Surgeon Dg 
Barry in 1838 to the, service, with whatever rank he would 
have had by virtue of a commission dated th 1826, and never 
forfeited or suspended. ,. But the rank or station he would have 
held in that case would haye.been that of a surgeon of twelve 
years’, standing; antl such. surgeon, according to the act of 
1835, would be entitled to draw fourteen hundred dollars, by 
way of salary, until [84t, dnd from thas year, until five years 
more, sixteen hundred dollars: Therefore, refusing all. . pay 
whatever during the whole time.that Surgeon Du Barry was: 
out of service, he-must be .paid for the time he was-restored 
to it in fact, (not the date - his copumnission,) as. if ne had al- 
ways heen in it... 
I have the honor to be, sir, your cbedien servant, 
: ' H. S. LEGARE. 

Hon. A. Pp. Geacee. ‘ 

Secretary of ‘the Navy. 
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" COMPENSATION OF OFFICERS OF EXPLORING EXPEVLTION: 


The executive department has nq autherity to give. extra aay ta’ the officers 
of the United States exploring expedition. 2 
The acts of 18:35 and 1839 positively preclude extra payment to them unless a 
snecial appropriation therefor shall be mmde by Congress. + 
Mr. Butler’s opinion of the Sth October, ie adverted tos and im some ji a 
dissented from. ° - . ss oe 


bea ie OF THE Arronvey Caen 
November 29,.1842. 


Sim: On the state 2 of the case submitted by the Second Comp- 
troller atid Fourth Auditor, f am.ofoptnion that the Executive 
has no authority. fo give extra pay to the-officers of the ex- 
ploring expedition. If it-stood dn the act of 3d March, 1835, 
alone, there might be ‘some Ilttle room: for doubt whether that 
Statute, which evidently contemplates allowances to be made 
ifi the ordinary course of the service, pught to be construed a8 
depriving. the Executive of the: discretion it formerty exercised, 
in‘ all cases, in a case so‘ peeuliar as‘ that of the exploring ex- 
pedition, and’ one sanctioned by so’ much’ special legislation. 
Bat besides that, as hothing is said 6f extra pay in all-the acts 
relating ‘to this sudject, it might well be replied-to the sugges 
tion just made, that, after all, this expedition was’ a naval ser- 
vice, and the departmént had a perfect right to order any of its 
officers upon it. Hf this ‘be so; (as I certainly think it was,) then 
the ‘question is, how was the department authorized to make 
an exception of this ease to a riilé so precise, so imperative, 
“and so comprehensive as that contained in the ‘second section 
of the act of 3d March, 1835?. But whatever doit might have 
existed, had this question depended sélely on the ceristruction 
‘of the act of 1835, is removed by thé general law:of 1839. 
‘This law does not, indeed, akogether invalidate, -such agree- 
thents on the part of the Executive as that im the case before 
us; but it doeg positively. preclude the’making actual payment 
‘under them, without a special appropriation, ¢ to that effect. 

I have dealt with this matter-as ‘one of strict law. - I as- 
sume that the Secretary of the Navy had:a right to détach any 
officers uider his control, .on that expedition; and I draw my 


conclusion from chat assumption: and the express language of’ 


the acts, of which the object was to limit Executive discretion 
in the makii'g extraordinary allowances without the consent of 


q 
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Congress. But Iam bound to présume that this claim, if an 
equitable one, will be™ coreteres tby the tegislature with. the 
indulgence due to it: 
I have the hanor to*be, sir, your obedient servant, 
‘H. 8. LEGARE. 
Hon, A.'P. ise. — ee | 
Secretary of the Navy. 


P..S:.—Since writing the above opinion, my attention has 
been called to that of: my predecessor, Mr. Butler, of the 5th 
October, 1637." Mr. Butler’s view of the character of the ex- 
pedition may, at the ‘first glance, appear to come.in conflict 
with the position I have assumed; $. e., that notwithstanding 
its peculiarities in some respects, this was, inthe main, essén- 
tially a naval servicé.’ But, in, truath,.he only’ infers from the 
special legislation on the subject, that ig the execution of the 
acts the President was allowed -a- large discretion as-to the 
agents he should employ, and so that he might go out’ of the 
navy to find an assistant surpeon. It is nowise necessary to 
contest that proposition; for adofit it, and it does not follow | 
that the naval officers employed.:were, by the employment, 
divested of their official character and. responsibilities; neither 
dees it show that thé Executive employing naval officers, as 
such, was invested with authority to dispense with the acts of 
1635 and 1839 in regard to their‘cétapensation. ‘The object 
of these laws was to prevent abuse by extraordinary allowances 
to persons whose whole time was already supposed’ to be de- 
voted to fhe pablic service, and‘ whose services were supposed 
to be fully compensated by, their fixed salaries and allowances. ~ 
It is vain to say that’ extra’ official labor miay as well be -ré- 
warded in a salaried: officer ds in-any other agent. This may 
be so; but the legislamire: did not. thirik so, and we muSt not 
be wiser than the law. At any rate, however, this opinion of. 
Mr: Butler will recommend any claim that may be urged, on | 
the strength of ‘iit; to the indulgent cousideration of Congress; 
for, although Mr. Butler relies niainly on tlie general rulé of 
the service, which empowers the President .to appoint oced- 
sional assistant surgeons, who shall not belong to the navy, 
his language May have Keen interpreted more largely, as coun- 
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tenancing the idea that the whole expedition was peculiar in its 
character, ne confided to the diseretion.of the Executive. 
2 Oe. a ee 


f 





COMPENSATION OF OFFICERS OF EXPLORING. EXPEDITION ; 


On review of the subject of the preceding opinion,. the opinion itself is re- 


affirmed. There being no express appropriation to meet the claims of the 

officers detailed for the-exploring expedition for extra pay, and the same not 
being chargeable to the general fund for the support of the navy, the Execu- 
tive cannot legally order such payment to be made from the treasury. , 


The act ef 3d March, 1839, which is a perpetual law applying to all iaicnes 


of the public service, expressly forbids any person whose salary, pay, or 
emoluments is fixed by law, to recvrve any extra allowance or compensation 
_in.any form whutever for the performance . amy service, unless the same 
shall have been authorized by law. 
Whatever may have been the discretion an in. the ewecuube before, it was 
taken eway by that act.—(Cas¢ of Fillebrowne, 7 Peters.) "' 
The claimants, however, are respectfully referred to Congress. 
The opinion of Mr. Grundy, that wherever the President is authorized by law. is 
have any service performed, it is necessarily intended that he has.the right to 
order payment Herior out of the trenpery dissentéd to. : 
eee » me os Orrics oF THE ATTORNEY GENERAL, 
— .™. December 8,:1842. 
Sik I hve on the receipt of a bundle of papers relating to 
the claim for‘extra pay of the officers-of the exploring expedi- 
tion,. deliberately reconsidered the whole subject. Among 
these papers were three long, elaborate, and earnest arguments 


_of the counsel. of those gentlemen... It would have been very 


much more agreeable. td me to have..been favored with those 
papers at the same time that I was asked. for-my opinion; .and 
I.should be much indebted to the department, if -it would on 
future occasions have the gopdness, to transmit to this office 
-whatever it regards as important to the elucidation of the ques- 


tions submitted -to it, under the same cover with the questions 


themselves. As it is, I regret, for the sake.of the gallant gen- 
tlemen concerned, that my first impressions remain unchanged. 
here being no express appropriation to meet their claim for 
extra services as such, the Executive has no authority to order 


it-paid out of the treasury, unless it.can be proved to be by 


fair implication charged upon. the general fund voted for the 


awe 
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support of the navy; ard I do not think that itis so charged. 
‘Either: the service fot which extra compensation is demanded 
was naval service, properly so called, er k was'not. If it was 
not, how can-it be paid out of the find appropriated ‘only to 
the payment of naval serviee?. If it was, what authority has 


the Execntive, in thé face of the law of 18388, to allow any ex- 


traordinary. pay for it? But this is not all: Admit, for a- mo: 
ment, that: there was some fund, aut of which, according to 
the practice of the government, such an extraordinary comper- 
sation could be paid, if the Executive kad authority to order it 
paid; I am of opinion that: this department of the goverment 
has no such authority, sinee the passing of the act of ‘$839. 
The increasing the- salaries of emptoyés of-the government, 
by extra allowances, had’ long béen felt as an abuse. | The act. 
of 3d March, 183§, riaking. additional. appropriations for’ the 
Delaware breakwater; contained an express prohibition of it to 
some extent, and my predecessor, Mr. Butler, considered that 
clause a perpetual law: Fh consequence of: that interpretation ; 
the then Secrétary of ‘War issued a general regulation denying 
any extra allowances: forthe future iv his department; and I.’ 


respectfully invite‘your attention tq that tegulation, and tothe —- 
long list of extra services enumerated in it.: Among themis . 


one for. scientific services (in poittt here) to an offreér acting as 
a professor of chemistry at. West Point. This'regulation, not, 
withstanding it was bottomed en’an epinidn of the Attorney 
General, (since -averruled as ertonéeus by the Supreme Coutt,) 
was, af ‘he last tem, expressly declared to be binding upon all 


the officers gubject to: the. Wat Department. -~( United- States - 


vs. Eliasori,16 Pet.) Meanwhile the-act of 3d March,'1839, 
which is undowbtedly:a ‘perpetual ‘Iw’, ‘was passed; and’ that 
act applying indiscriminately t6‘sH brariches of the public sek- 


vice, expressly forbids (Sec. 3). any ferson’whose salary, pay, 


or emdluments is fixed by Idw,; to retelve any extra allowance 
or compénsation, in any form: “whétevers for the: performance.’ 
of, &c:, or any other serviée, uniess that i ana should 
have been authorized: By lasw. ai mae ae 

It is.clear, therefdre, thaf-whatéver miay fave been ‘the dis- , 
cretion of the Executive before, (see Fillebrowne’s casey 1 Pe- 
_ters,) this act took it away. - This T hold ‘to bg, the only fair 
Vou. 1v—9 
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and sensible construetion of. that statute; and, moreoyer, it Js 
in furtherance of its policy, and tends to, the utter. suppressidg 
of a great and admitted abuse. - 

There is no force: in, the argument, that this act was s passed 
in 1839; and the alleged agreement between. Mr. Secretary 
Panlding and tbe officers. of the expedition had been made in 


1838, some. months before. ‘hat was the very case of Kliason, 


cited above, aud yet a bare change of regulation was held, 
from the date of it, to deprive him of the compensation he was 
led to expect. But in the case of a law’ which supergedes.all 


- Fegutations aud instructions, and-of which a public function- 


ary js bound to take'natice at bis peril, it is too clear for doubt 
that the Secretary of the Navy, and. every ‘officer under his 
orders, were, from the moment it took effect, absolutely. bound 
by it;-and that al. previous atrangements (even if valid before) 
with the. department were 4pso facte, superseded... A regular 


salary i is surely as much. contract.as an irregular onde; and yet | 
“whoever doubted thal, salaries: ‘(with some exceptions pnder 


the constitution) may be rednced at the will pf the degislature? 
Therefore it is superfluptis: to inquire whether the department 
‘originally had authority or not to make such an agreéivent. 
From. the winter of 1838-'39 that authority wag ‘superseded ,. 


and it-is between 1239 and ae uae almost all these Services 


haye been rendere@ bo 
But had the Executiye any salty to aie such.a an agree- 
ment-even: in 18387 So far as the special appropriation was 


eqneerned, - ‘Mr. Butler had said, and said truly, that the Presi: : 


dent was invested with a very "large discretion. But that, 
appropriation is exhausted; and that‘and every-other special 
appropriation are, as I Rave said, aut of the question. here. 
The only point for ug-to examine is this;, Did the act authoriz- 


Jpg’ the exploring expedition give any authority, Xpress. OF, 


implied, to the executive departments, to charge upon the fund 
appropriated : for payment. of the usual servire of the nayy, and 


the, salaries of naval officers, an extraordinary allowance by - 


way of pay, or, in other ‘words, to increase theiz, salaries for 
three years? Before-I answer this questiqn ] must: premise 
that. the act of 1835. and ithe act of 1839, so strougly declaring 
the sense of the legislature against, the allowance by the Ex- 
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ecutive of extraordinary Salaries and compensation, evidetitly 
establishes, in ,the’ interpretation: of doubtful statutes, (if there 
were a doubt,) a-presumption against these, which is not to . 
be repelled by a slight and distant inference. he jmplication, 
in any act of: Cohgress by virtue of which the Executive. shal] 
be authorized to depart from the settled’and permanent policy 
of these laws, must be ‘inevitable and ‘overraling.- Now’ the 
2d section of the act of 1836 ‘authorizes the Presidént to send 
out a surveying aud exploring expedition, &c.,.and appropri- 
ates three hundred thousand dollars for. that purpase. Were 
this all, it might fairly be argued that he was-not limited. in the 
selection of persons, any more than of any other means and 
instruments to accomplish the end: in. view;,and so Mr: Butler 
advised the government ‘in, regard'te the appointment.of a2 sim 
geon, not according t6é the strict: rules of the service, like any 
other men of scienee.’ But. this is nof all. "The act specifies, . 
to a certain extent, the mpans as well as the end: it directs the 
President to employ a ‘sloop. of: war,’’ as such—+that is, a -ves- 
sel of a eertain rate in the Pay cemed equipped; ‘and: Apr 
pointed for Servicé. - - te 
Now the question is, was-the President at tibsity eaiy to 
neglect thiis precept of the statute? -Could he refuse to employ 
a sloop-of-war, and, havmg ‘exhausted unnecessarily. the whole 
fund in preparing other vessels,.bé justified for-what he had 
done ?*'Cértainly he could not. ‘But if he employed, as‘ he 
was authorized and bound to-employ,-a ‘sloop:of-war as such, ‘ 
the next question’ is, could the ‘officers..of that vesset, or any’ 
ordered to her, refuse the.service impdsed on- them by . Cons. 
gress? Clearly mot, any-more than. they eould refuse to serye 
on a disagreeable and dangerous station of any other kind. A 
court-martial has accordingly been held, without any objection. 
on this ground, upon the‘afficial-conduct of Mr: Wilkes and 
others during that expédition. And ‘here another question 
arises. Is it competent for-ttie head: of a-department, fo oéfet 
extraordinary compensation to induce officers t6-serve,on any 
post or im any duty created by law ?. A contract entered jnto 
with a public finétionary, to reward him for rendering am offi- 
cial service, is void: by the. general *policy of the law. Besides, 
in the face of such ‘an. express’ provision as that of the act: of 


~ 
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1635, (the act to regulate the pay of the navy, ) if this was a 


naval service, as-service on board. a sloop-of-war must be ex vi_ 


‘termini, that act, it seems to me, was. imperattve against any 
such allowance. Therefore, I-do not feel the foree of the ar- 
gument, that the gentlemen selected for this expedition were 
‘a induced only by the hope of higher pecuniary. compensation 
to discharge their duty te the country 9n such an expedition. 
¥ see nothing in the law.that gives the shadow of counténance 
‘to such.an idea; and-F should hold it as of very dangerous tend= 
,ency for the navy to put the. claim of the officers .in question 
ob any such ground. As to dangers and privations, their sta- 


tion is honorable, precisely -because .it supposes them to be at 


all'times ready to encounter these; and the Florida war, I ap- 
prehend, presented, more af both than all the explomng expe- 


ditions that have ever been’ ordered. by this government. Tf,. 


then, there.is any ground for the ‘claim, it is‘not for their serv= 
ing at-all on. the expedition, but for rendering scientific and 
othet extraordinary services. It is a sufficient answer to that 
claim:to say that the Executive has ito authority, to order com- 
,pensation for such, out of én oe aaa to. pay ordinary 
naval serviae. - - of 

. But I cannot admit the sienention advanced. on the alleged 
Gaon of my predecessor, Mr. Grundy, tliat whenever the: 
President is authorized-by law to have any service performed, 
it is necessarily intended that he shal have a right to: order 
payment out of the treasury, of, compensation for the service, 
and.that, whether there has been an approptiation for it.or not. 
In the case before us the proposition is still more Jiable to ob- 
jection; for it-comes to -this, that. whenever Congress imposes 
an additiona}, and especially, an extraordinary duty on a public 
officer, it is implied that on the performance of that duty he 


Shall receive an extraordinary compensation (withqut an. ex- | 


press appropriation to that effect) out-of the'treasury. .I say 
it eomes to that; because, if an adthority given by act of Con- 
gress ‘to the President, to emaploy a public officer in the manner 
referred to, draws after it such an in»plication, surely that im- 
plicatidn is stronger where Congress itself directly employs him. 
- Now it is every day’s practice to Hnpose extraordinary duties 
on ‘heads of departments, dnd ail their, subosdinates, without 
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any such consequences being imagined to flow front it:, This 
office, for example, as yoy are aware, was charged at the last 
session with several. different fanctioua, . every one of them 
extra-efficial, yetit certainly is not its opinion that it has any 
claim for the performance. of them upon the treasury, and still 
less that the Executive has any right to order,it paid. - 

To sum up: -Before the acts of 1835, 1839, -c., the Execu- 
tive did exercise a very large discretion in these matters, That 
discretion i is now, so far as salaried officers are, concerned, taken 
away. df there be'really a strong equitable claim to extraortl- 
nary allowances, tt must he addressed to the discretion and i in- 
dulgence of Congress. -I have been led to.this conclusion by, 
a view of the law which’ appears to"me unangwerable. I have 
stated the reasons somewhat at large, . because of the earnest- 
ness aud confidence Avith which the claim has been urged upon 
the department, But I,may be permitted :to’ @xpréss. a regret; 
at the difficulties.in which these galiant gentlemen Have been - 
very innocently inyolved; and a hope that they will not ap: | 
peal in vain to Congress, 6p a subject as to which the legis: 


lature, and not the Executive, i is competent, to exétcise a dis- - 


pehsing power. Above all, as I find myself under the necessity 
of expressing an opinion dissenting from thaf entertained: by“a ‘a 
late Secretary ef the Navy, and athers, for whom I entertain 
great personal respect, I am happy in the reflection | that, should - 
I be in error, Congress is now pune and ‘can fnmodiiely 


? C 


rectify it.. 
T have me honor ta be, sir; your obedient servant,: 
a: ) oo ee i. i: LEGARE.’ 
Hon, A P. Ursaur, ,, ica RS 
_ Secitny of the Nag. ee oR: peg 
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BW ARTWOUT'S INTEREST IN MARYLAND “AND NEW - ORI 


COAL GOMPANY. Sask 


Where tho. attorney of a simecholder? in the om and New York me and 
Casl Company had assigned all his interest therein to the gdvernment, some 
Ume previous to the delivery of a eertificate to arothef;, it isnot decided but 
that, hotwithstanding the defect#in the transaction, equity would protect the 
transfer made to the government, 
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A fal and confident opjation upon the question, whether the delivery of the 

CerHIente t is a nullity and Me pane authorized to give it up, ‘declined. 





a ee - OFFICE | OF ‘DHE Arrorne¥ Gavenk:, 


ae December 12, 1842." 


‘Srr: The statement of facts submitted ‘to: meé in the’ matter 
of Mr. Swartwout’s stock in the Maryland and New York Iron 
and .Coal Company, is not complete enough (if indeed, which 
doubt, it can be rendered so. by any other means than a 
thorough investigation m chancery) to enable me to form, with, 
_any confidence, an opinion as te the true nature and extent of 
the rights and interests of thé government in the - property in 
question. In the course of my inquiries, ho\wever, my atten- 
tion has been ¢alled to a’assigttment to the government, by 
Swurtwout’s attorney, of all the interest of the former in either 


the property or the stock of thé company , duly exectited some’ 


= time before the delivety of the certificate by Mr. Howell. - 


With a knowledge of this fact, coupled with. the other Cir- 
eumstances of. the case, I cannot yndertake to say, whatever 


may’ be the, legal detects of the transactions in question, that: 


equity would ‘not protect the transfer-hiade to the government. 


Therefore, as at ey idvised, I answer yaqur two inquiries: 


as follows: 1° °° : a i hee 

‘Ast. I cannot Seonbuiee, the ee deliverad by’ Howell 
@ mere nullity$ and for this, if for no other reason: 7 

. 2d. Lam not prepared to say that the Exeeutive i is authorized 
to give it up. oe eg ce 

Congress is ‘the best judg ge nial the seeciency of the contem- 
plated measure, and ‘will’ doubtless authorize any steps ta be 
_ taken which are really for the interest of all concerned. 
I have the honor tp be, sir; your obedient servant, 


a -H. S. LEGARE. 


Hon. Ww. ete aae ae a eee “eed gee pe 
Ronee of the Treasury. 


- 
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Daty of So licicar of. the Treasury in Cases of Assignments 





DUTY OF. SOLIOITOR OF THE TRE asudy IN cAsEs OF Assign, ; 


MENTS.’ 


nn) ‘ 
L) 


The Solicitar of the Treasury is charged iui such ‘trusts-as that cxeated ‘by the 
assignment of Swartwout’g interest in the Mpryland and -New York-[ron and ; i 
Coal Company, and may do whatever. any other trustee may do in a court af 


cHancery. 
3 , ; 
€ 


i oo Overton OF THE | Avrorney: GaN Ena, pees 

.. 2 = . . December 14, 1842." 
' Sir: Ta answer to your last ieeebt in the matter of air, 
Swartwout’s interest in the New York and Maryland Tron and 


Coal Company, I have the Honor to say that I do not think ” 


the Secretary of the Treasuty has the power in quéstion. 
The act of 29th March,1830, provides that the Solicitor. of 


the Treasury shall have charge: of all ands and ‘other property.‘ 


which shall be assigned-to the United: States-in payment of 
debts, and of all trusts créated for the use ‘of the United States 
in payment of debts due them; and to sell and dispose of lands 
so assigned to the United Sxates in payment of ‘debts, as beifg 
vested in them by mortgages_ or ather security tor the payment 


of debts, &c. “Here is- express auithority to dispose of real.es- ” 


tate, not personal; but the latter I should think necessarily i im- 
plied, for omneé.majus.continet minus. «.And there is no‘ imagi-° 
nable reason why’ a trustee having power to sell lands should 
not have power to sell‘movables and incorporeal rights; and 
the policy of the act demands’ it: “At any rafe, however; the 


Solicitor of the Treasury is charged with the adnrinistration of | 


said trusts: he may da, therefore, T coneeive, under this statute, 
whatever any other trustee would be allowed to do i ina cqurt 
of chancery. | 

Equity goes’ far beyond the. law j in protecting acne aus 
- thority in the bena fide administration of its offiee. Thus the 
changing and compounding, and stiif More the releasihg secuzj- 


ties due the estate of the deceased, ‘are undoubtedly a devastavit™ 
at law. ‘Yet’ the lord’ chancellor; j in & leadjng ‘case, held an — 


executor harmiléss ‘who, had not only released atrears of: rent’ to 
the amount of £225, but given the tenant £10 besides, upon” 
phe condition that he would forthwith quit the posséssion of 
the premises. (34 P, W.; ‘381——Blue os: * Marefall.) - What is 


= 


“e 


= 
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Interest on Tey of Account Erroneously Rejected. 








precisely the legal interest of the United States under the seve . 
ral deeds from Swartwout, 1 am not sufficiently possessed’ of 
the facts to say: but the’ clear. result of the whole is, that these 
interests have ‘been assigned to the Solicitor as securities for 
debt, and. come within the sphere of his authority as trustee 





under thé act. If the United States, by virtue of thesé as- 
siguments, are become, under the. charter ‘of the company, 


members of it, they will of course be pound, without their con- 
sent, by whatever the majority of the stockholders shall do, 
within their charter, but no further, But that gnes on cence 


principles of law, ame independent of the seule trust agus mer — 


tioned. , 7 
'T need not advise that you and the, Solicitor, it you and he 
agree with me in the views of his, powers, must take care to do 
nothing that shall amougt, ta, a release. of any: other’ demand: or 
Hien gn Mr. Swartwout,. his securities, or his estate. See ody 
I have the honor. to be '» SIF, Your obedient servant, 
oe a. 4. LEGARE. 
Ha. Wauren Fpnw ann, ee an 
_ - Secretary yt the Treasury. . as 2 


Ld 
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INTEREST oN ITEMS. OF. ACCOUNT - ERRONEOUSLY RUJECTED: 
> ) 
The sceaniie department has no authority,” under the settled practice of the | 
government, to allow interest on items omitted in the cipeiues ‘of a claim from 
.& mistaken view of the law... (12 Vesey, 386.) oe oe 


; The government, m general, has elused to pay teres} in the ahead af a apes 


- cial contract to that effect. 
The accounting Officers are bound to walneee to the hw as it exists, ara hot to 


* 


‘transcend it. ae ye Ske hs ae . 7 


a 


OFFICE OF THE ATTORNEY GENERAL, * 


oe * . 


yo ae 7 as ‘December 20, "1842. 


Sm: q reac: some time aoe. a letter from the First Comp- 

” wollen: containing a request that 1. would, reconsider the case 
of Pierson Cogswell, ‘late marshal of New, Hampshire, on a 
state of facts which was set forth by, the - Comptroller, and 
which he believed not to have been submitted to me when my 
epinion was first asked and given. | 

I have very patiently and fally reflected upon the ‘subject, 


e 4 
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Interest on Items of Account .Erroneously Rejected. ar 


and am constrained to say that niy judgment is, that the exe. 
cutive department has no authority, under the ‘settled practice. 
of the government, to allow interest on the- ‘claim. 

The state of the: ‘case. is, that, in. passing -Mr.. Cogswell’s’ 
accounts, allowances were. refused him which. ought to ‘have 
been made,, from: a anistaken view of ne law’on the Dae of ' 
the exeoutive officers. °° tk 

It is admitted that the sivernnient t otight nots j in wecnee to: 
pay interdst, in the absénce of special. contract to that. effeot.: 
It is‘admitted that this-j is a'stern but necessary rule, and ap. 
plies to the vast whajority of cases, notwithstanding the equit. 
able principle that interest -is an incident to the debt. Then’ 
why should'-the government: ‘be subjécted to the payment of 


interest in @ case in which its,delay to pay the principal was — 


owing to a bona fide conviction on the part ¢ of its officers that it. 
was not due?, Such. a mistake rather fortifies the. case of the 
government; for. interest is due, nat only becquse the:money’ 
of one man is ‘in the hands.of another, when. payment of it 
might have been demanded, but because that other is pre’. 
‘sumed to have made,.or ought int common. a to have'~ 
made, advantage by it. .. = 

Now, if he thought it ,his own, aud had. seed reason : as 
think so, it isevident be, was. not bound, as trastee-for another, 
to turn it fo account for his ‘profit. Accerdingly, though in 
general an executor is bound, after a reasonable delay.,. to pay. 
interest on all sums. “peceived by him,.yet he is not charged 
With interest. for. a balance ia his hands retained under a fair 
misapprehension of his right,. (42rVes. , 386— Brewer vs. Pem-. 
berton.. See Lord Eldon’s reagoning in that cases), 6 Gt 

If; therefore, meré delay to pay money due, and-ever delay’ 
from laches of its agents, does not rendeg the-government liabte- 
to pay interest, much less ought it to be made liable by & fair 
nxsapprehension of its rights on the part of these’ agents. 
There can be no doubt that the ~welt-estabttshed equitable prin- — 
ciple between man and man is,in general, the other way. The — 
exception in favor of the government has been. established by 
the policy of: society; ard for the protection” of the’ public, 
which, besides being. eee to ee . Re Man's bai 
trorum gesior. ' a i Rae - 


- 


e 
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I am bound to adhere to the course of the executive depart- 
ment, until Congress ‘shall see’ fit to: change it. It might be 
worthy of the consideration of: that body, how fat the difference 
of opinion that occasionally arises in questious of the kind ‘calls 
for a declaration of its will, in the shapeof some systematic. 
legislation on the subject. i have said, in my first opinion’, 
that’ a court of justice may well allow a set-off against ‘the 
United States, on principles of justice and equity; ‘and yet that 
the defendant in. the case would have no right, on the strength: 
of such an allowance, to‘call for payment from the executive 
department of any excess of the very account thus is 

- above what had been admitted in set-off.“ : ' 

. This turns on the words of the act of 1797. Pies scane 
ing officers. are bound ‘by the law: the courts have authority 
under that statute to admit equities. It is true the Supreme 

- Court considers the head of the executive department as having 
a.discretion analogous to that givén.to juries by the act of 1797... 
(See United. States vs..Mclaniel, 7 Pet., 12.) But,after all, 
even in cases, in which it ‘clearly exists, it is a-high discretion, ; 

and a. prerogative to do something beyond the letter of the law. 
This latter binds the accounting officer, and, in the present in- 
stance, is.cenelusive against the allowance; and the only re- 

‘maining question’ is, Is it a question far. the exprcjse ef the 
executive discretion contemplated by the pupieme Court in the’ 
United States vs, McDaniel? _ 2 

‘Admitting such a discretion to exist, and iting torit every 
reasonable latitude; I-amt clearly of opinion that it-is superseded 

as, to the allowance of interest on the present clainr, by the ° 
uniform practice of the treasury and the settled principles of 


ae law already referred.to. © lt. oe 
. PT huve the honor: 1: be, att; your obedient servant; 
rn - -H. ‘&. Cee 
" Hon. W. oa - ar : 
ciate Treasury. eee ae a 





-. COMPENSATION OF THE OFFICERS-AT WEST POINT... 
“The Executive has rio autharity for allowing extra coinfehsation to the officers 
1 at West Point, the same-not being authorized by-any law.. ; ee 
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The President and.the Colonization Soviety. 


BY ee ee a — ee a 
The ‘Attorney General refers to his ‘opinion concerning. the right to éxira pay ‘of 
"the officers of the United States exploring expedition. 


_ @ 


eee oF THE ATTORNEY Glveais ~ 
Deceniber 23, 1842, - 


Sir: In the matier of the officers at ‘West Poirtt claiming com-. 
pensation for extra Services, which was submitted to me onthe’ 
2tst instant, Lconcur in opinion with: the Second Comptroller. : 
My reasons will be found in-am opinion which: I but very re- 
cently gave to thie Secretary of the Navy, touching ‘the allow- 
ance claimed for officers in the exploring expedition. It ap-- 
pears; also, from - the published opiniohs of my predecessors, 
(Mr. Grandy apd Mr. Gilpiti,) ‘that the practice of the depart 
ment is settled upom the same principles. te 

The policy of. thie act of 1839, and ‘several. other statutes .on 
analogous subjects, is to deprive the executive department; Ist, 
indirectly to raise salaries by. extraordinary allowances; ' 2d,°to’ 
create pluralities in favor of incumbents in office. Should any 
necessity arise for either of (hese deviations from thé spirit and - 
practice of our government, it. must be acknowledged by soine 
act of Congress, expressly making provision for them. 

Independently of the act-of 1839, the géneral order of Mr.. 
Secretary Oass’, of 13th Murch, 1835, seems to me te cover the 
whole ground of shese claims. 1 beg to refer you to that order, 
and to remind you that at the last terni ‘the Supreine Court 
(Eliason’s case, 16, Pet.) pronounced that order binding upon . 
all officers within the jurisdiction of the War Department. 

‘T have the honor to be, sir, your obedient servant, 
He eee 
Hon. Joun C.. Spencer; 
‘ : Secretary of, War. 


4 ; 7 4 > a a “ae + 6 ‘ 
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THE. PRESIDENT AND THE COLONIZATION SOCIETY. 


The executre department has no authority to’ ereot buildings for the reception 
of transported Afticang. a point-has been repeatedly decided by the exec- 


uuve department. stg ~ 


ne, 4 ° Orvior’ OF (SHE Reccae GENERAL, 
. . * . December 24, 1842. : 





Sir: I have had ander consideration the proposal’ of the ; : 


Cotonial ae that you weuld place in their hands the. gunn 


e a ) 
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Contracts for Transporting the Mails. 


ma yt 
of $5, 000, under art engagement .on their part: to expend it In. 
erecting buildings for the reception’ of any Africans to be trans- 
ported to Africa’ under the 2d section of the act of 1818.—(Luws 
of U.S., val. 6, p. 436. ) 

If this were res integra, I might entertain the.idea‘that Con- 
‘gress Meant something more than. to take care of these victims 
ef an unlawful traffic while they should continue here, and to 
proyide for. their safe transportation’ to their own country. In 
short,as Mr. Crawford seams to have thought that it was not 
their intention, in making so large an appropriation as. $190,000 
(for that was the amount of the first appropriation,) merely to — 
send those wretched beings back to @ savage country; and to” 
expose them, unprotected on the coast; to the -very enemies 
from whom they had just been liberated at great expense, and - 
into whose hands they would most probably, if not certainly, 
fallagain, - - 

But this point has ‘been over and over again considered, dis- 
qussed, and decided by the executive department, It is too 
late ‘to express évep a’ doubt; and nothing remains for the Oo-: 
lonial .Society to do pes ito ay its enevereus en before 


Congress. a . ‘ 
I avert the honor’ to bes sIr, your errr servant, 
: ee ee OH, 8. — 
. Fhe Presipent, © a oo , 
4 an : es ss : ey i. ‘ i * 
‘ : iN ppg 
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‘CONTRACTS FOR TRANSPOR FING. THE MAILS. 


Where the Auditor for-the Post Office Deana was Sethioeaal to audit and 
settle the accounts of J. F. Caldwell for carrying the mails, if the Attorney 
General should be of opinien. that the Postmaster General had not the right, 

. under the contract with him, to make certain alteration# jn the mode of trans- 
‘porting them; and the question being submitted to the Auortney, General for 
instructions to the Auditor toncerning the authority of the Postmaster Gener al 
to change the time, frequency, and mode of transporting the mails—pecibeD, 
that as the contract reserved thé right to-diseontinue the route whenever he 
should deem it ‘useless, apon notice and tlre allowance of one month’s extra 
pay, and as he coneluded to- -discaminue it only a portion of the time, the ¢on- 
tractor had an‘ option, as spon as'he received hjs notification, to renounce | it: 

enwely and receive his month’s.pay.inwudvante. . =” 


a ¢ 6 a r 7 . - i 
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TO: THE AUDITOR OF -P..0..DEPARTMENT., #41 
‘ Contracts for Transporting the Mails. 


I 
But as he preferred going on with the.service on the new terms, he has nobody © 
to blame but himself; and: that hei is suited to on paid only for ra services he 

has actually rendered: go” 3 . F 1% 


. —Orrier UF THE Arropney GENEnat, ze 
woe 7 ae December 31, 1842. - 

Sir: In the. case of. J.E. Caldwell referred to me, under the 
act of the last session authorizing you to‘audit and settle his 
accounts for carrying) certain mails; if the Attorney General’ - 
should be of opinion that the-Postmaster General had not the 
right, under the contract with Caldwell, to make the: alterii- 
tions in the mode of transporting. -the mails, which were ordered _ 
by the department, I have the honor to inform you that.I haye 
carefully considered the subject, and, am very clear that .the. 
Posunaster General had a.right, under sectien 10. of the con- 
tract, to make the change .in question. Le 

The right reserved. to him,. as between -him and the. con- 
tractor, was to discontinue.the route if he deemed it useless+ 
Suppose him to have been guilty of incapacity, or even malver . © 
sation, in discontinuing the route; the head of the departraent 
was responsible onfy to, Congress. and the: country. All that 
the contractor had a right, in such a case, to. demand-of him, 
was notice of the event—that is, unquestionably —of. his hav- 
ing determined: to discontinue the route, and the allowance: of 
one month’s extra pay. Any claim ‘for. damages. beyond -that 
liquidated sum against the government for carriagejand horses 
purchased and left on -his hands; would have been in such’ a, 
case .clearly unfounded. ‘Like the creditor who -has relied on 
a supulated penalty, he gets his bond, and no more: 16 

. Now, what has the department done in this-casé, and. been 
in the habit-of doing in all simiar cases? It has partially. 
discontinued’ the route; it has discontinued it for: a’ tkird, or half 
of the time, as the case may be; and the questiqn is, whether 
authority to do the less is not papliedan that to do the greater? - 
Were it even in invitum, I could scarcely doubt .it was; but it 
is not so.. The true interpretation of the contract, and the 
conduct of the parties,,is, that jt gave an option to the con- 
tractor, as soon ‘as he received his notification that the Post- 
master General considered himself ‘as no longer bound; : fo 
renounce it entirely on ‘his, part, and , receive his month’s pay 
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in advance. Clearly he had a‘right to do sa. Ifthe prefeined 
going on with the service on: the new terms, ‘he has nobody 
to blame bhit himself, if he be paid only for.the services he 
has: actually | rendered the government. ‘Otherwise the case 
would stand thus: if the Postmaster General discontinued the 
“route entirely., and gave no employment at all ta the labor and 
capital prepared for performing the contract, the claimant would 
be compelled: to acquiesce in this.decision, on receiving a rea- 
sonable pay; for thé eontract ‘is express to that effect, and he 
- has nothing to do with the question whether, the discretion of 
the Postmaster General was properly exercised or not; all he 


. - might say in: such a case would be, damnum absque injuria. 


-But because a néw arraigerhent, providing for his employ- 
‘ment, to a-very. considerable extent, and so diminishing the 
loss or chances of oss he incurs; was offered him, he is enti- 
‘tled' ‘to’ fall damages for atl jhe suffered by inéolriplete performe-, 
ance of the original eCutaee Surely ous were a solecism in 
law.” , ' 

|The. construction of the contract which I have aiopied ap- 
péars to me, indepehdent of all practice or precedent, the sound 
and reasonable’one; and 4 regret that-I cannot concur in the 
view Of this subject ‘taken by the committee’of the House in 
- 1838. But I have tio doubt that the uniform practice of the 
department must be consideréd as impliedly entering into the 
‘contract, and making a part of it. (Beers et al. vs. Houghton, 
9. Pet., 329.) it is a universal principle and elementary rule 
of the law of contracts that a contract -is. understood to con- 
tain’ the customary clauses, although they are hot expressed ; 
a contractibus tacife veniunt que sunt ae et consuctudinis. 
{Fvans’ s Pothier, 95.) . 

I have the honor to be; sir, your aedinat Per 


vi ae S. LEGARE. 
oE “Wurrtiesey; Bey. Ae 


es sacra oe the Past Office Department 
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THE CLAIM OF JOHN MARTIN FOR’ FREIGHT. 

’ 
The, souenimeht is not ‘sesponsale for the acts of the, assistuy compuseony 
general, who had no authority to discharge a vessel w ithout the master’ ‘8 con- 
ee Sent; and the claimant is only entitled to freyght pro tala. 
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Coupons—How to be Stgned... . ” Pe 





The delivery took place in consequence of an ‘interferenee,: ‘for which the gov- 


ernment 1s no more responsible than for cApiutes by enemies or accidents of 


the seas. . \ 


| Grrice OF THE ATTORNEY GeweraL, 
January 11, 1843. 


Sir: I have looked into the claim of John Martin for. frdight 
of the schooner Marietta, submitted to pie in your ‘letter of the 
2d instant. -Assuming;, upon’ the statement mentioned in your 
letter, that. the assistant commissary genéral had no authority 
to do what he did, the governmént is nowise responsible’ for 
_any damages occasioned by his interferente in, the.matter; and, 


v 


therefore, the discharge of the vessel, though. without the mas- - 


ter’s consent, and though he were'willing dnd able, after refif 
ting, to complete his voyage,,dees not. entitle hin to ane entire 
freight. ° 

This he certainly might claim, had the sone sqihoneed 
officer of the government insisted on delivery at Norfolk; for 
the contract for freight is, in general, an entire one. ‘As it is, 
howeyer, that delivery took place in consequence of an inter- 
__ ference, for whieh the government is no more responsible - «han 
" for captures by enemies or the accidents of the seas. | 

I am of opinion, therefore, that this case falls within: the 
principle laid down by Sir William Scott in, the case’of The 
Friends, Edo. 246-8, and that. freight pro rata. ought ta be 
allowed by the government, and ought to satisfy Mr. Martin. - 

I have the honor to ne, sir, your obedient servant, 


‘#L.S. LEGARE. 


Hon. Joun C. Spencer, 7 


‘Secretary. of War.*- > >. . 


’ 
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- COUPONS—HOW-TO BE SIGNED. | ~ 
Coupons of the loan of #842'ahould. be signed’ by a person acting under the 
‘direction and authority of ane Reena ef the Treasury. en 


OFFICE OF THE ArroRNEy GENERAL, 
iy Oe January 31, 1843. 
| Sin: In regard to the question whethey the coupons of the 
luan authorized by the 3d: ae of the’ act of 15th April, 1842, 
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Power of the President to. Prevent Indian Exhibitions. 


a OS Ate ee ey ee ec 
should ‘be signed by a person acting under the direction and 

- authority of the Treasury Department, or whether it should be, 

. done under the authority of the Treasurer, I am of opinion, 
“4st, that it is matter of form, which that act refers entirely to 

.. the discretion of the Secretary; 2d, that it would be a proper 
exercise of that discretion ‘to, have the coupons signed under 

his immediate ‘authority; and. instructions. _ 8 

iI haye the honor to be, SII, hae obedient: servant, . 


. -H. S.. PEeaEes 
' Hon. Warner Forwanb, 5 


hi y of the: Tréasury.: 


. 
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PQWER OF ee TO jaa FO sania OF BAIL BONDS. 


The President hee no power to remit the forfeiture of a bail bond. | 
Veet RARE es 4 Guvies OF THE ATTORNEY GENERAL, 
ne Re . . February 20, 1843. 

, ‘Sik: ‘In esa: with your request endorsed on the peti- 

tion of Alexander-Cald welt and Thomas Huater, I have had 
2 a the honar to look into the question propounded, for my consid- 
ie _ eration, and am of opirrion that the President has no. power to 

emit the forfeiture of a bail-bend. 
T bere bis honor ta ss sir, a openeat servant, 


ee The Pousti. pee ‘ . 


- 4 
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“POWER OF THE PRESIDENT TO PREVENT JNDIAN EXFFIBITIONS. 


The President has no power to steven exhibitions’ of indians. 


OFFICE OF THE ATTORNEY GENERAL, 
‘4 ; . February 2b, 1843. 
Srr: In answer to your ares as te the power of the Pres- 
ident to prevent.the exhibition of Indians, contemplated i in Phil- 
ee ; ‘adelphia, I have to say that I do, not. know of the existence of 
‘any such. 
I have the honor to be, sir, your sbedierit sananls; 


Ph _ i. S. LEGARE. 
eon k Hon. Joun C. Spencer; 


aS “ : Sécretary of War, 7 ad ae ce rio Fe 
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Salaries of Clerks:of Cirouit-and- District Courts. 
VESSELS ‘FOR THE REVENUE: SERVICE. ye 


oe t 


The Secretary of the Treasury is not testrained to ‘the use of sails for the reve- 
nue service, but mary adopt such of the improved moces of navigation as ne 
shall deem indispensable at this tine...’ : 

. He is, however, restricted as to the Rican aod aati of military and naval 


furce, and by its equity | in regard ta the sum t be. laid out in building and 
equipping the vesse's.  - : 


‘ Orbree, OF ‘rat’ Ayrowvey Gates, — 
| February 21, 1843.. 
Sir: i have nad the honor to, receive ‘yout letter of ‘the 18th 
instant, requesting my opinion ; whether vessels” propelled by 
steam can be employed in the 1 revenue service under the lave 
regulating that service. .~ 7 
I have looked into’ the:act of 1799, Qa “Match, ‘with a ae 
to the power of the. Secretary of the Treasury. as to the build- 
ing, &c., of the revenue ‘cutters. " My opinion is, that the Sec- 
retary ecttarnly:| is not restrained to-the. use of sails in these 
vessels; that he may adopt the improved. modes of navigation 
which are, indeed, indispensable at this time; but that he is 
restricted by the words ofthe act:in regard’ to ‘the amount and 
description of ‘military-and naval force, and by its equity in re- 
: gard to the sum tbe laid outin building and equipping the 
vessels. If, consistently with ‘the law in these particulars, hie 
can employ (as I have no doubt ‘he ¢an) steam, instead ‘of - 
sailing- vessels, [-think hte would be exercising a sound execu- 
tive discretion in doing so. - °¢ 5 eve 7 pls 
| I have’ the hdnor to be, sir, your obedient sérvant, 
rn H. 8. LEGARE..” 
Hon. Water Poawaue; base . ae 
 eaeey eee ‘Treasury. ie 29% 0 esky 
SAL ARIES OF CLERKS OF CIRCUIT AND DISTRICT. ‘COURTS. 


A person filling the. offices of clerk of- a circuit court and clerk-of a district court, 

is entitled, under the act ef 1842, tothe salaries wf both offices. : 

The salaries attach to tke offices for the services rendered in discharge of the : 
duties thereof; ard,there is no-law ‘prohibiting a discharge of the duties of 
both offices.by the. suimie persom so 


h ~- 


mie OF “THE ATTORNEY GENERAL, 
. oe ee March 15, 1843. 
Sim: Your ae aE stibraitied to me the following ques- 
tion: ‘‘ The section: numbered’167;.in the act entitled ‘An act 


making appropriations fof the. citi aud. re expenses of 
Vou. w—10 
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" Salaries of Clerks of Cirewit, and Distritt Courts. 





‘government for the year 1842,” approved. 18th May, provides 
for defraying the expenses of the judiciary, and, in reference to 
tlie amount of fees and emoluments to be retamed by the offi- 
cers therein mentioned, coritains the following, viz: No clerk 


" of -4 district court, or clerk of-a’ cireuit court, shdll be‘allowed _ 
by the said Secretary tb. retain’ of the “fees and’ emoluments of 


‘~his said office, or,.in case both. of the said clerkships, shall be 


held by: the same person, of the said’ offices; for his own per- 
sonal compensation, over and above the expenses of his offices, 


‘and necessary clerk- hire included, (also td be audited and al- 


lowed ‘bY the proper accounting officers of the treasury,) asum 
exceeding three thousand five huvdred dollars per year for any 
such district clerk, or a sunt exceeding two thousand five hun- 
dred dollars per yeal for any’ such circuit clerk, or at and after 
that rate for such time as: he shall hold the office.’ The ques- 


- tion presented is, does- this clause authorize a clerk holding 


. both the. Office of clerk of a circuit court and of a district court, a 
of the maximum of each.,’ It does not, indeed, appear improb- ”. 


¢ 


Both clerkships to, retain the salaries allowed to ath, or only 


the ‘maximum, three thousand five hundred dollars?’ I see 


nothing. in the’ act of 1842, interpreted according to any ac- 
hnowledged rule of. construction, that deprives a person filling 


able that the author of this very badly expressed’ provisian did 
‘mean something t tore, but quod voluit non dizit.. It'would be 
amére interpolation to insert the words necessary to. effect. such 
a purpose. ee . 


If the clerk, in the predicament contemplated, i is not to take 


doth salaries, which ise. to take? I confess I see N10 ground 
on Which I-can-deny hiny full compensation fof services which. 


the act itself couibmplates: ag saad worth $3, om) ga . 


— a year, . 

If the legislature meant. snything more then tliat thi nniting 
of the two-offices Was-not to exempt-the .incumbent from the 
maximum in force on each, they would doubtless: make their 
meaning plainer by the additiqn of .the siioaaee) words ae the 
next session... ies ME - 

I have the. honor to be; au; eg obediont pervent, ees 
oe ae . LEGARE. 

“Hon. Jonx G. re ae 7m 


i ane Breaary oe = re 
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To THE SECRETARY or THE TREAS URY. {42 


aw 


Pre- epee Rights ‘of Colored Personr. 





' any a 


"i _PRE-EMPTION niGHTS ok couoRiD Pansons,” 


= 


Free colored persons are entitled to the Venefite of the preemption we of. sti: 

Aliens only, in-the proper acteptation of ‘the term, ‘ar exchitled from the priv- 
itleocs of pre-emptioners, rColorégl’ peeplhé are , distinguiched from -aligns, evén 
where oe exista, and, are. — of all ths ghia of contract 9nd Prop 
erty. “ 


A ye a eed OF THE Anroanie Ge cot 
hye MER ee aa tas Marek 18; 1843. 

“Sir: I. have the -honor bo submit herewith aletter from thé 
‘Conimissioner of the General: Land “Ofice; and request. ‘your 
opinion on the’ question therein: stated , ‘vizz. Whether a free matt 
of color, in the case presented; vai: ‘be admitted ‘to the privi- 
leges of a-pre-emptionet under the act of 4th September, 1841? 
1 enclose, also, & communication from. the register ‘af the land: | 
office at Edwardsville, Illinois, containing’ a:statement of facts . 
in the case, een ‘with’ the npnalaleclarstory’ one of 
the applicants.” _: 

I have. delayed giving’ an opinion. on. the. auttject; eos 7 
was desirous of bestowing upon ita very: deliberate conaidera- : 
tion. The tfesult is, that I am of opinion that @ free man of 
color, a native of this country ;may be admitted to the privileges 
-of a pre-eriptioner undef the- 16th settion ot the a of 4th Sep- 

tember; 1841. 0 0 : 

It is not necessary, in ny view of the matter 0 discuss the 
question how far a free “mar, of color may be a citizen, in the 
highest sense of. that word—that' is, one, who. enjoys: in- the. 
fallest_ manner -all the :jura™ cibitatis undet the constitution of 
the United States. It is the plait meaning of the act to give’ | 
the right of pre-emption to all denizbns ; ‘any foretgner Who had. 
filed his declaration of intention: to becorhe eolizen iS rendgred 
at once eapable of ‘holiling: land. 

{ conceive the purpose of the baw aivel to, be only to eaciae 
ekens, in the proper acceptation of the.word—-men borir and. 
living uader the iigeartoe of a foreign power-—from the enjoy; 
ment of the contemplated privileges. ‘This acceptation of the 
word ‘‘citizen’’ is familiar in questions ‘Of national, chdractet 
arising during: war inthe prise gourts, and might -easily be 
illustrated by reference to the arialogies of the law.dnd the pro- - 
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Application of Appropriations after Two. Weare 





aalbne of othier statutes... Now,. free people of color, are ‘not 
aliens; they enjoy universally (while there. has been'no express. 
-statutable provision to the contrary) the-rights of denizens. 

Even in the slavehelding States- they are ‘capable of all the 
rights of contract and property. In all nations, without excep- 
tiori, ancient and: modern, ig which. doniestic. Slavery has ex- 
isted; even the slave is distinguished from the aen. Heisa 
part of the family, and, as Seonas he passes into Abe class of 
freemen, is considered ‘as at once capable of all the rights 
which mere birth; under the-ligeance of 4 country, | bestows. 
How far w political status may be acquired ‘is a different. ques- 
tion, but. his civil status is that_of a complete: denizenship. 
Therefor, .fiee - people of color. having always hitherto been 


, admitted to share m the ‘benefit of the pre emption laws, I see 
nothing.in the law: of 1841, requiring aman to bea \ denizen, . 


"that necessarily excludes them. — _— 
A have. the pone. to be, sir, your obedient servant, 
OB. as ‘LEGARE. 


Hon. Joun €. ‘SPENCER, he 
“1 + «0° Secretary of the Treasury.: . a ee | 


en 


"The asi of 1839 for shia relief of the claimants, being for reimbursement of 2 

" gum of money advaiiced on account of the United States, tomes within the 
equity of the exception im’ the: sixteenth section of the act-of .1795—** reim- 
_ bursement, according a contract, .of any! loan shia on Accoynt af the Unied 
States. cn ; 

” But if the practice. of. the demrihent respecting the disposition to be made, after 

"two lar of appropriations, be settled, such a should: he pursued: 


+ 


ae 
2 ne _ Orrick OF que Arsdaney Geena, 
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_ March 15, 1843. 


Sir: Your srinse et saa ied mé' “he following letter:' 


xt The Third Anditor hag addressed nte, requesting a. decision 
“hpon: the question whether-a. sum of money. appropriated - by 
‘the act.of 3d. March, 1839, entitled: ‘An act-for the relief of 
‘John Jones. and Charles ' Sonder;. and. Rebinson, ‘Carr & Co.,” 

can be dtawn from me anna amore than two yen having 
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TO TRE SECRETARY. OF. THT: TREASURY, 149 
= Resciesion of. RBatents. Erronpqusty. Issued, &c. —- 


SEEN GEnP EAGER IE RREREEREIT POMEEP GREP OREO SIRE RL PEERED ECan aeeenereen 
clapsed ‘since. the expiration: of. the calendar: year on which: the 
‘act of appropriation passed. “ * 

. “The sixteenth section of the: actiof 3d, March, 1798, eeiiled 
¢An act making further provision. for thé aupport of public 
Credit, and for, the rédemptipn of the public: debt,’ -‘yequires sums: 
30 appropriated and unexpended to be cartied to’ “an. account: 
itn the books of the treasury, to be deagminated ‘The Surpliis 
Fund’ will be obliged if you. will.favor.me with. your opin- 
ion whether appropriations under the first mentiomed act ‘are 
controlled by the operation oftthe last-meptioned law, in regard. . 
to the-time within whieh the. ainonut is:to be drawn from. the 
treasury, or expénded.”” 

That general provision Has repeatedly: teen ander pee 
tion in this office. ‘With ‘some hesitation, F think the’ act af 
1839, being for a ‘yeimbursement of a.suin of money advanced 
on accountof the .Uuited States, comes within | the equity of 
the exception in the sixteenth section of the att. of. 1795-— 
af reimbursement, according to contract,-of my loan made on 
account of the United States.’ Be. sean 

The smaliness-of the amount can make. nO differences j in the 
- application of the rule, which seems fo be, to. repay money ad- 
vanced without loss of time, whenever it should be ‘demandéd. 

Yet I repeat, that I give this opinion: with hesitation, and 
quite agree with Mr Butler as to the practice of the depart- 
meat. .'Fhis amst, I should think,. be settled on such a point; 
and if it be at.variance with the conclusion | to which I have 
been Jed, I have go sérppke in yecommending that you follow 
" tin preference to that cbuclasion, - The pecessity-of requiring 
@ new appropfidtion. ig toorinsignifi¢ant to weigh against the-im- 
portance of having, and essed saa aored rule ix mee execu- 
tive department... ©. : . eck dnd 88 

I have the honor-go. bes sr, your ita Servant, — 

aa 8. LEGARE. 

Hon. Sony. Seencen; | 

_ Rectetary of the Teac, 
—- 
“-RESCISSION oF PATENTS EBRRONEOUSLY ISSUER, AND ISSUE 
OF “NEW ONES. — - 


' Pateats eee igquel, or ecdeied invalid by at act of Congress silting 
adverse titles, must be cancelled, or judicially avoided, before another can bei ia 
wel gata ae lala ae oa ee 
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- Rescission of Patents. Errosecuely Issued,’ &e. 








_ After ohe patent has issued:for lands, the executive department: is fundus officio 


_ in respect td such Jands until its former Qct 14 judicially get aside. 


The issuing ofnew patents whilst gthers ate outstanding will lead to infinite 


_ mischief and confusion, by the blending of executive and Judicial functions i a) 
- a manner unknown fo the laws and the constitution: 9° {1 


, In the present case, the act;‘sp far aw it Operates as & grant, supersedes the neces- 


i " Orries « OF THE Arroksiy Gaxeniis ee 


. Bity of a patent to. the confirmees, according, to the case of Strqther BS. ne 
eu dee tay | a 


a ° é ‘ ‘ " Qa " * 
al o °. ee me rad Ja é , e 


n 


Pra ee. - March 15, '843. 


8 ‘Sin: Your predecessor referred to me a letter fram the Com- 


thissioner of the General Land Office to ‘him ‘of the Ast men 
of the following tenor: . ey oe 

” & By the act of Congress approved 29th Auidust; ‘Te42, eee 
2d session 27th Conigtess, ‘pagé 136, chap. 282,) the heirs of 
James Simpson ate confirmed jn thelr claim to a certain tract 
of land, with the provisa that this confirmation shalt only be 
construed as a | rélinquishment of the ‘title of the United States 


t0 shid land, and ‘not to ‘prejudice any superier and, better title. 


- 


ae Urgent. application has been made to this office for a patent 
to issue for’ said claim; but, on- examination, it is-fobnd thar. 
there’ are certain conticung suede two of. which: have been 
patented. ‘ | a 
“On the said b aictibaticas ihe Solicitor of this ofive has ade 


Z| report, (No: 422, herewith,) iy which fie’ refers: to the Attors. 


ney General’s dpitiion (in another case) of the 26th: ‘November, 


. 1842, and, ‘taking ‘that-as a bute of. action, staies. shat: adverse 


patents being néw outstanding; altheugh, in virtue of the con- 
firmatory act, tendered ‘invalid;’ nrast be surrendered). to be - 
cancelled, or judicially avoided, before-a: patuait'can be issued 


" to these: present ¢laiments” or ‘confixntees, &c.)- As I doubt 


whether a refusal. of the patent if} such a tase follows as a tie 
cessary arid legitimate’ éonsequeneé fron{ the opinion ‘to which 
referanct is made, and as the operation of euch mle would be 
productive of much delay, ‘ahd pertiaps diffioulty,: it Is respect- 
fully submitted whether a patent tay net isste in the present 
case, according tq the form herewith sent; and on this point E 
‘request the Attorney Géneral’s 8 opinion , and" your instructions. ' 


ae It may be remarked, that by. thé second patent the claim- . 


ants are not placed in a worse, but pertiaps ‘ @ better condition 


than they would be withaut its gud: iE. the | ‘A patos sa = : 


3 
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Purchase of Supplies for the Navy... 


. En PSURs neeieeremcuaeeemmen aed 
as the conflict is concerted, should be judicially avoided, m8 
second patent. will take as a. matter of colise. eG 

I adhere to. the opinion given by me-to the sad Office on 
the 26th November, 1842; which only confirmed one previowisr 
ly given, in -the -case of Willian Ruseell, on .the 26th ny Merely 
1842. hae 

Supposing patents. ‘plaid already adel covenie the fey 
lands in question, the executive department i is,in my opinion, 
under the’ general rule,, Sunctus ‘officio i in the premises, until mal 
former act be jidicially pet.aside. 

- Any other prattice. would lead to inate mischief and con- 
fusion, by the blending of executive and judicial’ functions. in 
a manner unknown tp the laws: and vonstitution, |. 

Besides, in the. present case; Cangress has expressly. saved | 
the nghts of others. - Where, their, can the Executive find any 
authority either directly or impliedly: prejudicing them, by issu- 
ing a patent, as if. all former ones were -void? - Again, so far 
as the act operates. as a grant,.it sapersedes the necessity of-a: 
patent. . (Strother vs.- ra Pet., 454, and ne — there 
cited.) ‘ 

Take it any wiiy, 1 think no patent, ought to. issue. 

I have the sone to be,.sir, yee obedient servant, .:. 


‘i. Ss. , LEGARE. 
Hon. ihas C. Soenenn tne ; 


eins. the Prine, | i. ae 
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PURCH ASE OF  SUPELIES FOR THE NAVY. 


The proviso daneniived in ‘the appropriation act.of 3d March, 1843, as to howe - 
supplies are tq be ee for the Davy tom not affect contracts previqualy 
made, = 

A retroactive effect, expecially where # Would be: a violation of contracts, is not 
to be given, by cohstruction, to to the words of a statute, unless oe are - sean 
express to admit of fae othér Interpretation. 


” Orrick: OF THE ATTORNEY Generat ; 
or - " “March 16, 1843. ° 
Sin: I hai fad the nonGr: to receive your lettef. of. the: 1Othi 
instant, reqnesting my opinion on the following case: 
‘‘4n the act making ———- - the naval service for 


e 


\ 


‘ 
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Purchase of Supplies for. the ‘Nayy. ae 





. ‘the half calendar year ending 30H lune, 1843, ‘and for the fiscal | 


; year énding 30th June, 1844, there is a proviso ‘that all pro- 
vision clothing, hemp, and other materials, of every name and 
nature, for the use of: the navy, and the transportation thereof, 


when time will permit, shall hereafter.be purchased by contract, . 
&c. IT request the favar of your pinion, whether this proviso’ _ 


affects cohtracts or agreements already made, but the ‘execu 
tion of which has not been entered upon. a ee or ee 


A retroactive effect, especially where it would be ‘a violation of. 


contracts, is not,to be given by construction to the words of.a 
statute,-unless they. be too expteas to admit cot ‘any other inter- 
pretation. 


Now, for all damages that shall ensue. upon. the breacli of any 
contract already entered into by the Navy Departinent ‘under 
its former practicé and powers, the United States would be lia- 


ble, notwithstanding the proviso in the law of 1843. But-the 


government could only , be-held to indemnify the contractor - 
, against actual damages—not to.a specific pérformance of its. 


contract; and, in some cases, those damages would: be merely 

~pominal. In others, however, where the parties have incurred 

expenses and made great preparation for pérforrning their part 
of the contract, their claim might be very considerable. - 

I hardty‘think.that Congress could mean that-in -such cases 

the executory contract sheuld be rescinded, and~that only for 

the purpose of making another; very possibly’ in-térms not more 


advantageous. Therefore, jt is my opinion that you might . 


~ fairly go on to execute such a contract. Where no such steps 
had been taken ‘by-the parties, I-shonld think you would be 


fully justified in calling upon hom to make their eee 


under the new law. rae oe A. ges 


‘In dealing with the government, which sanae be saci the 


mere summum Jus is less to he regarded, and the substantial 
‘equity of things more, than betWeen individuals.. 
'  Thave the honor to be, sir, your ores servant, 


i ad ‘Ss. SUEGABS. 


ee et oe = sung et ag ee 
| Searetiry of the Nany a oe 
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TO PHE SECRETARY OF THE ‘TREASURY. By 
Disposal of the- euaeunahe Lands on Grand ‘Rivers | ; 





“ ee ay 


"DISPOSAL OF THE MISSIONARY, LAN ps ‘ON GRAND RIVE, ae 


ft having been decided by: ‘Mr: Butler that the Catholics, as ‘wall gi ag the Baptists, 
have an imteresf preportionate to their improvements in the wet, proceeds of the. 
eales of the 160 acres. of sland. upon Grand Fiver, celled to ‘the ‘Missi-nogy . 
Society’? in the treaty-with the Ottowas, ‘patified, 27th May,. 1836; and since’~ , 
it appears, from the papers produced, that the Cathlics have a Sinall establish- 
ment there, the department isrdvised to distribute she fund in peparsen: to 
the appraised value of their-respective improvements.“ 

Therefore the BapWst socfety are, not ehtitled to a patent for the ies veri 
unless the Catholics will consent to take a pecuniary. indemnity i m satisfaction 
of their proportidn of the appraised value of the a aisle ae 

{n that case, the Baptists n may receiye.a patents 6 - , * wee 

This opinion is one of acquiescence, from expediency, i in the-views of Mr. But 
ler, as will be seen from its reading, and notthe judgment | ot the _Bresent At- 


torney eee if the es were res added ae BS ee 
‘Orrice oF THE 2 Artonsny Genirat, ae 
ete Te March Vy 1843. 


Scrz Your 1 predecessor, on the 28tk ‘ultim6, propounded to - 
me certain questions, arising on the memorial of the Baptist 
Board of Missions, relative to the tract of lagd-lying on Grand ,. 
river, and which they claim as eded, to them undet the treaty 
with the Ottowas; ratified 27th May, 1836," " ¢ 

The poits on’ which myopiuion, was asked were the fal: | 
lowing: * |‘ os 

Ist. Can the: lait, as ‘resented by the’ Baptist bond, to a. 
patent for the land, be granted? a . 

2d. If the Baptist ‘board are not entitled to the whole tract’ ; 
are. they entitled, in proportion, to the value of the “improve: 
ments made. by then: in. comparigon : : with the iniprovements 
made by the Catholic: clergy, Viz: as $6,000 is to _, he 
value as appraised by the- United. States cdmmissionet ? 

3d. Can the location. made by the State of Michigan be sus: 
tained? If not, is it not the drity of me rated) of the’ Trea 
sury to vacate said location?» a 

4th. As there have been two surveys of the isudcons by 
the surveyor general, under the Treasury Departuient, and ‘ond 
by Mr. Almy, under the War ‘Department—whicti of thesé sur- 
veys shall govern? ‘And to which aepauneat sd the anys 
of selling these tants belong ? a 

This matter having” already been passed upon dy my 7 i 


vs 


Bg 
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Dicpessl of ‘the Missionary Lands on Grand River. . 


 devestor, Mr, Butler, [ am extremely unwilling to treat it as. 
if {t were res integra: ‘But as it appears’ that the department 
thas come to no conclusion, and requires Advice as fo the course 
it ‘ought to pursue, I find tnyself constrained, with a view to 
justify. as’ well as to explain that ‘advice, to take up the whole 
 subjéct de rovo, ‘The words in’ the treaty, as ratified, dre: 

“The not proceeds, ‘of the sale of the 160. atres of land upon 
_ the Graud. river, upén which the ‘ Missionary Society’ have 
' ‘erected: their buildings, shall: be paid to the said society in lidu 


‘of their said. improvements.” on 


These words’ are introduced, in the Senate byway of afiiend- 
. ment to. the treaty, as it had:been negotiated... 

In the original form, the pravision on this point was Bs fol: 
lows: “The mission establishment’ on the Grand river shall be 


- appraised, and the vatue paid to the proper boards.” On read- 


ing these claysés. together, it is.quite evident that. the words 


_ of. the treaty, as negotiated, are large enough t to embrace any 
_ number of establishments, and provided, an a ‘general manner, 


for. an indemnity to be paid to whatever. boards might prove 
themselves entitled. to the benefit of the provision, * Nothing was 
: definitively ascertained on this paint,. Everything was left to 
those te whom the execution of the treaty should be confided. 
Tf there were one establishment, or a hundred. were. proved to. 
_exist, the treaty had’ provided for the apptaisemeat and pay- 
“ment to the proper (that is, those. whieh should. be.. shown 
* to be the proper). boards: “dill, Lin short, was genéial, indefinite, 
and executory, Not SO with the article as amended by the 
Senate. ° This g enerality of: expression ’ is there ejected , both 
as to subject and object... ‘There is a certain degree of. definite- 
ness and. precision—instend: of « ‘mission establishment,’? it is 
“« the Missionary Society, and its bulldings;, instead of the ap- 
‘ prajsement, to be ‘madé, the indemnity i is ascertained: jt is the 
_ value of the’ fee- simple of the. land itself on. ‘which the im- . 
provements have been made! and that Jand is described, rot 
in loose terms, but as ‘the 160 actes’’ agfually, set’ apart and 
ovcupied ‘by the’ soviety.. Itis.a universal rule that the general 
shall yield to the particular in such descriptions, even where 


‘ the same parties havé used ‘both forms’ of expression 5. much 


more J is this rule binding where the partigular has been substi- 


v 


-~ 


‘ a 


| ae 8 : soe a , i. ~ 
TO. THE SECRETARY OF THE PREASURY.. 155 
Disposal pf ‘the Missionary Landa, on Gtand Rivet. 


ieee retina (cate ave Sao Ue DOOD See ee ee 
tuted for the. indefinite, by .a ‘séparate ‘body, whose , fanction. : 
is independent, and, whose provinge it-is to correct. , Phere’. | 
fore, 1 hold the true question to’ be, What 1g. meant‘ by the 
words ‘the Missionary Society’’ in the. 8th article. as modified. 
by the Senate? . This may. ‘bea question of- latent ambiguity ) 
and, in that ease, must: ‘be. ‘settléd:, by: parol evidence, Was | 
there, in’ fact, more thap one. missionary. society ? If so; ‘gid: 
they both: stand. in Yhe same felativir to .the government add - 
to the Indjans? dr did.-one of them hold,*s as it were, of the. 
other, as sub-tendnt, or, in: sufferance; &o.t° The, presumption . 
arising on the use of the definite : form,;.<é the Missionary .So-- 
ciety,’’ .}S5. that only one was in the ‘contemplation of the 
Senate. .This, presumption may be rebutted ,. and a. casa of 
ambiguity raised; but-then, I-think the evidbiice must ,be clear — 

to show that thete was a second—-that ‘is, a body that might 
aan be called; and Which w was called, by the name of ‘ Mis- 
sionary Societys? ". \.- 

Of course, alf this is Tattes of fact; with-which this office 
ean have- - nothing” tor do. : The department, Gr those who éx-. 
ecute -the. treaty, must: take the necessary evidence. But Mr; 
Butler’s opiniour is) that. the: ‘change made. by the Senate, in the 
8th article, goes only to-the mede of payment of the indemnity 
stipulated -for,.and leaves! the, objects where they stood, under 
the general words of the treaty. I do ,not, think so. I know 
s no. principte'of, law. upon which such-an interpretation can 

be suppprted; but 1 admit that it"has dn -air.of equity in it; 
and since his spinion’has sanctioned. the claim of the Catholi¢s, 
and.siace it appears, from the papers before me, that this church 
had, in’ fact, a sniall establishment, there, I ‘would advise the 
department to act on his view of the subject, and to distribute _ 
the fund in thé proportior of the appraised value of the Baptist 
and Cathotic improvements—that is;as $6,000 is to $300. 
The next question is, what. is that fund? The words of the — 
Sth article, as modified by the: Senate, are, to a certain intent, , 
precise: “It is the’160° acres on mud river;on which the 
society has’ erected its buildings.”? But does ‘this’ mean a 
quarter section, technically s so called; according tothe govemn- | 
ment plan of survey ;.or does it mean ‘black acre, or whife aete, _— 
containing 160 acres, actually occupied. under. certain metes 
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‘and bounds by the society:? © Here, again, it mdy be necessary 
‘to-look into'the facts: But the country being at that time in 


possession of: the. Indians, liad not been surveyed; and. so I 
take it that # technical quarter settion, as such, is out of the 
question.’ : As to ‘arbitrary metes ‘and bounds, containing 160 


_ acres, the idea i is nat to. be entertained, All Jocatious, in the 
‘absence of eX press. statutable provisions to thé contrary, must 


conform to the exact system of Surveys adopted ds the funda- 


. mental law of the public domain: 1 am of opinion, therefore, 
that the’ quantity’ named’ (160 acres) ‘thust be ‘taken 60 &s to 
include all the improvements on the river, and so as to conform, * 


as nearly as possible; to the systems of subdivision ddopted by 
law. The survey that must:obtain ig ‘that ef the- surveyor gen: 


eral. ‘Fhe location made by the State of Michigan Was unaue 


thorized, and ought to be cancelled, if, as T ‘suppose, it ‘bas nat 
been patented. The last question is, shall the. Baptist society 
have a patent? I should answer thig question: unthesitatingly 
in the, affirmative, if I were. quite: sure; as I-certainly believe, 


-they are the society in the ‘contemplation, of the Senate. -- Be: 


ing entitled to the net procteds Of the sale, they: would ‘have the 
option of taking the land. “But since Mr. Butler’s-opinion-ad- 
mits the Catholics to'a share in those proceeds, a.sate may be 
“Necessary unless the Catholics agree to‘takea pecuniary | in-. 
demnity propertioned : to the appraised: “value of. Meir.improve- 
ments ($300 to $6,000) charged ‘upon the’ land in satisfaction, 
In that case, I see no difficiilty: in granting the. patents ma 


I have the honor to be,” sir, your obedient servant, 
- 0 op HE 8. 3. LEGARE.” 


Hon. Joun O. Spencrh,. | a a ee 
rs ‘Treasury. a ee 
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By ar act aaprowel 3d March, ‘1819, hep were Soden to John Pane t 
Co. 310 drpeng of land near Mobile; ‘und the question of the extent sa the claim 
‘confiraved Was acted: ia many hea ago. eS 
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‘The survey, aa. executed by the. surveyor general, (Wheatley,) which Fecogy, , 


nises the claim of Forbes & Ce. to hold the strip of sane not embraced ’ ‘in. she 
orizinal Britiah grant,“ought npt to be disturbed. an et tage 
his the Spanish grant, enlarging the Epglish. grant, that i is sealing wheredj 
the strip of land between saab eraacye: the river Js ee Ba a 


“Oreice oF. ‘ra _AdnonNex Galvani, © ) 

: en aoe "Merch 20, 1843. 
Str: Your ‘predecessbr a. to mey on the 27th ultimo, 
a communication ‘from. the “ Commissioner of the .General 

Land Office, relative to the cai | of John Forbes & Co., a 
complete title embraced im Cramford’s report’ ‘(American State 
Papers , yo: 3, pege 7, numbered. 8). for 310 arpens, near Mo- 
bile, im the district east.of. Pearl, fiver, in. Louisiana, and con- 
firmed by act of, Congress Papproved 3d March, 1819, entitled 
‘An act for. adjusting Claims to land and establishing land 
ofiices in the district east .of the.island of New Orleans; to- 
gether with a statement repared byt the Solicitor of the Gene: 
ral Land Office ;?”- and: requested my opinion on the question, 
What is the extént of the claim of John Forbes & Co., as con- 

firmed by: (he act above’ referred’ to? 

_ The Commissioner, of the "Land Office expresses a very clear 
opinion, that . the sutvey..as executed: by the surveyor general, 
(Wheatley,) ought net to he ‘disturbed: That survey, it seems, 
Tecognises the clainy of Forbes & Co..to hold the strip of land, 


. 38 pot embigced in ‘the’ original British grant as good. On 


looking into the J papers-befare me, I confess’ I see no ground. to 
doubt fhe caréctness of .this ‘conclusion of the Commissioner. 
This whole subject appears tO, have been acted upon in the 
Land Office any years ago, ‘and it. is not very clear. to me 
that the decision. of ‘the’ proper. department ought, without 
stronger reasons than ‘have ,been presented here, to be dis- 


‘turbed at this . Aire. of day. It cannot be too often repeated, 


that if the heads of executive departments ‘undertake to review 
the judgments of: their predecessors, they will have nothing 
else:to do, | even suppasing they have aright to do this, 

. Bat taking lt. Up a res integra, I entirely concur 1n the 
Opinion of the former Solicitor and the present Commissioner 
of the Land. Office.’ 1 see nothing in the objection, that.this 
claim i is described BS COETDB, 310 acres, 1D the report on which 


‘ 
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 Congtess confirmed ‘it, “Bhe -quaytticy, fn this case was mere 
_ matter of description—as much : 60 as if the. i ae had 
“been of:black, acre ‘or white ‘agre: - a 
The Commissionef expressty repsrt it as resting on a grant 
- Of Morales and 2 survey of Pintado,” That grant and survey 
are, before’ me. In both; the strip of ‘land now in question, 
etween “thé English grant ant. the river, is added, in the 
most precise terms,'lq the quaiitity ‘called for ‘by the English: 
grant—that is, to-the 310 arpens. “It is not the English grant 
that is confirmed’ it’ is the Spdnish—thus enlarging the Eng- 
lish grant. To say. that ‘the ‘Commiissionér meant to confirm, 
not the Spanish, but the ‘Knglish. grant, is is. to contradict his 
very words. To say, that though he confirmed ‘the: Spanish 
grant, he méant that it should not carry aif it conveyed,.is to ” 
interpolate an exception into his tors which" is tepuguant » its 
general scope. A eee ee 
Clearly, the ‘mere fact: that; in 2 _pabailad ‘sfitemet, he de- 
scribes this grant thus precisely; calling fora strip of ground ~ 
in addition to the 310 arpens in the English ptant, As boing for 
310 arpens, cannot be constried- ad exelutling fhat strip.’ : ° 
The gist of the matter wasy that if vas a Spanish praft made 
by Morales; and surveyed by Pintadod.~ ‘That urn is tincon* 
ditionally confirmed, as ‘it ought’ to-have beeh.”.\..° % °-~ 
If the Commissioner meant to ‘dé -anythiag a5 ‘thane: ‘con. 
firm it As one enétre act; if he meant. ¢o say that it was bddd 
for part; and bad for the test; if he méant Yo pass it qua ‘Eng: 
lish grant and reject it gua. Spantists grant, he Was bound to 
specify, and distinguish the valid from the” invaltdy- ‘He was - 
ei to say. what he theant, in’ lariguagé clearly importmg” 
' Instead of confirming thip as a grant by Marales,, he ought. 
peta to have confirmed it as ah English grant;-which, Mo» 
rales attempted to enlarge, ard either hay no, power to éniarge,~ 
or did not, by any effectual conveyance, enlatge. ‘In short, - 
precise, negative words, inconsistent swith thd general. idea of 


@ grant:by Morales, surveyed. by Pintado, ougiit to have been, — 


and doubtless would have been used.. > As it’ is; ‘the ‘quantity, 
310 arpens, is consistent with the Spanish title, anda good .de- 
scription of the grant so far as it goes; “but ‘it would | be’ a rhost - 
strained and finwarrantable construetion’ to eire. it ‘the effect 
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of turning this Spanish’ grant: into”al English: one, or cle: 
ing a part of a Spailish grant’ just as ‘valid .as any’ other. Tha 
only point in the case: on' ‘which’ 4 should have” felt. ‘a doubt, 
was the power’of Morales td’ malte’ any grant at all‘after ‘the | 
year 1803, when this” part of Léuisigna wie ;ceded to us. - But. 
the Supreme: Coutt, iti the cise of Pollard’ s. heirs vs. Kibbie,. 
(14 Pet.-353,) have redognised. that power in, the Spanish, gov- 
ernor, and the executive. Se sah oa will ‘act upon: nats doc-: 
tine. . 

I nase the honor ‘6 be, Sir yoa ‘Sbedient servant . 

pee | OH. US. LEGARE. 
Hon. ‘Joun C. Sonoma. a Pm Ti 
| Seeretary of the Prepsiry: | oe : 
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RIGHT OF pans. & co 28 ibxpness 0 CARRY LETTERS. 
ie OPS 

The transpiafiod hy A: pare express ‘of letters, packages, &c., over mail 
routes, 1g a violation of thé, acts of 1825 ahd 1827; sole the eure attorney 
shoald proceed 16 prosecute ihe offenders. 

It is a frand-upoh thesevenue for any common carrier té be the bearer of any 

. letters, exdept thdaé ‘of; his emplqyers, whether with or without recompense; 
and a meas énger segulesly going between two pete carrying letters for a fee, 


‘isa commen, cartier, *. 
» 4, ae 


Sac Mis  Ofrick OF THE ATTORNEY Generaty 
er ar x March 22, 1843. 

Sra’ “¥burIettenof the teat instant submits to me the follow- 
ing case: 44 beoomes my duty to sclicit from you an official 
opinion ‘by which: the action of this department must be regula- 
ted. It woakbbe affg¢tation in. me to say that I have no opinion 
of myown wpor the quéstion Stated. Yet it isdue to you and to 
myself to say; that" ‘the nécessity of this application is forced 
upon me by the opinion of the district attorney for the southern 
district af Nes: ‘York, who had been required to institute pro- 
eeedings “agdinst: ceftain ‘trdividuals for the violation of the 
laws of the United: States regulating the post office establish- 
ment; whiclf apirfion accompanies this communication. 

“The case ts this: Adams & Co., of New Yark' and Boston, 
constitute: ‘a Bom. éngaged itt what ‘ties assumed the name of 
a private capes he}ween New York and Boston; and between 


. 
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those points and other post | tawns.! "They: are openly and avow- 


edly the’ carriers’ gf ‘what. they call packages, besides bundles 


of goods, samples, metchahdise*Cc., of light freight. They 
Were seen; on the. 15th December, 1842, to take letters suffi- — 


cient to. amount fo phree dgllars; which amount they received 


‘ for, transporting them’ to New. Yort,, Generally these letters, 


packages, &e.: ) are conveyed.i in.the train of cars and the steam- 
hoats which carry the ‘tmall_satways., over mail roads, or roads 
parallel thereto. ' These men and officers are in the daily habit 


of doing this to Such_a degree ‘as to threaten bankruptcy to the | 


department. The evidence of this fact was furnished the dis- | 
trict attorney, accompanied by a request that he would institute 


proceedings. He replies.as in paper Nor ben 2 
‘CTE the facts be. as stated, yous official opisiion’ is; required 
whether these men have not-incguered the penalty ianposed by 


" the acts of Congréss of 1825 and‘1827:7 «64. aw 


I have looked into the acts of 1825 anid: 192 ; indy athough 
they are certainly not drawn with all “the, :piedision, and. @x- 
plicitness desirable in‘ penal legislation, 'T baves bo. doubt but 
that the case you have stated.comes within’ the trine éftent qd 
spirit of the former, and constitutes an offence witich it is.iui- 
possible you should suffer to pass withgut-dn: tem t to ‘pwnish 
and arrest it. The district attornoy- ‘must be last ctad 06 j pro- 
ceed, under the act of [§23, against all the’ parties. rcancerned 


- 


im this systematic fraud upon the revenue. 9f thé ‘country. ’ 


Should the court (unexpectedly),rule ’ that, wird is: 8. eléarly. 
Within the meaning of the law-.iv not definad: with, ‘the! atcu- 
racy necessary in such cases, it will” be: youy Bits. ‘inmediately 
ta bring the matter to the viety af Congress, i, ender that 8 
complete remedy for so crying an-evitbe proimnpply adopted. 
But I am of opinion, on a full examination Df thé act Of-1529, 
that no further legislation is needed, te pauish: and prevent, the 


class of offences in question. - It.is-plain,. front’ sections. 6; 10, | 


17, and 19, that it is the duty of ever owner, and manager 
of a packet ship, &c., either in the foreigit ‘or coasting, trie, to 


deliver to the postmaster of the respective ports at letters, eX: 


cept those addressed. to consignees and ownsrs,. Ree itis UR: 

lawful, ‘and a frayd upon the revenue,.for any. common. carrier 

to be the bearer of any letters, except: those of his eniployers, 
e. 
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whether with or without recompense; but @ fortiors in the latter 
case. 

By section 19, no stage, &c., and no packet boat or other 
vessel, which regularly plies on a water declared to be a post 
road, shall convey letters, except such as relate to some part of 
the cargo. For the violation of this provision, the owner of 
the carriage or vessel shall incur a penalty of fifty dollars; and 
the person who has charge of such carriage or vessel mav be 
prosecuted under this section, and the property in his charge 
levied on and sold in satisfaction of the penalty and costs of 
suit: provided that it shall be lawful for any one to send letters 
by special messenger. 

This proviso is loosely worded; but it admits of no fair ju- 
dicial construction but this: The only case excepted out of the 
provision of this law is that of a person sending letters by a 
messenger not generally engaged in such a service. A mes- 
senger regularly going between two points, and taking any 
letters trusted to him fora fee, is not a special but a general 
messenger, and, in every sense of the word, a common carrier. 
To except such a case would be to make the law repugnant 
to itself. Suppose the owner or carrier of a boat to set up such 
an express; any and everybody would see that it were a palpa- 
ble evasion of the law. But if anybody else may do it, why 
should the owner or master alone be prohibited ? 

As to the vessel, &c., it can make no difference whether she 
carry the mail or not. The act is, in this respect, as compre- 
hensive as possible, except that if the master or owner of a 
steamboat which carried the mail for an adequate compensation 
from government should take part in or connive.at such a fraud 
upon the post office, he would be doubly guilty in law and 
morals. 

As to the commercial partnership engaged in this violation 
of the law, 1 confess I was inclined to agree with Mr. Hoffman 
until the twenty fourth section of the act of 1825 was brought 
to my view. The words of that section appear to me directly 
to embrace their case. 

With regard to the principle of interpretation applicable to 
laws intended to protect the revenue against fraud, I ought, 
perhaps, to add, that they are not subjected to the narrow rules 

Vou. 1vw—11 
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formerly applied in the construction of penal statutes. In Eng- 
land, the very opposite principle is adopted. (Edw., 289, the 
Adam.) In our courts, such acts receive the same construction 
that would be put upon any other remedial legislation; that is, 
a fair, sensible, practical interpretation, without reference to 
any merely technical rule in favor of the accused. The ques- 
tion is: Is it not plainly unlawful to set up a private post for 
hire on a post road, defrauding the post office of its dues, and 
making it a mere burden on the honest classes of the commu- 
nity, to the advantage of interlopers and their customers ? 

It is manifest that either the post office monopoly ought to be 
abolished for all, or the laws that protect it from invasion be 
indiscriminately enforced. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 
Hon. C. A. WICKLIFFE, 


Postmaster General. 
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APPOINTMENT AND REMOVAL OF INSPECTORS OF CUSTOMS. 


No person can be appointed to the office of permanent inspector of customs, ex - 
cept with the approbation of the Secretary of the Treasury. 

The only true construction, under the constitution, of the acts providing for in- 
spectors, is, that the name of the individual proposed to be appointed shall be 
submitted to the Secretary of the Treasury; and that no one shall be appointed 
unless approved by him. 

Congress had no power to vest the appointment of these inferior officers in col. 
lectors; and a construction of law to that effect would be void. It could only 
vest the power in the President, heads of departments, or judicial tribunals ; 
and it has vested the power of appointing inspectors of customs in the Secre- 
tary of the Treasury. 

Although the collector may suggest, nominate, and recommend, the appointment 
of permanent inspectors proceeds from the Secretary, and is his act, and not 
that of the collector. 

For the doctrine, generally, upon the power of appointment and removal of 
inspectors, see opinions of Attorneys General Wirt and Berrien, and the case 
of Marbury vs. Madison, in Ist Cranch’s Reports, 137, 155. 


OFFICE OF THE ATTORNEY GENFRAL, 
March 24, 1843. 
Sir: I have considered the questions propounded in your 
letter of the 20th instant. They are as follows: 
‘¢ist. Is the employment of any particular person as an in- 


ii 
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spector, &c., by the collector, with the approbation of the Sec- 
retary of the Treasury, an appointment by a head of a depart- 
ment, within the meaning of the constitution ? 

‘¢ 2d. If so, is the appointment the act of the Secretary, or 
of the collector? 

‘¢ 3d. If it be constitutionally the act of the Secretary, is a 
nomination by the collector essential to enable the former to 
appoint any person; and can Congress vest the appointment in 
the Secretary and collector jointly ? 

‘¢ Ath. Can an inspector, &c., be removed by the collector 
without the assent of the Secretary ? 

‘¢5th. Can the Secretary remove an inspector without the 
assent of the collector ? 

‘6th. Is an appointment by a collector of an inspector, &c., 
of any validity until approved ? 

‘In the last, and indeed in all these questions, I refer to 
the permanent inspectors, and not to those authorized to be oc- 
casionally employed.”’ 

The opinions of my predecessors, Mr. Wirt and Mr. Berrien, 
to which I had the honor of calling your attention, in conver- 
sation some days ago, do not meet the true difficulty of a case 
under the constitution. 

They do, however, both concur in establishing this point— 
that the inspectors contemplated by the act of 1815, and indeed 
all permanent inspectors, are, to all intents and purposes, offi- 
cers of the government of the United States, not mere occa- 
sional deputies, employés, or agents of the collectors. Under 
the act of 1799, which is, in this respect, still of force, so far as 
subsequent enactments are not wholly incousistent with it, 
itis plain that the collectors of the customs were authorized 
to appoint occasional inspectors whose services were demanded 
by extraordinary exigencies in the service. You very properly 
disunguish between those and the permanent inspectors ex- 
pressly recognised as public officers by the act of 1815, &c.. 

Although the constitutional question had evidently not oc- 
curred to Mr. Wirt, yet he is of opinion that the better con- 
struction of the 21st section of the collection law (Laws U. 8., 
vol. 3, p. 155) is, “‘ that the name of the individual proposed 
io be appointed shall be submitted to the Secretary of the Trea- 
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sury; and that no one shall be appointed who shall not be 
approved by him.’’ This, I have no doubt, is the true, and 
indeed the only possible construction, under the constitution. 

' Congress has power to vest the appointment of these inferior 
officers in the heads of departments. It has no power to vest 
it in collectors. Therefore the law, if it meant that, would be 
void. Therefore, again, the law must not be interpreted to 
mean that, if it can be interpreted to mean anything else. 
Then, is it susceptible of any other interpretation? Clearly, 
as Mr. Wirt shows, it may very well mean, that the nomination 
of each particular inspector, &c., shall be approved by the Sec- 
retary of the Treasury. 

But you ask, Is this the appointment of the Secretary, or of 
the collector? 1 answer, it must be the appointment of the 
Secretary, or it is null and void under the constitution. No 
points of our fundamental law are more difficult than those in- 
volved in this whole subject of appointments. Witness the 
questions discussed in Marbury vs. Madison, l Cr., with Mr. 
Jefferson’s able and strenuous objections to the law of that 
case. Witness the debate on the power of removal in 1789, 
and the matters still treated as undecided in the elementary 
treatises of Story and others. My own opinion on the points 
now propounded is, notwithstanding, entirely decided. I think 
Congress has no power whatever to vest the appointment of any 
employé, coming fairly within the definition of an inferivr offi- 
cer of the government, in any other public authority but the 
President, the heads of departments, or the judicial tribunals. 

But may they not vest the appointment in either of these, 
to be exercised in a certain manner, with certain precautions 
or limitations, for a certain term, &c.? I think they may. 
Would it be a fair constitutional exercise of that power to re- 
quire that the Secretary should make an appointment out of a 
certain number of nominees proposed by a collector, or only on 
a previous nomination by the collector ? 

if this were a question entirely unprejudiced by practice and 
opinion, I should hesitate before I answered it in the negative ; 
but I consider it to be too late to start a doubt upon the subject. 

The result is, that permanent inspectors can be regularly 
appointed only by the Secretary of the ‘Treasury on the nomi- 
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nation of the collector; and the inspectors now in office must 
be presumed to have been appointed in this form. As to their 
acts, I do not apprehend any great difficulty. They have acted 
with the consent of their superiors as officers, and would be so 
held by the courts to all intents and purposes. 

I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. 





APPOINTMENT AND REMOVAL OF INSPECTORS OF CUSTOMS. 


A collector of customs cannot remove a permanent inspector without the assent 
of the Secretary of the Treasury; but the Secretary of the Treasury has the 
power, in a proper case, to displace an inspector without the consent of the 
collector. 

But, as the collector’s opinion has been required in putting inspectors in, and that 
officer has been uniformly consulted in putting them out, it is too late to act 
on the mere summum jus of the case. 


OFFICE OF THE ATTORNEY GENERAL, 
March 24, 1843. 


Sir: 1 thought the general principles laid down in my opinion 
covered all the grounds embraced by your questions sufficiently 
for all practical purposes; but I can perceive, as you remark, 
room for misconstruction on one or more points. I answer the 
Ath question as Mr. Wirt does: A collector cannot remove a 
permanent inspector, &c., without the assent of the Secretary. 

The 5th is a much more difficult point; but it is my opinion, 
on the grounds relied on by Mr. Madison in the debate of 1789, 
that, as the appointing power is clearly only in the Secretary, 
s0, in the absence of all positive legislation to the contrary, the 
Secretary has the power to displace without the consent of the 
collector. I say in the absence of any express legislation of 
Congress on the subject; because Mr. Justice Story, in his 
Commentaries, (vol. 3, p. 386,) seems to consider it as settled 
law ‘‘ that so far as Congress constitutionally possess the power 
to regulate and delegate the appointment of inferior officers, so 
far they may prescribe the term of office, the manner in which 
and the persons by whom the removals as well as the appoint- 
ments to office shall be made;’’ and for this is cited Marbury 
vs. Madison, 1 Cr., 187, 155. 
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Ihave not the book at hand, but, at any rate, it was but 
obiter dictum in that case. However, I am not prepared posi- 
tively to dissent from any part of this very sweeping proposition. 
The question you propound is embraced in it, and is one of 
exceeding great difficulty, not only on principle independent of 
authority and practice, but more especially on what, ever since 
1789, has been the settled course of the government under all 
administrations, sanctioned repeatedly and expressly in the 
legislation of Congress itself. 

Yet if there were an absolute necessity to give an opinion 
on this 5th question, I should feel bound to say that I think, 
on the rigor of legal principles the Secretary has the power to 
displace. But is this question entirely unprejudiced by opinion, 
by the practice of the government, and by what may be in- 
ferred, and what evidently has been inferred, to be the spirit of 
our legislation on this subject? Although I have no doubt Mr. 
Wirt is right in preferring the construction which I adopt, that 
the approbation of the Secretary must be sought to each nomi- 
nation; and although it is further my opinion that this appro- 
bation is, under the constitution, the very appointment; yet, 
since Congress has seen fit to require the collector’s opinion in 
putting these officers #7, and since he has uniformly been con- 
sulted, at least, in putting them out, I hold it to be too late to 
act on the mere summum jus, especially in a matter so difli- 
cult, and should be unwilling to advise a Secretary, except in 
a strong case, to eject any officer without the consent of the 
collector. Yet I give it as my judgment, that in a proper case 
he has the authority and the discretion to do so at any rate 
until his power in this particular be expressly restrained by 
act of Congress—admitting, hypothetically, that Congress is 
competent to restrain the Executive in the exercise of such a 
function. The power of the President as head of the govern- 
ment, under the constitutional injunction to see the laws faith- 
fully executed, stands, I incline to think, ina different category. 

I have the honor to be, sir, your obedient servant, 
: H. 8S. LEGARE. 

Hon. Joun C. Spencer, 

Secretary of the Treasury. 
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SALES OF THE CHICKASAW RESERVES. 


The lands of the Chickasaws were put on the same foot as the public domain, 
and are therefore not subject to private entry until the same shall have been 
proclaimed to be in market. 

The great fundamental principle of our land sales is, that private entries shall 


never be permitted until after proclamation is made that the lands are in 
market. 


The reason of this rule applies in all cases where, from any cause, land has been 
temporarily taken out of commerce. 

The words of the 10th article of the treaty, concerning the gradual fall of the 
price, did not contemplate a fall to be regulated by mere lapse of time. 

The plain sense of the provision is, that lands, after having, with due notice, 
been one year exposed in open market, ata fixed price, may be for another 
year offered at a reduced price, and so on. 

But private entries are not in order until the land shall have been proclaimed to 
be, and shall have been, properly put in market. Lands which have never 
been in commerce at all, cannot be treated, at the end of the term designated 
in the treaty with the Indians, as lands for which nobody would bid. 

OFFICE OF THE ATTORNEY GENERAL, 


March 29, 1843. 


Sir: I have considered the case of the Chickasaw reserva- 
tions, submitted to you by the Commissioner of the General 
Land Office on the 6th instant, together with some views of the 
subject presented to me in writing by Mr. Senator Walker on 
behalf of the State of Mississippi, as well as other papers con- 
nected with the matter. I confess that I concur fully in the 
conclusions of the Land Office. Were it a new question I 
should hesitate long before I pronounced the regulations of 
that office, as set forth by the Commissioner, unauthorized or 
wrong. The great fundamental principle of our land sales is, 
that private entries shall never be permitted until after procla- 
mation is made that the lands are in the market. The sense of 
this rule is too obvious to need enforcing; but it is quite clear 
that the reason of the law applies, whenever, for any cause 
whatever, land has been temporarily taken out of commerce, 
as if, for instance, it has been reserved by mistake for military 
or other public purposes: but this is no longer an open question 
in this office. My predecessor, Mr. Butler, in an opinion cited 
by the Commissioner, laid down the rule; and even if I were 
disposed to dispute its reasonableness, (which I certainly am 
not,) I sbould not now venture to shake its authority. The 
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regulations of the Land Office, in the premises, must be con- 
sidered as agreeable to law so far as the executive department 
is concerned. I ought to add that, by the express provisions 
of the treaty with the Chickasaws, the sale of their land is put 
on precisely the same foot as that of the domain of the United 
States. As to the words of the 10th article of the treaty, (1834,) 
the gradual fall of price contemplated was not meant to be 
regulated by mere lapse of time. Te clearly could not be 
of the essence of the thing. ‘The plain sense of the provision 
is, that land, after having, with due notice, been one whole 
. year exposed in open market for sale at a fixed price, shall not 
have fetched it, it shall then be for another year offered ata 
reduced price, and soon. But how unreasonable, and, even in 
the case of a cestui que trust, unconscionable it would be, to say 
that land which has not been so exposed in market, for which 
nobody could have made a bid, because it was not in com- 
merce at all, should be treated, at the end of the term designa- 
ted in the treaty, as land for which nobody would bid. Even 
a statute of limitations, which is matter of positive legislation 
and strictitssimt juris, is not considered as running when the 
courts of a country are shut up, and a right of action cannot 
be enforced, and where lapse of time, therefore, is not accom- 
panied with its usual effects and presumptions—much more in 
a case like this, of a contract bona fide, if there ever was one, 
and a trust for the protection of the helpless and the ignorant. 
I have the honor to be, sir, your obedient servant, 


| H. S. LEGARE. 
Hon. Joun C, Spencer, 


Secretary of the Treasury. 


_ COMPENSATION OF MARSHALS IN CERTAIN CASES. 


Mileage fees to district marshals whilst in pursuit of a person for the purpose 
of service of process upon him, have been passed at the department; and ae it 
seems equitable, although not within a rigid construction of the law, it may 
be well to adhere to the practice. 


OFFICE OF THE ATTORNEY GENERAL, 
April 3, 1843. 
Str: The claim of Mr. Bosler, marshal of the western dis- 
trict of Pennsylvania, for fees, presented in the letter of Mr. 
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Whittlesey, falling more properly within the province of the 
Solicitor of the Treasury than the Attorney General, I sub- 
mitted the case to that officer, and now enclose the opinion he 
furnished me. 

On receiving this opinion, I looked, myself, into the act of 
1799, and had a conversation with Mr. Penrose upon it, of 
which the object was to learn from him what had been the 
practice of the treasury in these cases. The equity of the claim 
is indisputable; indeed, so much so, that one is reluctant to 
suppose a priors that there can be any doubt about the law. 
But a real difficulty arises out of the words of the statute, 
which seem to contemplate, as they certainly express, actual 
service of the writ as a condition of the payment of fees. ‘T’he 
measure of compensation is to be determined by the distance 
between the place of service and the court. If there has been, 
in fact, no service at all, it might be asked, how shall the 
amount due the officers be ascertained? There is no provision 
made for so many miles of travel in quest of one who has not 
been found. 

Therefore, had the construction adopted by the Auditor been 
originally put upon the statute, however hard the case of the 
claimant might, and indeed certainly would be, I should not 
be for disturbing it. But the Solicitor informs me that the 
allowance now claimed by the marshal has always been passed 
by the courts, and at the treasury; and ceitainly where, as in 
this case, the marshal has been directed to seek a defendant in 
a particular place, the objection of uncertainty is obviated. 
Then it comes to this single question, whether the word ser- 
vice, in the statute, necessarily implies that actual service shall 
be, in all cases, a condition precedent and indispensable. 

I should have been unwilling to put so rigid, and, I think, 
strained a construction on the words of the statute, were it 
now to be construed for the first time. But if, as I under- 
stand, contemporaneous interpretation and settled practice have 
been in favor of the allowance, the rule, in my opinion, ought 
on every account to be adhered to. This, however, is a fact, 
as to which the Auditor of the Post Office has better means 
of informing himself than I have. 

I would only add, that the act of 8th May, 1792, which au- 
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thorizes payment out of the treasury of all fees to the marshal, 
&c., is an analogy worthy of your consideration. 


I have the honor to be, sir, your obedient servant, 
H. S. LEGARE. 


Hon. C. A. Wickuiirre, 
Postmaster General. 


COURTS-MARTIAL—TRIAL OF COMMODORE BARRON. 


Commodore Barron was tried by a competent court, whose sentence was ap- 
proved by the President. After the lapse of thirty-five years the Executive 
will not look into the particulars of the trial on an allegation that it was irreg- 
ular. If there were irregularities in the trial, they should have been alleged 
before the sentence was confirmed. 


OFFICE OF THE ATTORNEY GENERAL, 
| April 3, 1843. 

Srr: I have received the letter or memorial of Commander 
Pendergrast upon the subject of Commodore Barron’s trial, 
with your endorsement referring it to me, with a request that 
1 would give my opinion on the two following points: 

Ist. Does the fact that the witnesses were sworn by the 
judge advocate, and not by the President, there being no ob- - 
jection at the time, vitiate the proceedings ? 

2d. If yes, what relief can now be given ? 

I hold it to be quite unnecessary to consider the first point, 
because my opinion is very decided on the second, that it is 
impossible for the executive department to interfere in the mat- 
ter. Commodore Barron was tried by a competent court. Its 
sentence was (or must now be presumed to have been) ap- 
proved by the President at the time. Had the irregularities of 
the trial been brought to the view of the Executive, they would 
have been fully considered; and if the proper department had 
entertained any doubts, the Attorney General for the time being 
would have been consulted upon the subject. All this might 
and ought to have been done before the sentence was confirmed. 

It is too much to ask, after the whole generation who were 
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concerned in these proceedings have passed away, that a sol- 
emn judicial sentence thus pronounced, thus ratified, thus ac- 
quiesced in, should be set aside as a mere nullity, because ir- 
regularities, (admitting them to be such,) of which the accused 
might have availed himself in arrest of judgment, were suf- 
fered by him to pass without objection; or because, objection 
being made, it was overruled by the competent authorities. 

If this precedent were set, the Navy Department and this 
office would be turned into a permanent court of errors to try 
over all the cases disposed of since the foundation of the gov- 
ernment; for if thirty-five years be no bar, what is? And if 
you can set aside a judgment of your predecessors, why shall 
not any of your successors for fifty years to come set aside 
yours ? 

It is a vain conceit, that because the proceedings are irregu- 
lar, and fatally irregular, (if the exception be taken in proper 
time,) therefore the judgment once suffered to be entered up is 
void. ‘Thus there are many things in the summoning and con- 
sututing of juries, and in the conduct of a trial, that make the 
verdict void; yet, if advantage be not taken of them by motion 
in arrest of judgment, no writ of error lies, even where there is 
a competent court of errors, (Rob. Abr., 783; 4 Cro. Eliz., 
616;) and it is very proper it should be so—vigilantibus, et non 
dormientibus leges subveniunt; and the repose of society, and 
the putting an end to controversy and litigation, are more de- 
sirable than mere accuracy of procedure, or even the justice 
of a particular case—not to mention that acquiescence implies 
consent, and consent cures error. 

In short, I see no remedy which the executive department 
can afford in the premises, and it is therefore unnecessary to 
look further into the merits of the case. 

I have the honor to be, sir, your obedient servant, 

H. S. LEGARE. 

Hon. A. P. Upsnur, 

Secretary of the Navy. 
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CONCERNING THE RE-ISSUE OF TREASURY NOTES. 


Under the act of Congress of March 3, 1843, authorizing the re-issue of treasury 
notes and for other purposes, whenever outstanding treasury notes issued in 
pursuance of the act of 1842, or any previous act of Congress, shall be re- 
deemed before July 1, 1844, other notes may be issued in the place of those 
redeemed; but the notes outstanding of an earlier issue than 1840 are governed 
by the law then of force, except so far as the act of 1843 authorizes their re- 
issue if redeemed. 


OFrFick OF THE ATTORNEY GENERAL, 
April 3, 1843. 
Str: In compliance with your request, I have looked into 
the acts regulating the issue of treasury notes, and have now 
the honor to state my conclusions. 


Your letter of the 3d instant is as follows: 


‘‘It becomes important, in order to determine on the proper 
measures to be adopted under the act of Congress approved 
March 3, 1843, entitled ‘An act authorizing the re-issue of trea- 
sury notes and for other purposes,’ to be advised of the true 
construction of the first section of that act in respect to the 
issue of treasury notes, in place of such as may be redeemed; 
whether, if the notes so issued should be purchased by the 
Secretary of the Treasury under the authority given by the 8th 
section of the act approved October 12, 1837, other notes to 
the same amount may be issued in the place of those thus pur- 
chased from time to time; and upon those thus issued being 
purchased, whether others may be substituted. 


‘‘The general expression at the close of the first section of 
the act of 3d March, 1843, under the limitations and other pro- 
visions of the respective acts by which said notes were origi- 
nally authorized and issued, would seem to adopt all the pro- 
visions of the several acts under which treasury notes now 
outstanding were originally issued; and among them the 2d 
section of the act approved 3lst March, 1840, and the proviso 
to the 2d section of the act approved 31st August, 1842, re- 
lating to the re-issue of notes. But I desire the benefit of your 
opinion on the point, as soon as your convenience will per- 
mit.’? 


TO THE SECRETARY OF THE TREASURY. 173 


Concerning the Re-issue of Treasury Notes. 


By the act of 1841, as well as by that of 1842, authorizing 
an issue of treasury notes, the act of 12th October, 1837, as 
modified by the act of 3lst March, 1840, except as to times 
of issue, is revived. ‘Those acts, therefore, of 1837 and 1840, 
constitute the fundamental law of treasury notes, except where 
subsequent enactments have derogated from their principles and 
provisions either expressly or by fair implication. Then comes 
the question, is it meant that all the notes which, in your dis- 
cretion, may be re-issued under the act of 3d March, 1843, 
should fall equally within the policy of this fundamental law? 

And I should @ priors have answered this question in the 
affirmative; but in statufe law, general reasonings, howeve 
strong and persuasive, must yield to positive language; and 
where the written text is plain and express, no interpretation 
is either needed or allowed. This is the case with the general 
expression in the act of 3d March, 1843, to which you call my 
attention. The words are, that when outstanding treasury 
notes, issued in pursuance of the act of 1842, or any previous 
act of Congress, shall be redeemed before the Ist of July, 1844, 
the Secretary may cause other notes to be issued in the place 
of those redeemed; and this is the condition on which this new 
issue is authorized—that the notes so issued, to replace others 
issued under various acts, shall be subject to the limitations 
and other provisions of the respective acts by which such notes 
were originally authorized and issued. 

Now, as your inquiry is directed to no particular issue, my 
answer must embrace all; and therefore 1-am of opinion thata 
note still outstanding of an earlier issue than 1840 is governed 
by the law then of force, except so far as this act of 1843 au- 
thorizes its being re issued if redeemed. I say the law then 
of force—the particular act uuder which it was authorized, not 
modified by the act of 1840. This is the inevitable effect of 
the word “ respective’’ in the text cited. 

But suppose a note originally issued under the acts before 
1540 has been re-issued, or replaced by another issued since; 
my opinion in that case is, that it is goverued by the act of 
1537, as modified by the act of 1840. This, first, because the 
re issuiuig was to all legal purposes an issue de novo: second, 
because the act of 1837, so modified, is a fundamental law, 
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applicable whenever the words are not too express to admit of 
its being so applied. 
I have the honor to be, sir, your obedient servant, 


H. S. LEGARE. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. 





POWER OF PRESIDENT TO APPOINT JUSTICES FOR THE DIS— 
TRICT OF COLUMBIA. 


The President is authorized to make an original appointment of a justice of the 
peace, during the recess of the Senate, for the District of Columbia. 

He derives the power from the act of 27th February, 1801, authorizing him to 
appoint, from time to time, such number of discreet persons as he shall deem 
expedient, to be justices of the peace in the District for five years. 


OFrIce OF THE ATTORNEY GENERAL, 
April 13, 1843. 


Sir: Your endorsement upon the papers recommending Mr. 
Benjamin P. Smith to be appointed a justice of the peace for 
this District, propounds the question whether the President can 
make an original appointment of ‘such a justice during the re 
cess of the Senate. 

The case does not involve the vexed question, whether, un- 
der the constitution, merely an appointment to a newly-created 
office can be made by the Executive without the advice of the 
Senate. The President is expressly authorized by law to ap- 
point for each of the counties of the District of Columbia such 
a number of discreet persons to be justices of the peace, as the 
President of the United States shall, from time to time, (that 
is, any time,) think expedient, to continue in office for five 
years.—Act 27th February, 1801, sec. 11. Congress has power 
to vest the appointment to inferior offices in the President, 
under such regulations as it may deem expedient. It has been 
usual, whenever new offices have been created to be filled du- 
ring the recess, to authorize the President, by the statute 
creating them, so to appointto them. This is clearly constitu- 
tional legislation, and it obviates the objection made in ordinary 
cases to appointments by the Executive to new offices without 
the advice of the Senate. 
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I am of opinion, after some hesitation, that the act of 27th 
February, 1801, gives the President such an authority with 
regard to justices of the peace in this District. 

I have the honor to be, sir, your obedient servant, 
H. S. LEGARE. 

To the PRESIDENT. 


POWERS OF PRESENT COMMISSIONERS UNDER THE CHEROKEE 
TREATY. 


The jurisdiction and authority of the present commissioners, under the treaty 
with the Cherokees, is limited to cases under the treaty which were not dis- 
posed of by the former board. 

The claim of Rogers having been considered, disposed of, and reported upon 
by the former board, was not a proper subject for the adjudication of the 
present commissioners; wherefore, any decision made thereon by the latter 
was and is nugatory and void. 

Awards by the present commissioners upon claims not referred to them, nor 
comprised within the limits of their SuIOnEY furnish no warrant to the 
officers of the treasury for paying them. 

The allegation, that the former board rejected the claim through mistake, in no- 
wise affects the question of jurisdiction. If there were a mistake, and a wrong 
done in consequence of it, the claimant can obtain redress only by an appeal 
to Congress. 


The head of a Cherokee family is entitled to receive the amount awarded to his 
claim to a reservation. He 1s quoad hoc the guardian of his children. 


OFFICE OF THE ATTORNEY GENERAL, 
May 19, 1843. 

Sir: The two points propounded for my consideration in 
your letter of the 17th ultimo having been, at my request, fur- 
ther elucidated by a communication made me on the 12th 
instant, I now proceed to give the opinion which, on very 
full consideration, I have formed in regard to them. They 
are as follows: 

Ist. The first is that of Johnson K. Rogers; and the question 
is whether the proceedings that were had before the former 
tward amount to a rejection of the claim? 

2d. ‘The second relates to the right of a head of a family to 
receive the amount awarded to his claim to a reservation: 
whether he is entitled to receive the whole of the principal 
sum—which has been the construction heretofore put upon 
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the various treaty provisions, and large sums paid under it— 
or whether he shall receive the interest thereof only during 
his lifetime, the principal after his death (saving the interest 
of the widow) going to his children. The last question em- 
braces many cases; and is, for that reason, as well as because 
of the construction heretofore adopted, very important: 

Ist. To understand the first point, it is necessary to have re- 
course to the state of the case presented in the report of the 
Commissioner of Indian Affairs: ‘‘ The letter addressed by the 
Commissioner, in 1839, to the Indian office, is recited, request - 
ing a return of the papers, which they say, at the request of 
Mr. Rogers, he was allowed to withdraw, in order to obtain the 
opinion of your (my) predecessor.’’ Under date of 11th F'eb- 
ruary, 1839, they were informed, in reply: ‘‘ As you have been 
instructed to terminate your labors and transmit your records, 
it is deemed unnecessary to return you the papers in the case 
of Mr. Rogers. Your letter, before me, will be filed with them, 
and will be sufficient evidence of your rejection of the claim.”’ 

The claimant did not acquiesce in this judgment of the com- 
missioners. He has more than once appealed to the Depart- 
ment of War for redress, but your two immediate predecessors 
both rejected his application, treating the matter as res judicata, 
and considering themselves as bound by the judgment of the 
only competent tribunal, the commissioners duly appointed 
under the 13th article of the treaty. 

The question presented for my consideration is, was it com- 
petent for the present commissioners to take up this claim as 
res integra? Tam, after much reflection upon the subject, 
of opinion that it was not. Nobody will pretend, I suppose, 
that the present commissioners have any authority to entertain 
an application in the nature of an appeal from the decision of 
their predecessors. Their jurisdiction is confined to cases, 
Ist, provided for by the treaty; and, 2d, not disposed of by 
the former board. They have none whatever beyond these 
limits, and any act of theirs not within them is a mere nullity. 

Then the next question is, was this claim provided for by 
the treaty ? 

‘The state of the case does not enable me to answer this. 
But, from the reasoning of the late Secretary of War, I feel 
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justified in referring you to an opinion of mine given on the 
26th of September, 1841, and in adding a few words in refer- 
ence to the powers of commissioners under treaties between 
the United States and other nations. Some confusion of ideas 
seems to prevail on this very important subject, and perhaps 
you will not regard this attempt to clear it up as either foreign 
from the matter now before us, or unprofitable to the depart- 
ment. It is not unusual to hear the judgment of commission- 
ers in such cases spoken of as concluding all parties whatever. 
This is true as between the nations parties to the treaty. 
The question whether such a particular claim of a citizen of 
one country against the government of another is or is not 
valid as against that government, is undoubtedly submitted to 
the special jurisdiction created by the treaty. 

But to whose benefit is the judgment to inure, when satis- 
fied by that government? This you at once perceive is quite 
a different matter; and falls within the usual sphere of the ju- 
dicial power of the country receiving the indemnity. That 
either A, or B, or C, is entitled to be paid, on a specified claim 
against a foreign government, such a sum, is an international: ° 
or political matter. By the very fact, therefore, that it is so, it 
is to be adjusted by treaty—in some way to be pointed out by 
treaty, or it must become the object of war or reprisals. No: 
nation can be held responsible in any other way. As soon, 
however, as the claim is admitted as a debt, and paid by one 
country to the other in trust for its subjects, it ceases to be a 
political subject, and becomes a judicial one. ‘The execution 
of this trust is as much within the competency of the ordinary 
tribunals as that of any other. The government is a mere 
stakeholder for the use of those who are really entitled to the 
proceeds paid over under the treaty. The question, who of a 
number of citizens laying claim to the whole or part of those 
proceeds are so entitled, is one to be adjudged by the courts of 
their common country. Not only are those courts more com- 
petent in every respect to settle such disputes, but I see n 
power under our constitution that can oust them of their juris- 
diction in such matters, or vest it in commissioners appointed 
for the occasion, instead of judges holding during good beha- 
vior. It is true, the government even as a stakeholder cannot 
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be compelled to answer in its own courts without its consent. 
But this does not release it in foro conscientia from its duties, 
as a trustee, to see justice done according to the constitution. 
Neither does it, or can it, exempt from responsibility any indi- 
vidual who happens to be put into possession of the fund af. 
fected with such a trust. In the very last case publicly tried 
by Lord Eldon, he lays down this doctrine very distinctly as 
law in England, where it is competent for Parliament to vest 
complete jurisdiction, as between British subjects, in mere 
commissioners.* A fortiori is it the law of this country, in 
which the judicial power is not at the disposal of Congress, 
but set apart by the constitution itself as an institution co-ordi- 
nate to the legislature. (Hill vs. Reardon, 2 Russ., 645.) 
Therefore, in all questions between assignor and assignee, or 
their privies and alienees, the jurisdiction of commissioners 
under treaties is (at any rate in the absence of an express pro- 
vision) eo nomine in the treaty; and J incline to think, notwith- 
standing such provision, altogether incompetent. ‘T‘hey are 
corum non judice. 

But the case, as you propound it, does not involve any diffi- 
culty arising under a disputed assignment. The single point 
on which you require an opinion is, whether the claim of 
Rogers was, notwithstanding what was done by the former 
board, res tntegra for the last: and I am of opinion that it was 
not. The present commissioners object that the proceeding 
was irregular—Rogers having obtained leave to withdraw his 
papers; and I certainly concur with them, as at present advised, 
in that view. But the case was clearly within the jurisdiction 
of the first board—was fairly presented, was fitly opened; and 
they, by what seemed to them satisfactory evidence—taken, 
however, it is alleged, without sufficient care, perhaps without 
cross examination—were convinced that the claim .was an un- 
founded one. They reported upon it as such directly and posi- 
tively, and their report was received and recorded as a judg- 
ment by one of your predecessors. By what authority did the 
present commissioners open that judgment? Because it was 
given in mistake; because there was irregularity in the pro- 
ceedings, say they. That, if shown in proper time, would be 
a very good reason for reversing it in a competent court of ap- 
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peals. But there is none such provided here; or is a good 
ground addressed to the discretion of the same court for a new 
trial; or, finally, may in re métntme dubia justify an interfer- 
ence of the government party to the treaty to enforce the doing 
of justice under it; and in this last case it becomes a political 
question again, as it was at first. But where does a board of 
commissioners, authorized only to examine cases not passed 
upon by the former board, find authority to re-examine one 
that was? 

The judgment, therefore, as a judgment, is simply void; and 
would be no justification to the Secretary of War for a requisi- 
tion upon the treasury. And this leads me to another point 
strenuously pressed on behalf of all the claimants. The com- 
missioners, it is said, have exchisive jurisdiction in the matter, 
and their award is binding on the government. And so it is 
on all subjects within their jurisdiction, but in none at all with- 
out it; and above all, in the extent of their jurisdiction itself. 

No mule of law is better settled than that every special, 
limited, and inferior authority, judicial or executive, must, be- 
fore it takes a single step in any matter, allege and prove its 
jurisdiction. The onus proband: is upon it, and those claim- 
ing through it. The fact that their award is binding, right or 
wrong, must be established by evidence alunde, not by the 
award itself; and it must be established before they proceed to 
their case, or before anybody proceeds to do any act under it. 
Had these gentlemen passed sentence of death upon an Indian, 
they, and all engaged in executing their judgment, wouid have 
been guilty of murder. Their opinion of their own jurisdiction 
would have been no plea in bar. And neither would it be, as 
I have said, any authority to the Secretary of War, or the ac- 
counting officers, in a case such as that submitted to me. 
These officers must, at their peril, take notice of the fact, and 
be satisfied, by evidence of the fact, that the commissioners 
did not exceed their jurisdiction, before they proceed to draw 
money out of the treasury to pay the award. 

Aud this disposes cf Mr. Butler’s opinion concerning the au- 
thority of the Attorney General in the premises. The question 
whether the commissioners ought to have decided so or so, 
within their jurisdiction, is for them to answer; though I will 
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not say that even in such a case the government have nota 
right to the opinion of their Jaw officer; for if the decision be 
wrong in re minime dubia, and to the injury of a foreigner, his 
government would be justified in reprisals and war on that 
ground.. But I omit that head for the present, as not neces- 
sary to my answer to the pretension on behalf of the claimants. 
Admit that the Attorney General is not authorized to give an 
official opinion to prevent, it may be, any gross errors in the 
judgment of a board of commissioners within their undoubted 
jurisdiction; how does that prove that he is not bound to ad- 
vise the accounting officers of the treasury when they exceed 
it?) Tam, on the whole, of opinion that the case of Rogers 
was before these commissioners coram non judice, and that 
their judgment, as such, is not binding on the officers of the 
treasury. 

Regarding it as a political question, whether the government 
ought to disturb the judgment of the first board on the ground 
of irregularity or error, it is properly within the province of 
the executive department, and has, as it appears, been repeat- 
edly passed on by it. The proper remedy, if there be any 
‘wrong, will be in an appeal to Congress. — 

The next question is one rather of administration than of 
law. You state that the course of the department has hitherto 
finiformly been to pay over the whole sum to the father. 
‘Whether this was altogether prudent, considering the liability 
of these people to imposition, and their careless, unthrifty 
habits, is exceedingly questionable. But the father, besides 
being the natural guardian and protector of his offspring, is 
made absolute arbiter of their rights in these reservations. Kt 
is at his option whether any interest at all shall vest in his 
children; for, clearly, none does if he choose to go away at first. 
It depends upon. him, also, whether the lands shall not be di- 
vested out of them and revert to the government, as they do 
when he goes away. The treaties, therefore, confide to him, 
in a most especial manner, the destiny of his family in regard 
to this property. ‘The 13th article of the treaty of 1835 scarce- 
ly admits of any other construction. At any rate, it makes him 
their guardian qguoad hoc. This view of the subject, which is 
unquestionably a strong one, having been originally taken and 
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eniformly adhered to by the department, it is, in my ee , 
too late to adopt a new one now. 
I have the honor to be, sir, your obedient servant, 
H. 8. LEGARE. 
Hon. isa M. Porter, 
Secretary of War. 





PAY OF CHIEF OF BUREAU OF CONSTRUCTION. 


A captain of the navy, appointed ag chief of the Bureau ef Construction, can 
only receive the salary fixed by the act of 1842; and not the pay of a captain 
on duty under the act of 1835. 


OFFICE oF THE ATTORNEY GENERAL, 
May 27, 1843. 

Sr: In answer to the inquiry in the letter of the Fourth 
Auditor, “‘whether the chief of the Bureau of Construction, 
Equipment, and Repairs, in the Navy Department; whose com- 
pensation, in that capacity, is fixed by the act of 3lst August, 
1842, re-organizing the department, at three thousand dollars, 
being a captain in the navy, is entitled to receive, from the - 
funds appropriated for the naval service, the difference between 
the salary just mentioned and the pay of a captain on. duty,” 
{ am of opinion that he is not. 

The proper construction of the act of 3]st August, 1842, 
seems me to require the appointment of captains of the navy 
only to the bureaus of navy-yards and docks, and of ordnance 
and hydrography. As to the bureaus of Construction, Equip- - 
ment and Repairs, and of Provisions and Clothing, the depart-. 
ment is not restricted in the choice of persons to any particular 
class of citizens. It may seek skill and experience, wherever 
they are to be found, on the terms designated in the act—that 
is, a salary of three thousand dollars. Buta naval officer has 
in fact been preferred. He is clothed with the trust, and so is 
on duty. Now the general act of 1835 provides that every 
captain, (other than the senior captdin,) on any duty but the 
command of a squadron on a foreign station, shall receive three 
thousand five hundred dollars. 

True; but the other duty there contemplated is the usual 
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naval service. and the presiding over a bureau here 38 rather 
administrative than military. This is the view of my predeces- 
sor (Mr. Taney) in the opinion referred to by the Auditor.. 

2d. But admit it to be a naval sérvice, strictly socalled; Con- 
gress might choose that the particular species of duty should 
be less highly paid than any other. They might think it less 
exposed to trouble or peril—attended with collateral advantages, 
as greater influence and consideration. They might have said, 
therefore, expressly, that this service should be less highly 
remunerated. And they have implicitly said so. In all statute 
law the particular provision, especially when subsequent, re- 
strains and modifies the general. In this view, therefore, the 
construction of the act is, that this naval duty is specifically 
designated and compensated, and three thousand dollars is all 
that can be allowed for it. 

Therefore, in every aspect of the case, it is impossible that a 
captain of the navy, acting as chief of one of the bureaus above 
mentioned, should be paid as if he were on other duty under 
the act of 1835. 

I have the wouor to be, sir, your obedient servant, 

H. 8S. LEGARE. 

A. T. Smita, Esq., 

Acting Secretary of the Navy. 





PENALTIES UNDER TARIFF ACT OF “1849, AND THEIR REMIS— 
SION. 


The fifty per centum additional duty levied on imported goods, underthe second 
proviso of the 17th section of the act of 1342, 1s a penalty which the Secretary 
of the Treasury can remit under the act of 1797. 


OFFICE OF THE ATTORNEY GENERAL. 
June 7, 1843. 


Sir: In the case of L. Polmeiri, ‘¢ an importation of certain 
goods from Genoa, by the Sardinian barque Orbita, having 
been made at the port of New York, by L. Polmeiri; and, on 
appraisement of the same, under the provisions of the 17th 
section of the act of 30th August, 1842, the actual value being 
found to exceed, by ten per centum or more, the invoice value 
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of the same; there was levied, agreeably to the 2d proviso of 
the said 17th section, in addition to the duties imposed by law, 
fifty per centum of the duty imposed on the same when fairly 
invoiced. 

‘“‘Application having been made to the Department of State, 
through the Consul General of Sardinia, fur relief, the subject 
was referred to this department; and, upon inquiries directed . 
to the collector of New York, the letters herewith enclosed 
were received from that office, by which it appears that, view- 
ing the additional sum levied as a penalty, he has given notice 
to the importer, Polmeiri, that he must take his proceedings for 
relief under the act of 3d March, 1797.’’ 

I am very clear that the 50 per cent., in addition to the duty 
imposed by law on the description of goods mentioned in the 
last proviso of the 17th section of the act of 1842, is a penalty. 

The question you propound is: ‘Is the Secretary of the 
Treasury empowered, under the provisions of the act of 3d 
March, 1797, continued in force by the act of 11th February, 
1800, to mitigate or remit, as a penalty, fine, forfeiture, or dis- 
ability, the sum additional to the duty imposed by law, levied 
under the 2d proviso of the 17th section of the tariff act of 
30th August, 1842, in cases where the appraised value of goods 
shall exceed, by ten per centum or more, the invoice value of 
the same?”’ I answer in the affirmative. 

I have the honor to be, sir, your obedient servant, 

H. S. LEGARE. 
Hon. Joun C. Spencer, | 
Secretary of the Treasury. 


Norg.—The forcgoing was the last official opinion delivered by Mr. Legaré. 
Whilst holding and adorning the office of Attorney General, he died in the city 
of Boston, which he was visiting, on the 20th day of June, 1843. 
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OBLIGATION OF SHIP-MASTERS TO BRING HOME DESTITUTE 
SEAMEN. - 


The act of 1803, requiring masters and commanders of vessels belonging to 
citizens of the United States, and bouhd to some port of the same, to take, 
at the request of the consul, destitute seamen on beard, and to transport them 
to the port of the United States to which such vessels may be bound, is lim- 
ited to such vessels as shall be bound from the port where the request is 
made, direct to some port of the United States. 

To require all American vessels in foreign ports, whether bound directly to some 
port of the United States or not, to receive destitute seamen, would bei in 
many cases very oppressive upon masters and owners. 


ATTORNEY GENERAL’S OFFICE, 
. July 10, 1843. 

Sir: I have casetally examined and considered the provis- 
ions of the act of the 28th of February, 1803, and the letter of 
the United States consul at Valparaiso, respecting the refusal of 
Captain Theodore Perry, master of the. brig ‘‘Philip Hone,’’ to 
receive on board of said brig two destitute American seamen to 
be conveyed to the United States, transmitted to me on the 8th 
instant, upon which you desire my opinion—whether, first, it 
is the intention of the law that masters of vessels should be 
required to transport destitute American seamen, as provided 
by said act, only when such vessels are bound direct to some 
port of the United States? and, secondly, whether, under cir- 
cumstances such as those attending the refusal of Captain 
Perry, they are not under an objigation to comply with the con- 
sul’s request? 

The 4th section of the act of 1803 was designed to supply 
the 7th section of the act of 1792, ch. 94, to provide a compen- 
sation to masters who should be required to perform the duties 
it imposes, which the act of 1792 did not afford, and to fortify 
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the sanction by which it was to be enforced, by an increase of 
the penalty demanded for its violation. The only other act of 
Congress relating to the subject is that of 1811, ch. 95, which 
provides for the allowance by the Comptroller in certain cases 
of additional compensation. 

} do not find that these provisions have been at any time the 
subject of judicial examination; the answers to your inquiries 
must, therefore, be sought in the terms of the laws referred to. 
These I think susceptible of but one interpretation. The lan- 
guage of the act of 1803, borrowed from that of 1792, is, that 
all masters and commanders of vessels belonging to citizens of 
the United States, and bound to some port of the same, are re- 
quired and enjoined to take such mariners or seamen on board 
of their ships or vessels at the request of the said consuls, &c., 
and to transport them to the port of the United States to which 
such ships or vessels may be bound, &c. The act does not. 
impose the duty of transportation upon every American vessel 
found in a foreign port. For obvious reasons, such a require- 
ment might, under many circumstances, operate the most op- 
pressive inconvenience upon masters and owners. But the 
provision is limited in its application to such vessels found in 
a foreign port as shall belong to citizens of the United States, 
and as shall be bound to some port thereof. Bound whence? 
From the pert at which such vessel may be found—not from 
a port to which she may be first bound—and thence to some 
port of the United States. Such a construction would apply 
the provisions of the act to every vessel belonging to citizens of 
the United States wherever bound, if destined ultimately to re- 
turn home. 

I am of opinion, therefore, that the act of 1803 does not re- 
quire that masters of vessels should transport destitute Ameri- 
can seamen, except in cases in which such vessels are bound 
direct to some port of the United States. 

The second inquiry, as to the particular case of Captain 
Perry and the extent of his obligations, it is not easy satisfac- 
torily to answer, because of the defect in the information upon 
which it is suggested. The circumstances connected with his 
refusal are so generally stated, as to render it difficult to deter- 
mine whether the voyage to Coquimbo was merely colorable or 
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contemplated in good faith, and whether it was an intermediate 
port at which the vessel was to touch or call, or a port of bona 
Jide destination. It is quite clear that in the one case the duty 
of the master would have been to transport the seamen; in the 
other, if my answer to your first question be right, the law im- 
posed on him no such obligation. 

Under all the circhmstances of the case, I would respectfully 
suggest that the transaction offers an occasion which may be 
advantageously embraced by an appeal to-the judicial depart- 
ment of the government ‘to settle the construction of a law, 
upon the rigid enforcement of which many and unporant in- 
terests depend. 

I have the honor to me sir, your obedient servant, 


JOHN NELSON.: 
Hon. A P Upsuour, 


Secretary of State. 


ACCEPTANCE OF POSTMASTER’S BONDS. 


It is not material whether bonds taken under the provisions of the 37th section 
of the act of the 2d July, 1836, are accepted in the mode suggested by the Au- 
ditor in his communication of the 10th of May, or in-that which, for greater 
convenience, has been adopted by the Postmaster General; no form being pre- 
scribed by the act. 

For the security of the sureties bound in the previous obligation, the date of the 
acceptance should be endorsed on the bond; yet the parties to the new bond 
are bound by the acceptance in fact of their bond by the Postmaster General, 
and this acceptance may be shown as any other fact is required to be. : 

Opinions of the court governing the question may be found in 12 Wheaton’s Re- 
ports, page 64. 


ATToRNEY GENERAL’S OFFICE, 
_ July 12, 1843. 

Str: Ido not think it is at all material, whether bonds taken 
under the provisions of the 37th section of the act of the 2d 
July, 1836, are accepted in the mode suggested by the Auditor 
in his communication of the 10th of May, or in that which, 
for greater convenience, you have adopted. The act itself 
prescribes no form; nor does it even require that the acceptance 
should be evidenced by writing. ‘The date of the acceptance 
is to be endorsed on the bond for the security of those bound 
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as sureties in the previous obligation. But as against the par- 
ties to the new bond they are bound by the acceptance, in fact, 
of the security by the Postmaster General. This acceptance 
may be shown in various modes, precisely as any other fact 
may be proved. 

The receipt of the instrument, its endorsement, its being filed 
aniong the archives of the department, or its record, &c., may 
be invoked as evidence of its acceptance by the officer author- 
ized to require it. The more obvious and ordinary mode of 
evidencing this fact, it is true, is by the signature of the officer 
authorized to aet; but it is by no means indispensable. ‘The 
abbreviation employed by you, however, is, in legal contempla- 
tion, your .signature, if used for that purpose; and if in any 
case it should become material to establish it by evidence, the 
same testimony would avail as would suffice to verify your 
name written out at length. The principles governing the 
question you will find very clearly stated in the opinion of the 
court in the case of the Bank of the United States against 
Dandridge, 12 Wheat. Reports, page 64. I return you, here- 
with, the papers accompanying your communication, and am, 
very respectfully, sir, your obedient servant, 

’ JNO. NELSON. 

Hon. C. A. WICKLIFFE, 

Postmaster General. 





£MPLOYMENT OF FOREIGN VESSELS IN THE COASTING TRADE. 


Foreign vessels, owned wholly by citizens of the United Statea, may be lawfully 
engaged in the coasting trade; but the cargoes must consist of domestic goods, 
other than distilled spirits. 

And such trade is legitimate in vessels owned wholly by citizens of the United 
States, whether they have been registered, enrolled, licensed, or recorded, or 
not. 

‘The terms upon which they may be employed, however, are different where 
they have been registered, &c., from those of vessels which are not; but, subject 
to these terms, the right to trade is as clear in the one case as the other. 

But subjects of foreign powers are, by the act of 1817, incompetent to import 
any goods, wares, or merchandise from one port of the United States to an- 
other, in any vessel of which he may be the owner, in whole or in part; yet 
citizens of the United States are untouched by the act, and left to the enjoy- 
ment of the. prrvileges conferred by the acts of 1792 and 1793. 
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The only liability incurred by foreign-built vessels wholly owned by citizens, 
employed in trade from port to port in the United States, is that of paying the 
tonnage duties chargeable upon foreign vessels. 

There can be no distinction made between the towing of vessels carrying mer- 
chandise and the carrying of the same. 


ATTORNEY GENERAL’S OFFICE, 
July 20, 1843. 

Sir: I have read and considered -the letter of William F. 
Haille, the collector of the district of Champlain, and the opin- 
ion of the Solicitor of the Treasury thereon, transmitted to me 
with your communication of the 12th instant, upon which you 
propose for my examination the questions following: ‘ Ist. 
Can a foreign-built vessel, purchased and owned wholly by 
citizens of the United States, be lawfully engaged in trading 
or carrying merchandise, either foreign or domestic, or passen- 
gers, from district to district or port .to port in the United 
States—such vessel being prohibited by law from the privilege 
of enrolment and license to carry on the coasting trade? 2d. 
What liabilities attach to such vessel so employed? 3d. Can 
there be a legal distinction drawn between the towing of vessels 
carrying merchandise, or passengers, and carrying the same, or 
trading, within the meaning and intent of the 6th section of the 
enrolling and licensing act of the 18th of February, 1793 ?”’ 

Upon the first question, I am of opinion that a foreign-built 
vessel, purchased and owned wholly by citizens of the United 
States, may be lawfully engaged in trading or carrying merchan- 
dise or passengers from district to district, or from port to port, 
in the United States, with the qualifications that the merchan- 
dise so carried shall consist of domestic goods, and shall not 
embrace distilled spirits. ‘There is nothing in the acts of Con- 
gress referred to by the Solicitor of the Treasury, or in any other 
act—in that of 1792, ch. 45, or that of 1793, ch. 52, or that of 
1817, ch. 204—to interdict such trade; on the contrary, all 
their provisions legitimate it. T'o justify the employment, by 
citizens of the United States, of vessels wholly owned by them, 
in the coasting trade, it is not indispensably necessary that they 
should be either registered, enrolled, licensed, or recorded. 

The terms upon which"they may be employed are éssentially 
different in cases in which they are so registered, enrolled, év=, 
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from those in which they are not; but, subject to these terms, 
the right to trade is as clear under the laws of the United States 
in the one class of cases as the other. 

A foreign-built vessel, purchased and owned wholly by citi- 
zens of the United States, cannot be enrolled, licensed, or re- 
corded; but, subject to that disability, it may be rightfully em- 
ployed, precisely in the same manner as domestic-built vessels 
owned by citizens, and which from any cause may not be regis- 
tered, enrolled, licensed, or recorded. 

The act of 1817, (ch. 204, sec. 4,) referred to by the So- 
licitor in his opinion, does not, as | think, apply to the subject 
under consideration. It relates exclusively to vessels belong- 
ing wholly or in part to a subject of any foreign power, without 
reference to the inquiry whether they be American or foreign- 
built vessels. A subject of any foreign power, under this pro- 
vision, is incompetent to import any goods, wares, or merchan- 
dise from one port of the United States to another port of the 
United States in any vessel of which he may be the owner in 
whole or in part; but, a citizen of the United States, the bona 

jide owner of any vessel, wheresoever built, is untouched by 
it, and left to the enjoyment of the privileges conferred by the 
acts of 1792 and 1793. 

These privileges, so far as regards unlicensed and unenrolled 
vessels employed in the coasting trade, are limited, by tne 6th 
section of the act of 1793, to the trade in domestic goods, other 
than distilled spirits.. 

Upon ‘the second question, I am of opinion that the only 
liability incurred by a foreign-built vessel, wholly owned by 
citizens of the United States, employed in the trade, within 
authorized limits, from district to district or from port to port in 
the United Sates, is that of paying the tonnage duties charge- 
able upon foreign vessels. A trade in foreign merchandise or 
in distilled spirits, inhibited by the terms of the 6th section of 
the act of 1793, would, of course, render such vessel, with her 
lading, liable to forfeiture. 

Upon the third question I think that there can be no legal 
distinction drawn between the towing of vessels carrying mer- 
chandise and the carrying the same, or trading, within the 
meaning of the 6th section of the enrolling, and licensing act of 


TO THE SECRETARY OF THE TREASURY. 191 





Additional Compensation to Representatives of F. S. Key. 


the 1Sth February, 1793. That which cannot be done directly, 
the law will not permit to be accomplished indirectly. 

The papers pecepenyine your communication are herewith 
returned. 


I have the honor to be, very respectfully, StF, your obedient 
servant, 





JOHN NELSON. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. 





ADDITIONAL COMPENSATION TO REPRESENTATIVES pF FRAN- 
CIS S. KEY. 


The representatives of the late district attorney for the District of Columbia are 
not enutled to extra compensation for services rendered the United States by 
him in a proceeding by mandamus against the Postmaster General for refusing 
to allow credits settled and adjusted by the Solicitor of the Treasury, under 
the act of Congress of 2d July, 1836; it being his duty to attend to the proceed- 
ing in behalf of the United States. 


Nor are they entitled, as a matter of right, to any compensation not stipulated 


to be paid him for assisting the Attorney General in arguing the cause before 
the Supreme Court of the United States. 

Having in his lifetime been paid the amount offered by the government for his 
services, and the administration under which the service was rendered having 
given place to another, it is not deemed discreet for the Executive to allow 
further compensation to the representatives of the deceased. 

Even if it were allowed, it could not be paid out of the moneys in the treasury 
appropriated to other purposes. 


ATTORNEY GENERAL’S OFFICE, 
| July 24, 1843. 

Str: The claim of the representatives of ‘the late Francis S. 
Key, to which your communication ef the 15th instant and the 
accompanying papers refer, and upon which the President de- 
sires my opinion, has been deliberately considered. They ask 
compensation for professional services rendered in the case of 
the United States, on the relation of W. B. Stokes and others 
against Ainos Kendall, Postmaster General of the United States, 
originally entertained in the circuit court of thé United States 
in the District of Columbia fof the county of Washington, and 


finally disposed of upon a writ of error in the Supreme Court. 
(See 12 Peters, 524.) ; . 
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The material facts upon which this elaim is to be tested are 
undisputed, and are satisfactorily recited in the report from the 
Solicitor of the Treasury. They are here briefly recapitulated 
for the more clear apprehension of the opinion: herewith sub- 
mitted. 

Mr. Key, at the date of the transactions out of which the 
claim arises, was the district attorney of the United States for 
the District of Columbia. He had been the counsel of Stock- 
ton & Stokes before the then Solicitor of the Treasury, by 
whom, under the authority of an act of Congress, the claim of 
those gentlemen against the Post Office Department were audited 
and adjusted. ‘The award of that officer entitled the claimants 
to large sums of money in the form of credits and payments, 
which the Postmaster General refused in part to make or allow, 
upon the ground that the Solicitor had exceeded the authority 
with which the law had invested him. ‘This refusal was fol- 
Idwed by an application by Stockton & Stokes to Congress for 
redress; failing to obtain which, they invoked the aid of the 
circuit court for the county of Washington, which awarded a 
peremptory mandamus, requiring Mr. Kendall to execute the 
judgment of the Solicitor. From this order a writ of error was. 
prosecuted to the Supreme Court, by which, at January term, 
1838, it was affirmed. 

When the proceeding was about to be instituted in the circuit 
court, Mr. Key was applied to by the relators and desired to act 
as their counsel, which he most properly declined; and after- 
wards, in all the stages of the cause whilst pending there, rep- 
resented the Postmaster General, prepared his answer, and most 
elaborately sustained his views. 

After the removal of the record into the Supreme Court, Mr. 
Butler, then Attorney General of the United States, feeling the 
weight of the questions involved in the controversy, and de- 
sirous of availing the government of the services of Mr. Key, 
(always valuable, and more especially so in a case to which in 
its earlier stages he had devoted much of his time and labor,) 
suggested to the President the expediency of his being em- 
ployed to aid in the argument above. 

The correspondence consequent upon this suggestion is stated 
in the report of the Solicitor, to which I beg leave to refer. Mr. 
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Key performed the service, and on the 27th day of July, 1840, 
presented an account therefor‘to the proper department of: the 
government, which was duly paid. Under these circumstances, 
the representatives of Mr. Key have applied to the Secretary of 
the Treasury for additional remuneration: First, for services 
rendered by him in the circuit court; and, secondly, for those 
rendered in the Supreme Court. The application upon the 
first ground is put upon the principle of the right of Mr. Key 
to be adequately remunerated for his exertions, as well as upon 
that of ‘“‘extra compensation,’’ which is supposed to be a mat- 
ter within the discretion of the Executive. The second is 
rested upon a quantum merutt for the service performed, and 
which, itis alleged, has not been properly requited. I propose 
to examine the questions involved in these propositions in their 
order; and, 

Ist. The question of right. There is no evidence to show 
that Mr. Key was at any time specially employed by the gov- 
ernment to attend to or argue the cause in the circuit court, nor 
has there been found in any of the departments the vestige of 
a demand in any form preferred by him for the services render- 
ed before that tribunal. They were performed without stipula- 
tion on the one hand, or claim for compensation on the other. 
When applied to by Stockton & Stokes to act as their coun- 
sel, influenced by that delicate sense of honor by which, in all 
his conduct, private and public, he was controlled, he declined 
to receive a retainer, which, as district attorney, he-was not in 
my view at liberty to accept. 

The nature of his official station, as well as of the matters 
involved in the controversy, imposed the service upon him as 
an obligation, which he discharged with equal alacrity, zeal, 
and ability. The act of 1789 made it his duty to attend to all 
civil actions in which the United States were concerned in the 
district for which he held his appointment. 'The proceeding: 
in question was a civjl action, and one in which I think the 
United States were ‘‘concerned.’’ .Mr. Kendall, it is true, was. 
nominally the person proceeded against, but it was in his capa- 
city as a public officer. It was as Postmaster General that he 
was Called into court to answer. Had he at any moment in the- 
progress of the cause, for any reason, been divested of his po- 
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litical character, the power of the court to entertain the pro- 
ceeding against him would instantly have ceased. As Post- 
master General he but represented the United States, whose 
officer he was. The form of the-procedure was wholly imma- 
terial; substantially and in fact the United States were the re- 
spondents, against whom the redress asked for was sought. 

Nor can I understand how with any propriety it can be af 
firmed that the United States were not, in a pecuniary sense, 
‘‘ concerned,’’ so as to render it imperative as a matter of duty 
on the district attorney, by his exertions, to guard and protect 
their interests. 

The object of the procedure was to enforce the execution of 
the award which had been rendered under the act of Congress 
of the 2d of July, 1836. The purpose of that act was to settle 
certain claims preferred by Stockton & Stokes against the Post 
Office Department. Those claims had been adjusted by the 
Solicitor, and the Postmaster General was required to credit 
and pay to the parties large sums of money. A portion of the 
amount awarded, Mr. Kendall refused to credit or pay, insist- 
ing that it was not due, notwithstanding the decision of the 
Solicitor. To enforce this credit and payment, an appeal was 
made to the court, not to settle controverted questions of con- 
stitutional law, however they may have been involved, but to 
secure to the claimants from the United States the fruits of the 
award in their favor, which, whether gratified in the form of 
a credit or an actual cash payment, was equally a transfer of 
value from the one party to the other. 

The true amount of the debt was the real object of contro- 
versy. Stockton & Stokes claimed to be creditors of the Uni- 
ted States to the whole extent of the sum awarded. The Post- 


master General denied that they were creditors to that extent, . 


and the power of the judicial department was invoked by the 
complainants to coerce from him the payment, or that which 
was equivalent to the payment of their demand. I think, 
therefore, withont pursuing the reasoning further, that the rep- 
resentatives of Mr. Key cannot claim, as of right, any remu- 
neration for the services rendered by him in the case referred 
to in the circuit court of the United States. He seems never 
to have asserted such a claim himself; and Philip Barton Key, 
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esq., in his communication to me of the 19th instant, herewith 
transmitted, acquiescing in your decision on this point, has very 
properly waived it. It may be added, that the language of the 
law prescribing the duty of the Attorney General of the United 
States is alnrost identical with that used in relation to the dis- 
trict attorneys, it being ‘“‘ that he shall prosecute and conduct 
all suits in the Supreme Court in which the United States shall 
be concerned.” ° 


If, therefore, Mr. Key, for the services rendered in the circuit 
court, might properly have demanded compensation, Mr. Butler 
was equally entitled to be remunerated for his services in the 
Supreme Court. The obligation was no more imperative on 
the one than the other. 

2d. For the services rendered in the Suprenie Court I am 
quite clear that the representatives of Mr. Key can claim 
nothing. The question does not arise upon a case of quantum 
merit, or to which the principles affecting claims of that de- 
scription can be properly applied. It is a case of special con- 
tract, in which the executive department of the government 
agreed to engage Mr. Key upon terms plainly proposed to-him; 
and although he at the time declined acceptance of those terms, 
yet he proceeded to render the services without any new stip- 
ulation. Nay, more; the contract was not only special, but has 
been mutually executed. The services having been performed, 
a claim was made for the stipulated compensation, which has 
been paid and receipted for. Is it possible, under these circum. 
stances, to maintain this claim upon any ground of right ? 


The letter of Mr. Butler, supposed to have been overlooked 
upon the former examination of this case, does not seem to 
me at all to fortify this demand. It only shows that Mr. Key 
was employed, and at the Attorney General’s instance. He 
does not profess to know anything of the terms upon which 
his employment was authorized. That letter, too, bears date on 
the 22d day of May, 1840, and the account paid at the treasury 
was presented by Mr. Key on the 27th day of July, 1840, more 
than two months after he had possession of it. This, it is 
clear, therefore, was a case of contract mutually executed and 
closed dunng Mr, Van Buren’s administration, for services then 
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rendered, and which this administration has no power to open 
and remodel. 

The remaining ground of clawm—that of extra compensation— 
and which is addressed to the discretion of the Executive, 
presents considerations of a different character. ‘That the ser- 
vices rendered by Mr. Key in the circuit court, although in the 
line of his official duty, were most meritorious, no one who 
knew ahd appreciated him as highly as I did can doubt. 
That they were rendered at the cost of much of his time and 
labor, is equally certain. The compensation received by him, 
too, I have no difficulty in saying, was grossly inadequate. 
He should have been more liberally compensated, and he might 
at the time well have challenged the generous exercise of the - 
powers of the government. But the question submitted to me 
is, whether the executive department of the government can 
now gratify this claim, and I am constrained to say that Ido 
not think it can. The services. in question were rendered in 
1838, more than five years ago, under a previous adminis- 
tration, two years before Mr. Key himself presented an account 
in this very case, which was paid, and five years before his 
death. During the whole of the time which intervened from 
the date of the decision of the case, up to the period when 
the hand of death snatched him from his country’s service, no 
application for remuneration was made by him. On the con- 
trary, his account, embracing a claim for service in the same 
cause before a different tribunal rendered in 1840, in which he 
omits all reference to the particular service which forms the 
basis of the present demand, conclusively shows that he did 
not regard himself as entitled to remuneration for his services 
in the circuit court. If the claim ever had a just existence it 
was then, whilst the matter might have been regarded as open. 
It is now closed, and, as I think, beyond the proper control 
of the present Bxecane 

Iam aware that it has been the sanctioned practice of the 
executive department of the government to allow extra com- 
pensation for the discharge of even official duties involving 
peculiar responsibility and extraordinary labor. 1 do not wish 
to be understood as expressing any opinion of the propriety of 
this practice when it prevailed; but, by the act of 1839, ch. 
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1212, sec. 3, it is expressly provided that no officer in any 
branch of the public service, or any other person whose salary 
or whose pay or emoluments is or are fixed by law and regu- 
lations, shall receive any extra allowance or compensation, in 
any form whatever, for the disbursement of public money or 
the performance of any other service, unless the said extra al- 
lowance or compensation be authorized by law. 

It is quite clear that, by this declaration of the legislative 
will, the discretion of the executive department of the govern- 
ment in cases like that under consideration is now tied up; and 
that, if the service for which compensation is asked had been 
rendered subsequent to the date of this enactment, it could not 
for a moment have been sustained. Does it vary the principle 
applicable to this case that tlre services were rendered before 
the passage of the act? I think, bound as the executive de- 
partment of the government is to respect the expression of the 
legislative will, and to carry out the policy indicated by it, that 
it does not. The law acts not upon matters of right, of con- 
tract, of stipulation: if it did, it would be violative of all prin- 
ciple to give it a construction that would render if retroactive; 
but it is designed to limit the exercise of executive discretion, 
which is appealed to now, and, if exerted, is to be exerted now. 
This, I think, cannot be done consistently with the spirit or 
intention of the law. 

These views render it unnecessary that I should give any 
opinion upon the question of authority to pay out of the appro- 
priations for the present year liabilities heretofore incurred, 
without decidedly committing myself upon it. I will say that 
I have great doubt whether such aathonity exists. I am quite 
clear that, even supposing it to reside in the executive depart- 
ment, this case does not present a suitable occasion for its ex- 
ercise. i 

I have the honor to be, sir, your obedient servant, 
: JNO. NELSON. 

Hon. Joun C. Spencer, 

Secretary @f the Treasury. 
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PRE-EMPTIONS. 


The residence required by act of Ist June, 1840 is limited to date of that act, and 
need not have continued for four months next preceding it, gs required by the 
act of 1838. 


ATTORNEY GENERAL’S OFFICE, 
July 29, 1843. 


Sir: I have considered the question propounded by your 
communication of the 27th instant, and carefully collated the 
several provisions of the acts of 1838 and 1840 granting pre- 
emption rights to settlers on the public lands; and am of opin= 
ion that the residence required of the settler by the 5th section 
of the act of June 1, 1840, is limited to the date of that act, and 
that it need not have continued for four months next prece- 
ding, as required by the driginal act of 22d June, 1838. The 
language of the law seems to'me to be unambiguous; and I do 
not think that a different interpretation can be given to it, with- 
‘out doing violence to its letter as well as its spirit. 

The papers accompanying your communication are herewith 
returned. : 

I have the honor to be, very respectfully, your obedient ser- 
vant, . 

JNO. NELSON. 

Hon. Joun C. Spencer, 

Secretary of the Treasury. 





GOODS IMPORTED PRIOR TO ACT OF 1842 ENTITLED TO DRAW 
BACK. 


Goods, wares, and merchandise, imported prior to the passage of the tariff act of 
20th Augest, 1842, are entitled, upon exportation thereof, to drawback, with- 
out deducting the two and a half per cent. mentioned therein. The deduction 
applies only to goods subsequently imported. 


areoenee GENERAL’sS OFFICE, 
July 31, 1843. 
Sir: The question submitted to me by yous communication 
of the 29th instant is, ‘‘ Whether, when goods, wares, and 
merchandise, imported previous to 20th August, 1842, entitled 


\ 
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to drawback under acts existing at the time of their importa- 
tion, are exported since the date of the late tariff act, a de- 
duction can be made from the amount of such drawback of two 
and one-half per ont as provided in the 15th section of 
the act of 1842.” 

The terms of that section are, “ that in the case of all goods, 
wares, and merchandise imported on and after the day this 
act goes into operation, and entitled to debenture under exist- 
ing laws, no drawback of the duties shall be allowed on the 
same, unless said goods, wares, or merchandise shall be ex- 
ported from the United States within three years from the date 
of the importation of the same; nor shall the additional rate of 
duty levied by this act on goods, wares, arrd merchandise, im- 
ported in foreign vessels, be refunded in case of re-exportation; 
provided that two and one-half per centum on the amount of 
all drawbacks allowed, except on foreign refined sugars, shall 
be retained for the use of the United States by the collectors 
paying such drawbacks respectively; and in case of foreign re- 
fined sugars, ten per centum shall be retained.”’ 

The existing laws under which all goods, wares, and mer- 
chandise were entitled to debenture, referred to by this section, 
material to be regarded in its interpretation, are the acts of 1829, 
ch. 165, and 1832, ch. 813, section 11. The first of these acts 
provided, that from and after its passage, “‘all goods, wares, 
and merchandise which were then entitled to debenture, or 
which might be thereafter imported,’’ might “‘ be exported with 
the benefit of drawback, and without any deduction of the 
amount of duty on the same, at any time within three years 
from the date when the same might have been or should be 
iinported.’’ ‘I'he second provided -that there should be allow- 
ed a drawback of the duties by that act imposed on goods, 
wares, and merchandise, which should be imported from and 
after the 3d day of March, 1833, upon the exportation thereof 
within the time and in the manner prescribed in the existing 
laws at the time. 

Under these existing laws, onoas imported and entitled to. 
debenture at the time of the passage of the act of 1842, were 
clearly exempted from any deduction of the amount of duty on 
the same, being entitled ta drawback, without abatement. It 


200 HON. JOHN NELSON 
Goods Imported prior to Act of 1842 Entitled to Drawback. 


has been supposed that the act of 1842 was designed to modify 
these existing laws in this particular, not only prospectively in 
regard to importations thereafter to be made, but retroactively 
with reference to such as had been already made. In my 
opinion, the act in question gives no support to such a prop- 
osition. All its terms seem to me conctusively to apply to im- 
portations made on and after the day it went into operation. 
With regard to them, it declares that goods, wares, and mer- 
chandise thus imported, to be entitled to the benefit of draw- 
back, be re-expdérted within three years from the date of their 
importation, in conformity, with the provisions of the act of 
1829; 

- That upon goods, wares, and merchandise imported in for- 
’ eign vessels, the additional duty levied by the act shall not 
be refunded upon re-exportation ; 

And that upon all goods, except foreign-refined sugars, two 
and a half per.centum upon the amount of drawbacks allowed 
shall be retained for the United States by the-collectors paying 
the same. Upon all what-goods? The answer is furnished 
by the terms of the law itself: Upon all goods “‘ imported on 
and after the day this act goes into operation.’’ Even if the 
terms of the act were in themselves ambiguous, every sound 
tule of construction would require that such an interpretation 
should be given to them as would preserve the faith of the 
government; and that they should not -be férced, in order to 
affix to them a meaning which would render them retroactive, 
and thereby unjust. But, in my opinion, they are free from 
ambiguity, afd do not authorize the deduction by the collectors 
of the ‘‘ two and a half per centum on the amount of all draw- 
backs allowed ’’ upon goods, wares, and merchandise imported 
before the 30th of August, 1842. Such goods, upon re-expor- 
tation, are entitled, as { think, to the benefit of drawback as 
provided for by the acts of Congress in force at the time of the 
passage of the tariff act of 1842. I return you the papers ac- 
companying your communication, and have the honor to be, 
wery respectfully, sir, your obedient servant, 

JNO. NELSON, 

Hon. Joun C. SpencErR, : 

Secretary of the Treasury. 
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EXPRADITION UNDER TREATY OF WASHINGTON. 


A fugitive from the justice of Great Britain, charged with the commission of the 
crime of murder in Scotland, and apprehended in the United States, and ex- 
amined before # commissioner, and by him certified to be probably guilty on 
the evidence adduced, should be delivered up to justice, if the evidence upon 
which the application is founded be such as, according to the laws of the 
place where the fugitive shall be found, would justify his or her apprehension 
and commitment for trial if the crime had there been committéd. 

The mode of procedure in such cases is the preferment of a complaint to a 
judge or magistrate, setting out the offence charged on oath; whereupon the 
Judge or magistrate may issue a warrant for the apprehension of the person 
accused. Upon the accused being brought before the judge or magistrate, 
the latter should hear and consider the evidence of criminality; and if on 
such hearing, the evidence be deemed sufficient to sustain the charge, the same 
should be certified to the executive authority, that a warrant may issue for 
the surrender. 

A commissioner for the United States, appointed by the circuit court, is a magis- 
trate within the meaning of the law and the treaty of Washington; and, as 
euch, has power to apprehend, examine, and certify as to fugiuves from juse 
uce. 

A requisition for a fugitive is not necessary to a preliminary examination upon 
which the evidence of criminality is to be heard and considered, but with a 
view only to the surrender, after the ascertainment of the facts showing the 
party charged to be in a condition which justifies the apprehension and com- 
mitment for trial, according to the laws of the place where he or she shall be 
found. 

The Executive is bound by the treaty of Washington to issue his warrant for 
the surrender of Christiana Cochrane—she having been charged with the crime 
of murdering her husband in Scotland, and having been apprehended and ex- 
amined, and the facts having been properly certified to.him by the commis- 
sioner. 


ATTORNEY GENERAL’S OFFICE, 
August 7, 1843. 


Sm: The case of Christiana Cochrane, alias GNmour, re- 
ferred to this office for my opinion, has been examined with 
the attention due to the magnitude and importance of the in- 
terests it involves. The result of my reflections, which I will 
proceed briefly to state, would have been communicated at an 
earlier period, but for the desire expressed by the counsel of the 
accused, to be heard in support of her remonstrance—a desire _ 
reasonable in itself, and which I felt to be my duty to gratify. 
He has accordingly addressed to me a written argument, which 
I have the honor herewith to submit. The transcript certified 
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to the President by Sylvanus Rapelje, a commissioner of the 
circuit court of the United States in the second circuit for the 
southern district of New York, discloses the following facts: 

On the 2d day of June, 1843, the district attorney of the 
United States for the southern district of New York exhibited 
to the said commissioner the affidavit of George McKay, of 
Renfrewshire, in Scotland, in the kingdom of Great Britain, 
made on that day, before the Hon. S. R. Betts, district judge, 
in which it is alleged that a murder had been committed by 
the said Christiana Gilmour, on her husband, John Gilmour, 
on or about the 11th day of January, 1843, in the town of In- 
chinnan, in the Parish of Inchinnan, and Shire of Renfrew, in 
Scotland; that said accused had fled and absconded from jus- 
tice, and that the deponent believed her to be then on board of 
a vessel which sailed from Liverpool on or about the 2d day 
of May, 1843, and which he expected shortly thereafter to 
arrive in New York. 

Thereupon, on motion of the district attorney, a warrant for 
the apprehension of said accused was issued by said commis- 
sioner, upon which she was arrested and produced before him, 
on the 21st day of June; and on the same day committed for 
examination, 

On the 24th of June, the counsel of the accused interposed, 
as an objection to any further proceeding by the commissioner, 
a plea of insanity, which, after a full and impartial investiga- 
tion, was overruled. On the 17th of July, the commissioner 
proceeded to the examination of the witness produced before 
him, to sustain the charge; and, after hearing counsel for the 
prosecution and the accused, on the 2ist of the same month 
certified that, upon hearing the evidence of criminality in the 
matter. of Christiana Cochrane, alias Gilmour, charged with 
the crime of murder in Scotland, and after carefully consider- 
ing the same, he had decided that, according to the laws of the 
place where she was found and arrested, sufficient evidence 
had been adduced to justify her apprehension and commitment 
for trial. ; : 

‘Contemporaneously with the transmission of the transcript 
to the Executive, the counsel of the accused filed her petition 
and remonstrance, denying the validity of the proceeding be- 
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fore the commissioner, and protesting against the issuing of 
any warrant for her surrender. 

On the 24th of July, Mr. Fox, the accredited minister of the 
British government, in the name and by the authority of his 
sovereign, preferred a requisition for the surrender of the said 
accused to George McKay, an officer of said government. The 
question submitted for my opinion is, whether, under these 
proceedings and the 10th article of the treaty “to settle and 
define the boundaries between the territories of the United 
States and the possessions of her Britannic Majesty in North 
America, for the final suppression of the African slave trade, 
and for the giving up of criminals, fugitives from justice, in 
certain cases,’’ concluded and signed at Washington, on. the 
9th day of August, 1842, it is the duty of the President to 
issue his warrant for the surrender of the accused? 

The terms of the article of the treaty are: ‘It is agreed that 
the United States and her Britannic Majesty shall, upon mutual 
requisitions by them, or their ministers, officers, or authorities, 
respectively made, deliver up to justice all persons who, being 
charged with the crime of murder, or assault with intent to com- 
mit murder, or piracy, or arson, or robbery, or forgery, or the 
utterance of forged paper, committed within the jurisdiction 
of either, shall seek an asylum or shall be found within the 
territories of the other; provided that this shall only be done 
upon such evidence of criminality as, according ‘to the laws of 
the place where the fugitive or person so charged shall be found, 
would justify his apprehension and commitment for trial, if the 
crime or offence had there been committed; and the respective 
judges and other magistrates of the two governments shall 
have power, jurisdiction, and authority, upon complaint made 
under oath, to issue a warrant for the apprehension of the fugi- 
tive or person so charged, that he may be brought before such 
judges or other magistrates, respectively, to the end that the 
evidence of criminality may be heard and considered; and if, 
on such hearing, the evidence be deemed sufficient to sustain 
the charge, it shall be the duty.of the examining judge or 
magistrate to certify the same to the proper executive authority, 
that a warrant may issue for the surrender of such fugitive.’’ 

The stipulations of this article refer, first, to the object pro- 


204 HON. JOHN NELSON 


Extradition under Treaty of Washington. 


posed to be accomplished; secondly, to the character of the 
evidence; and thirdly, to the mode and means by which that 
object is to be effectuated. The object is to procure the de- 
livering up to justice, upon mutual requisitions by the contract- 
ing parties, or their ministers, officers, or authorities, respect- 
wely made, “of all persons who, being charged with the crime 
of murder, or assault with intent to commit murder, or piracy, 
or arson, or robbery, or forgery, or the utterance of forged pa- 
per, committed within the jurisdiction of either, shall seek an 
asylum or shall: be found within the territories of the other.’’ 
The evidence upon the exhibition of which this is to be done, 
is such as, according to the laws of the place where the fugitive 
or person charged shall be found, would justify his apprehen- 
sion and commitment for trial, if the crime or offence had been 
there committed. 

The mode to be pursued is: ay complaint to the respective 
judges or other magistrates of the two governments, setting out 
the offence charged to have been ‘committed, on oath, which 
judges or other magistrates are thereupon authorized to issue 
a warrant for the apprehension of the person accused, and, upon 
his being breught before them, to hear and consider the evi- 
dence of criminality; and if, on such hearing, the evidence be 
deemed sufficient to sustain the charge, to certify the same to 
the proper executive authority, that a warrant may issue for the 
surrender of such fugitive. 

Satisfactorily to determine the extent of the obligation im- 
posed on the President by this proceeding, it is proper to con- 
sider the nature of the offence charged to have been committed 
by the accused, the evidence of criminality by which it is sus- 
tained, and the regularity of the mode pursued in its investi- 
gation. The offence charged is that of murder, alleged to have 
been committed by the accused on the body of her husband, 
in Scotland, within the jurisdiction of Great Britain. She is 
found in the city and State of New York, within the terri- 
tories of the United States, and is shown to have fled from 
the place in which the offence is said to have been committed. 
The casus faderts of the treaty has, therefore, unquestionably 
oceurred—the case stated, if sustained by the evidence, being 
within the very terms and letter of the 10th article. Of the 
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sufficiency of the evidence of criminality to sustain the charges, 
the commissioner before whom the proceeding has been prose- 
cuted has certified his decision. The treaty has invested him; 
if he be a magistrate of the United States within its scope and 
meaning, with the authority to hear and consider and certify 
it. He deems the evidence sufficient, according to the laws of 
the place where the accused was found and arrested, to justify 
her apprehension and commitment. Behind this judgment I 
do not think it is the duty or province of the President to look. 
It is conclusive. And. if it were not, the evidence in the trans- 
cript, in my judgment, is abundantly sufficient to support it. 
The case, therefore, is covered’ by the provisions of the 10th 
article of the treaty; and if the President is satisfied of the reg- 
ularity of the proceedings which have been certified, and of the 
authority of the commissioner to entertain them, his duty, 
plainly indicated by the terms of the convention, is to gratify 
the demand of the British minister, and to issue a warrant for 
the surrender of the fugitive. : 

Had this commissioner, then, under any circumstances, au- 
thority to take cognizance of this complaint? In other words, 
is he a “judge or other:magistrate’’ of the United States within 
the meaning of the 10th article of the treaty of 1842? Ifsuch 
judge or magistrate, have his proceedings in this case been 
such as to justify the action of ‘‘ the proper executive author- 
ity’’ thereon ? 

The office of ‘‘commissioner’’ is created, and the extent of 
his authority defined, by the acts of Congress of the 20th Feb- 
Tuary, 1512, chap. 25, of the Ist of March, 1817, ch. 203, and 
the 23d August, 1842, ch. 188. 

The first-mentioned act provides ‘‘ that it shall be lawful for 
the circuit court of the United States, to-be holden in any dis- 
trict in which the present provision by law for taking bail and 
affiJavits in civil causes (in cases where such affidavits are by 
law admissible) is inadequate, or, on account of the extent of 
such district, inconvenient, to appoint such and so many dis- 
creet persons, in different parts.of the district, as. such court 
shall deem necessary, to take acknowledgments of bail and afhi- 
davits; which acknowledgments and affidavits shall have the 
like force and effect asif taken before any judge of said court.”’ 
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By the act of 1817, said commissioners are authorized to take 
affidavits and bail in civil causes, to be used in the several 
district courts of the.United States, and shall and may exercise 
all the powers that a justice or judge of any of the courts of 
the United States may exercise by virtue of the 30th section of 
the act entitled “‘An act to establish the judicial courts of the 
United States.”’ . 

The 30th section of the act of 1789 referred to provides for 
the taking of depositions in causes depending in courts of the 
United States, where the witnesses reside more than one hun- 
dred miles from the place of trial, or are bound on a voyage to 
sea, or are about to go out of the United States, or out of the 
district and to a greater distance from the place of trial than 
one hundred miles, or are ancient or very infirm; and has no 
applicability to the question under consideration. 

The actof 1842 is more important. It provides that the 
commissioners who now are or hereafter may be appointed by 
the circuit courts of the United States to take acknowledgments 
of bail and affidavits, and also to take depositions of witnesses 
in civil causes, shall and may exercise all the powers that any 
justice of the peace or other magistrate of any of the United 
States may now exercise in respect to offenders for any crime 
or offence against the United States, by arresting, imprisoning, 
or bailing the same, under and by virtue of the 33d section of 
the act of 24th September, anno Domini 1789, entitled ‘‘An 
act to establish the judicial courts of the United States,’ and 
who shall and may exercise all the powers that any judge or 
justice of the peace may exercise under and in virtue of the 6th 
section of the act passed the 20th of July, anno Domini 1790, 
entitled ‘‘ An act for the government and regulation of seamen 
in the merchant service.’ 

The 33d section of the act of 1789, thus incorporated into 
the act of 1842, as far as concerns the question involved in 
this case, is, ‘‘ that for any crime or offence against the United 
States, the offender may, by any justice or judge of the United 
States, or by any justice of the peace or other magistrate of 
any of the United States where he may be found, agreeably 
to the usual mode of process against offenders in such State, 
and at the expense of the United States, be arrested and im- 
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prisoned, or bailed, as the case may be, for trial before such 
court of the United States as by this act has cognizance of the 
offence.’? 

The power of the commissioner, under these laws, is to 
arrest, to imprison, and to bail, for any crime or offence against 
the United States, and is commensurate with the power re- 
siding for the same purposes in any judge of the United States. 
He is, then , Clearly a magistrate of the government of the United 
States, invested with authority to perfortn judicial functions of 
the deepest and highest import to the well-being of society; and 
if a judge of the United States might rightfully act in enforcing 
the provisions of the 10th article of the treaty of 1842, a com- 
missioner is equally competent to the exercise of the like au- 
thority. 

The terms of the treaty are free from all ambiguity. They 
are: ‘‘ The respective judges, and other magistrates of the two” 
governments, shall have power, jurisdiction, and authority, 
upon complaint made under oath, to issue a warrant for the ap- 
prehension of the fugitive or person so charged, that he may be 
brought before such judges or other magistrates respectively, 
to the end that the evidence of criminality may be heard and 
considered.’’ A commissioner, in my judgment, is such other 
magistrate who might rightfully take cognizance of cases arising 
under the convention. It is very manifest, too, that if the 
design of the parties to these stipulations, in designating the 
authorities to hear and consider the evidence of criminality, 
was to commit the duty to magistrates, who, from the nature 
of their otlices, wete best qualified for its intelligent discharge, 
it could not have been more effectually accomplished than by 
referring it to a commissioner, whose obligation, under the laws 
of the United States, is to perform the very function of prelimi- 
nary examination with a view to commitment, which is con- 
templated by the party. The commissioner, then, being a 
magistrate, and competent to entertain jurisdiction of the case, 
have his proceedings therein been in pursuance of the author- 
ity with which the treaty has invested htm? The only pre- 
requisite prescribed is, that complaint shall be made under oath, 
charging an offence to have been committed within the terms 
of the treaty, and the jurisdiction of the power making the de- 
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mand, and that the party alleged to have committed it has fled 
from justice, and is within the territories of the United States. 
This gives to the magistrate power, jurisdiction, and authority. 
Upon such complaint he is bound to issue a warrant for the ap- 
prehension of the fugitive or person charged, to hear and con- 
sider the evidence of criminality, and to certify to the execu- 
tive authority whether, according to the laws of the place where 
the fugitive or person so charged shall be found, such evidence 
would justify his apprehension or commitment for trial, if the 
crjme or offence had there been committed. 

The certified transcript contains the evidence that this pre- 
requisite has been complied with, and that the duty consequent 
upon it has been perforined. | 

The case, then, is, within the treaty, sustained by the evi- 
dence prescribed by it, acted on by a magistrate having author- 
ity to entertain it, upon complaint duly and regularly made; the 
proceedings, with the judgment of the magistrate, have been 
certified to the executive authority, and the surrender of the 
fugitive authoritatively demanded. The clear duty of the 
President, in my opinion, is to: issue the warrant. The ac- 
cused, in her petition and remonstrance addressed to the Presi- 
dent, and which her counsel’in his. argument has endeavored 
to sustain, has challenged the validity of the proceedings of 
the commissioner substantially upon the grounds following: 
Ist. That the treaty of Washington, concluded on the 9th of 
August, 1842, under which the accused has been arrested and 
committed, has not been’ made effectual by such prerequisite 
legislative enactments by Congress as can alone authorize her 
surrender as a fugitive from justice within the scope of the 10th 
article. 2d. That by the constitution of the United States, the 
judicial power is declared to be vested in the Supreme Court, 
and such inferior courts as Congress shall from time to time 
ordain and establish. That Congress has not ordained and 
established any court with jurisdiction over cases like this; and 
especially has not authorized a commissioner to act thus judi- 
cially upon the case of the accused; and, moreover, that Con- 
gress has no power to vest such authority in such commis- 
sioner, but only in a court, properly so called, and constituted 
as a court of record, whose proceedings may be reviewed by 
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writ of error or of certiorari. 3d. ‘That the 10th article of the 
treaty is itself void, as being repugnant to the constitution of 
the United States. 

As to the first objection, the convention has been’ duly con- 
cluded and ratified, as well on the part of Great Britain as of 
the United States. The ratifications have been interchanged, 
and the treaty proclaimed. It has been made under the au- 
thority of the United States, and is the supreme law of the 
land. It has prescribed, by its own terms, the manner, mode, 
and authority, in and by which it shall be executed. it has 
left nothing to be supplied by legislative authority, but has in- 
dicated means suitable and efficient for the accomplishment of 
its objects. It needs no sanctions other or different from those 
inherent in its own stipulations, and requires no aid from Con- 
gress. Surely it cannot be necessary to invoke the legislative 
authority to give it validity by its re-enactnfent; and to change 
its terms, is within the competency only of the contracting par- 
ties by whom it has been executed. 

The supremacy of a treaty thus concluded and authenticated 
reposes upon the authority of the constitution itself, and is par- 
amount to all mere legislation. ‘This principle was distinctly 
asserted by the executive department of the government in 
1799, in the case of Thomas Nash, afas Jonathan Robbins, 
who was surrendered to the British authorities as a fugitive 
from justice under the treaty of 1794. 

The terms of that convention were, moreover, far less com- 
prehensive than those of the treaty of Washington. They 
prescribed no mode, and designated no officer or class of of- 
ficers, in which, or by whom, the evidence of criminality was 
to be heard and considered. They merely provided: ‘* That 
his (British) Majesty and the United States, on mutual requi- 
sitions by them respectively made, or by their respective min- 
isters or officers authorized to make the same, will deliver up 
to justice all persons who, being charged with murder or for- 
gery committed within the jurisdiction of either, shall seek an 
asylum within any of the countries of the other; provided this 
shall be done on such evidence of -criminality as, according to 
the laws of the place where the fugitive or person so charged 
shall be found, would justify his apprehension and commit- 
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ment for trial, if the offence had been there committed.’’ T’o 
carry these stipulations into effect no act was passed by Con- 
gress. They were enforced by the then President, by virtue 
of theit own inherent authority, and as an. act of Exccutive 
power; and his action was affirmed and indicated by the legis- 
lative department of the government, after a debate conducted 
with transcendent ability, in which this very ground of the 
necessity of legislative interposition was assumed; assumed, 
however, let it be remembered, because of supposed deficien- 
cies in the details of the convention, which had in terms desig- 
rated no officer to effectuate it—none to pass upon the evi- 
dence of criminality which, alone, justified a proceeding under 
it. This arrangement has supplied these deficiencies, and 
designated the mode and means to be adopted and pursued, 
with a view, as would seem, to avoid the very difficulties 
which ‘were supposed to be incident to the execution of the 
treaty of 1794. 3 

It cannot be doubted that treaties may, and often do create 
obligations, to the fulfilment of which the legislative power is 
an indispensable auxiliary. But such is not the character of 
the stipulation under consideration. This is capable of being 
carried into effect without the aid of Congress; which I hold, 
therefore, to be unnecessary: 

The second objection is,,in my opinion, equally untenable. 
The proceeding under the treaty is to be governed in its con- 
duct, not by the provisions of the constitution of the United 
States, but by those prescribed by the parties who concluded 
it. The validity of the stipulation contained in the 10th arti- 
cle is in nowise dependent upon the character of the magis. 
trate designated to hear and consider the evidence of criminal- 
ity against the person accused. It was just as competent for 
the contracting governments to have reposed that authority in 
executive as in judicial magistrates, and in the ease of Thomas 
Nash; before referred to, the power was exercised by the Presi- 
dent of the United States, and his conduct sanctioned, upon 
the principle that, no special provision to the contrary having 
been made by the treaty, the function was, in its nature, Ex- 
ecutive. 

This is not a case in law or equity within the scope and 
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meaning of the first clause of the second section of the third 
article of the constitutiou of the United States. The provisions 
of that section are applicable only to cases which assume a 
legal form for forensic litigation and judicial decision, in which 
a final judgment may be rendered, and by. whose decision the 
parties will be bound. It does not contemplate a question of 
the description under consideration, in reference to which a 
preliminary proceeding is authorized as ancillary to a power in 
its nature political, created not by the constitution, but emana- 
ting. from the concurrent wills of two independent govern- 
ments. Had the treaty conferred upon the magistrate—if it 
could have been made competent to such an object—the power 
of trying the person charged for an offence committed within 
a foreign jurisdiction, and of punishing in case of. ascertained 
guilt, the inquiry might have presented itself in a different 
aspect. But the stipulations under examination aim at no such 
end, but are confined to the ascertainment of facts which can 
weigh nothing in any consequent and purely judicial investiga- 
tion of the charge. 

It would seem to be clear, too, if the case be one of judicial 
cognizance under and by force of the constitution, that the ju- 
risdicton oace attaching would adhere to the subject till it had 
beer definitively disposed of—a proposition which can in no 
sense be predicated of an offence committed within the do- 
minions of a foreign power. It is apparent, therefore, as I 
think, that the section of the consitution invoked has nothing 
to do with the question of the authority of Commissioner Ra- 
pelje to act in the case. 

The circumstance that the preliminary inquity involves mat- 
ters upon which a, judgment is to be exercised, does not ne- 
cessarily refer it to the judicial department of the government 
for decision. Almost every political question depends for its 
execution upon previous inquiry, involving judgment of the 
expediency of action or non-action; nor does it by any means 
follow, because the subject of inquiry naturully and fitly per- 
tains to judicature, that in matters extra-territorial, affecting the 
citizens of other governments or violations of their laws, the 
treaty-making power may not competently create tribunals of 
its own to carry out and consummate its objects. : 
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Examples are not wanting in our own experience to show 
the sufficiency of this authority not only to create, but to desig- 
nate already-existing tribunals other than those which are ju~- 
dicial, to carry out and effectuate treaty provisions, and to pre- 
scribe their modes of proceeding and the degree and kind of 
evidence by which their decisions shall be controlled. I have 
never supposed arrangements of this kind obnoxious to the ob- 
jection that they invaded the province of the judiciary, and 
were therefore void. 

- In my view, the provisions of the 2d section of the 3d arti- 
cle of the constitution do not embrace this class of questions. 

The third objection to the validity of the proceedings under 
Teview is to the operation, ander any authority or state of cir- 
cumstances, of the 10th article of the treaty of 1842, which is 
alleged: to be merely void because of its repugnancy to the con- 
stitution of the United States. And it is very justly said, in 
the language of Justice Story: ‘‘ Though the power to make 
treaties is general and unrestrained, it is not to be so con- 
strued as to destroy the fundamental laws of the State. A 
power given by the constitution cannot be construed to au- 
thorize a destruction of other powers given in the same in- 
strument. It must be construed, therefore, in subordination 
to it, and cannot supersede or interfere with any other of its 
fundamental provisions. Each is equally obligatory and of par- 
amount-authority within its scope, and no one embraces a right 

to ammihilate any other. A treaty to change the organization 
of the government or annihilate its sovereignty, to overturn its 
republican form, or to deprive it of its constitutional powers, 
would be void, because it-would destroy what it was designed 
merely to fulfil—the’ will of the people.’? 

But is there anything in this article to’ render it obnoxious 
to this exception? The clauses of the constitution upon which 
it is based are the 4th and 5th articles of the amendments. 
The first of these declares that the right of the people to be 
secure in their persons, houses, papers, and effects, against 
‘unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.”” Now I do 
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not understand the provisions of the ]9th article of the treaty of 
1842 as being at all in conflict with this article of the consti- 
tution, or that, in fulfilling it, as has been done in this case, 
the night of personal security of the accused has been assailed. 
The protection guarantied is not against all seizures; it is 
against unreasonable seizures; can he made only upon probable 
cause; and, when authorized, the evidence ofits reasonable- 
ness is to be furnished by oath or affirmation; all of which 
prerequisites have been complied with in this case. 

Nor do I perceive how it can be. supposed that there has 
been an infraction by the treaty stipulations, of the 5th of the 
constitutional amendments, which, in declaring that no person 
shall be held to answer for a capital or otherwise mfamous 
cnme, unless on a presentment or indictment by a grand 
Jury, was never designed to. embrace any other than offences 
against the United States. ‘The offence charged by this pro- 
ceeding is one against the government of Great Britain, over 
which the courts of the United States can rightfully exercise 
no jurisdiction; and for which, in these courts, the accused 
cannot be required to answer upon or without a presentment or 
indictment by a grand jury. The 2d clause of the 2d section 
of the 4th article of the constitution has pravided ‘‘that a par- 
son charged in any State with treason, felony, or other crime, 
who shail flee from justice and be found in another Saate, 
shall, on demand of the Executive authority of the State from 
which he fled, be delivered up, to be removed to the State hav- 
ing jurisdiction of the crime.”’ 

To casry out the provisions of the constitution, Congress, 
by an act of the 12th of Febraary,.1793, enacted that, ‘“ when- 
ever the Executive authority of any State in the Union, or of 
either of the Territories, shall demand any person as a fugitive 
from justice of the Executive authority of any such State or 
Territory, to which sueh person shall have fled, and shall, 
moreover, produce the copy of an indictment, or an affidavi 
made before a magistrate of any State or Territory, as aforesaid, 
charging the person so demanded with having committed trea- 
son, felony, or other crime, certified as authentic by the gov- 
ernor or chief magistrate of a State or Territory from whence 
the person so charged fled, it shall be the duty of the Execu- 
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tive authority of the State or Territory to which such persom 
shall have fled, to cause him or her to be arrested and se- 
cured.’’ It will thus be seen that, in a class of cases strongly 
analogous to that under consideration, the Congress of the 
United States have provided for the surrender of fugitives from 
justice fleeing from State to State, upon the exhibition of an 
affidavit, and without presentment or indictment; and yet the 
constitutionality of that provision, practicatty from day to day 
carried out, has never, to my knowledge, been seriously ques- 
tioned. And if,in its application to citizens of the United 
States, it may be regarded as a valid exercise of legislative pow- 
er, I cannot imagine why it should not be equally so when 
brought, by the treaty-making power, to operate upon those 
who have a less strong claim to the protection of our fund- 
amental laws. But in what particular does the proceeding 
under review distinguish between the case of a party arrested 
as a fugitive, and that of a citizen charged with the commis- 
sion of an offence against the United States? Did it ever occur 
to any one to suppose that a judge of the courts of the United 
States, or a commissioner, or other officer, authorized by the 
laws of the United States to act in such cases, when engaged 
In an initiatory examination of one charged with an offence, 
for the purpose of determining whether he should be dis- 
charged, bailed, or imprisoned, to await the action of a grand 
jury, was trenching upon the protection guarantied by this par= 
ticular provision of the constitution? and can it be that our 
own citizens, for whose security this guarantee has been ex- 
pecially provided, shall be liable to such arrest and detention, 
in order that, in proper cases, they may be brought to trial; 
and yet, that the subjects of Great Britain, whose personal 
rights we are under no special obligation to guard and watch 
over, but whom we are bound, by the most solemn of nationak 
obligations, to surrender to their own government upon proper 
demand, and who, upon investigation, are believed to have 
been guilty of grave offences against their own laws, shall en- 
joy an immunity from a like proceeding? It is surely enough 
that they are dealt with as are our own citizens; protected as 
they are, examined as they are, by the same officers, and 
judged by the same rules of evidence. 
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The idea suggested in the petition or remonstrance of the 
accused, that the commissioner had no authority to cause her 
arrest, notwithstanding the affidavit made, because, at that time, 
there had been no requisition for her surrender, is without 
foundation, and can interpose no obstacle to the gratification 
of the demand which has been made. 

The requisition is necessary, not for the purpose of the pre- 
jiminary examination upon which the evidence of criminality 
ts to be heard and considered, but with a view to the surrender, 
after the ascertainment of the facts showing the party charged 
to be in a condition which justifies her apprehension and com- 
mitment for -trial according to the laws of the place where she 
is found. The surrender itself cannot be miade till this crim- 
inality is ascertained and certified. ‘The demand presupposes 
this ascertainment; and is, therefore, naturally and properly 
consequent upon it. ' 

I have the honor to be, sir, your obedient servant, 

JNO. NELSON. 

Hon. A. P. Ursuur, 

Secretary of State. 





COMPENSATION OF PURSERS. 


The service of pursers must be continuous under the same commission, to en- 
title them to the progressive rise in pay and rations prescribed by the act af 
1812. 


ATTORNEY GENERAL’S OFFICE, 
August 7, (843. 


Sir: I have examined the question stated in the letter of 
the Second Comptroller of the Treasury, accompanying the 
application of Mr. Zantzinger, and transmitted with your com- 
munication of the 5th instant; and am of opinion that the time 
served by Mr. Zantzinger under the former commissions as 
purser should not be added to that served by him under his 
present commission, in ascertaining the amount of pay to which 
he is entitled while on leave or waiting orders. The act of 
the 2Uth August, 1842, sec. 3, provides that pursers ‘‘ on leave 
or waiting orders shall receive the same pay as surgeons.”’ 
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The compensation to which surgeons are entitled is regulated 
by the act of Congress of the 24th May, 1828, and the amend- 
atory act of the 2Ist of January, 1829. 

The first of these, in its 4th section, provides ‘ that every 
surgeon who shall have received his appointment as is herein- 
before provided for, shall receive fifty dojlars a month and two 
rations a day; after five years’ service, he shall be entitled to 
receive fifty-five dollars a month and an additional ration a day; 
and after ten years’ service, he shall receive sixty dollors a 
month and an additional ration a day; and after twenty years’ 
service, he shall receive seventy dollars a month, and the rations 
as last aforesaid.”’ 

The act of 1829 exempts certain surgeons in the navy from 
the requisites of the act of 1828, in regard to nominations, and 
entitles them to the compensation therein provided, notwithe 
standing they may not have received their appointments as 
thereby required. The opinion of the Hon. J. McPherson 
Berrien, formerly Attorney General, referred to by Mr. Zant- 
zinger, and which is entitled to the most deferential respect, 
was given upon the construction of those acts as applicable to 
the claim of Dr. Page; and certainly, by the terms of the act 
of 1842, the same rule of decision applies to this case. But I 
do not understand Mr. Berrien as expressing the opinion, that 
by the true interpretation of the acts of 1828 and 1829, Dr. Page 
was entitled to the additional compensation demanded by him. 
On the contrary, he regards those laws, rigidly construed, as 
covering cases of continuous service only, and puts his decision 
upon the construction of the words of the amendatory act, ac- 
cording to length of service, which he deems sufficiently com- 
prehensive, under a literal construction of them, to embrace 
the claim; and which, he adds, it is competent to the head of 
the Navy Department, in the exercise of a rightful discretion, to 
allow. 

In this opinion I concur so far as it relates to the construc- 
tion of the act of 1828, which I regard as covering cases of 
‘¢ continuous service’’ only; but do not think that the terms of 
the amendatory act, ‘‘ according to length of service,’’ extend 
at all the provisions of the original act, or that it is within the 
discretion of the head of the Navy Department to make any 
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allowance other than that authorized by law. But the act of 
3d March, 1835, ch. 304, is more explicit. It fixes the com- 
pensation of a surgeon for the first five years after the date of 
his commission at one thousand dollars; for the second five 
years, one thousand two hundred dollars; for the third five 
years, one thousand ‘four hundred dollars; for the fourth five 
years, one thousand six hundred dollars; and after he shall 
have been commissioned as a surgeon twenty years and up- 
wards, one thousand eight hundred dollars. The language of 
this act I interpret to mean the first five years, the second five 
years, &c., after the date of the commission under which the 
officer shall be in the public service. 


I have the honor to be, very respectfully, sir, your cbediont 
servant, 
JOHN NELSON, - 


Hon. Davip HENsnaw, 
Secretary of the Navy. _ 


APPOINTMENTS TO OFFICE—CASE OF LIEUTENANT COXE. 


A person who was a lieutenant in the navy prior to 1837, who afterwards re- 
signed, but was again nominated to the Senate by President Jackson for the 
game office, from the 16th of February of that year, and confirmed by the Sen- 
ate, with the condition that he should take rank next after Lieutenant Peck, 
and for whom a commission was made out at the Navy Department, but never 
signed by President Jackson; and who was, thereupon, again nominated to 
the same office by President Van Buren, on the 7th of March, 1837, to take 
rank from the said 16th February, 1837, but not confirmed; and who was 

_ again nominated by President Tyler, on the 14th December, 1841, ‘‘to be a 
heutenant from the 28th April, 1826, to take rank next after Lieutenant Peck,”’ 
but was rejected by-the Senate, is not a lieutenant within the constitution and 
the laws. 


President Jackson having omitted to commission the applicant, his successor to 
the presidential office could not properly do so upon his nomination and the 
confirmation thereof by the Senate. 


Neither of the several nominations, nor all of them, constituted an appointment. 
No appointment to that office could have been made except by the nomination. 
of the President receiving the consent of the Senate and the issuing of a cont 
mission. ; 
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Even after confirmation by the Senate the President may, in his discretion, 
withhold a commission from the applicant; and until a commission to signify 
that the purpose of the President has not been changed, the appointment is not 
fully consummated. 

The present Executive cannot issue a commission to the applicant. 


ATTORNEY GENERAL’S OFFICE, 
; | August 9, 1843. 


Sir: The case of John R. Coxe, jr., referred to this office 
some weeks since by your predecessor, for my opinion, would 
have been disposed of at an earlier period, but for the wish 
expressed by the applicant to be heard by counsel in defence 
of his claim and right, and the subsequent pressure of business 
of great importance, demanding the promptest action. The 
facts applicable to the questions presented are these: Mr. Coxe, 
for some years anterior to 1837, held a commission as a lieu- 
tenant in the navy of the United States, which, under circum- 
stances regarded by him as peculiarly oppressive, he resigned . 
His resignation was accepted. On the 16th February, 1837, 
he was nominated to the Senate by President Jackson as a 
lieutenant in the navy from that date. On the 3d March, 1837, 
the Senate, by resolution, advised and consented to his nomi- 
Nation, the nominee to take rank next after Lieutenant Elisha 
Peck. Upon the receipt of this resolution at the Navy Depart- 
ment, a commission was made out accordingly, but it never 
was signed by the President. Very soon after the inaugura- 
tion of President Van Buren, on the 7th March, 1837, the sub- 
ject of this proceeding was referred to the consideration of the 
Attorney General, Mr. Butler, who, on the 29th of the same 
month, expressed the opinion that Mr. Coxe could not be prop- 
erly commissioned as a lieutenant in the navy. At the suc- 
ceeding regular session of Congress, on the 23d January, 1838, 
Mr. Coxe was re-nominated to the Senate by President Van 
Buren as a lieutenant, to take rank from the 16th February, 
1837, the date of his previous nomination by President Jack- 
son. ‘This nomination is believed not to have been acted on; 
at any rate, it Was not confirmed. He was again nominated 
by President Tyler, on the 14th December, 1841, to be a lieu- 
tenant from the 28th of April, 1826, to take rank next after 
Lieutenant Elisha Peck. ‘This nomination was rejected by the 
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Senate on the 16th May, 1842. Under these circumstances, 
Mr. Coxe, in his letter to the Secretary of the Navy, of the 
28th June, 1843, insists that he is a tieutenant in the navy of 
the United States, and asks that his claim may be inquired 
into, and that a commission may be issued to him as such 
lieutenant. 

The case involves two questions: 1st, assuming the action 
of the Senate on the nomination of the 16th of February, 1837, 
to have been regular, whether that nomination, and the advice 
and consent of the Senate thereon, amount to an appointment, 
so as to entitle Mr. Coxe to the commission claimed by him? 
2d, whether, if from any cause the appointment be not con- 
summate, the case is one in which the President can properly 
interfere ? 

The power of appointment is conferred and defined by the 
2d article of the constitution of the United States, which pro- 
vides ‘‘that the President shall nominate, and, by and with 
the advice and consent of the Senate, shail appoint ambassa- 
dors, other public ministers, aud consuls, judges of the Su 
preme Court, and all other officers of the United States where 
appointments are not otherwise thereinafter provided for, and 
which shall be established by law;’’ and it is made his duty 
to “commission all the officers of the United States.”’ 

To constitute an appointment under this article, it is neces- 
sary—lIst, that the President should nominate the person pro- 
posed to be appointed; 2d, that the Senate should advise and 
consent that the nominee should be appointed; and, 3d, that, 
in pursuance of such nomination and such advice and consent, 
the appointment should be actually made. 

The nomination is not an appointment; nor is that nomina- 
tion followed by the signification of the advice and consent of 
the Senate, that it shoutd be made sufficient of themselves to 
confer upon a citizen an office under the constitution. They 
serve but to indicate the purpose of the President to appoint, 
and the consent of the Senate that it should be effectuated; 
but they do not divest the executive authority of the discre- 
tion to withhold the actual appointment from the nominee. To 
give a public officer the power to act as such, an appointment 
must be made in pursuance of the previous nomination and 
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advice and consent of the Senate, the commission issued being 
the evidence that the purpose of appointment signified by the 
nomination has not been changed. 

The principles governing this question are fully stated in the 


case of Marbury vs. Madison, 1 Cr., 137, to which I beg leave ~ 


to refer; in reviewing which, Mr. Tustics Story, in the third 
volume of his commentaries on the constitution, p. 398, says: 
<¢ Upon the fullest deliberation, the court were of opinion that 
when a commission has been signed by the President, the ap- 
pointment is final and complete. The officer appointed has 
then conferred on him legal rights which cannot be resumed. 
Until that, the discretion of the President may be exercised 
by him as to the appointment, but from that moment it is Ir- 
revocable—irrevocable in the particular case, because the office 
was judicial, which once vested, was beyond the control of 
the executive power.”’ 

Applying these principles to the circumstances connected 
with the case of Mr. Coxe, it is clear that his appointment as 
a lieutenant in the navy of the United States has not been con- 
summated. President Jackson omitted, and President Van 
Buren decided not to make it. Neither of these functionaries 
commissioned Mr. Coxe: the first, it is supppsed, because of 
the hurry incident to his retirement from office; the last, after 
mature deliberation, upon the advice of the Attorney General, 
that his power could aot be properly exerted for that purpose. 
The second question involved in this application of Mr. Coxe, 
I consider no longer open. It was settled more than six years 
ago. The opinion of Mr. Butler was given on the 29th March, 
1837. It was recognised as the law of the case by the then 
President, who was clothed with the appointing power, and 
who, to gratify the claims of Mr. Coxe, on the 23d January, 
1838, renominated him to the Senate. It has, moreover, been 
recognised by President Tyler himself, who, in conformity 
with the desire indicated by the Senate in 1837, on the 14th 
December, 1841, submitted the nomination of Mr. Coxe to 
that body as a lieutenant, to take rank next after Lieutenant 
Peck. The nomination thus submitted was by the Senate re- 
jected. The question has, then, been passed upon by an At- 
torney General, two Chief Magistrates, and the Senate of the 
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United States. To disturb these reiterated decisions now, 
would, I think, tend to the subversion of principles, upon the 
consistent maintenance of which the most important interests 
of the government are dependent. The papers, with the letter 
of Mr. Coxe, are returned. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

- JNO. NELSON. 
Hon. Davip Hensnaw, 
Secretary of the Navy. 





RIGHTS OF SETTLERS IN EAST FLORIDA IN RESPECT TO CUT- 
TING LIVE-OAK. 


Settlers on the public lands in East Florida, under the act to provide for the 
armed occupation and settlement of the unsettled part of the peninsula of East 
Florida, are not entitled to cut live-oak and other timber, except for the pur- 
pose of clearing, until they comply with all the conditions of the law. 

The conditions precedent to that right are the obtaining a permit from the regis- 
ter of the land office describing the place of the intended settlement; the resi- 
dence in the Territory of five years; the erection of a house fit for the habitation 
of man; the clearing and enclosing of at least five acres and actual residence 
thereon four years next following the first year of the date of such permit; 
and the proving, before the proper tribunal, within one year after the survey 
of said lands and the opening of the proper office, that the settlement has been 
commenced on the quarter section located, and, within six months after the 
expiration of the five years’ residence, the proving of such continued residence 
and cultivation. 


ATTORNEY GENERAL’S OFFICE, | 
August 11, 1843. 


Sir: I have had the honor to receive your communication 
of the 9th instant, requesting my opinion whether the settlers 
on the public lands in East Florida, under the act to provide 
for the armed occupation and settlement of the unsettled part 
of the peninsula of East Florida, are entitled immediately, by 
the simple act of settlement, to cut and sell, at their discretion, 
the live-oak and other timber on the whole quarter section; and 
if not, what conditions and stipulations must be fulfilled by 
them before they are entitled so to cut and sell the timber on 
the quarter section on which ‘they have settled? The act in 
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question entitles any person being the head of a family, or 
single man over eighteen years of age, able to bear arms, who 
has made, or shall, within one year after the passage of the act, 
make an actual settlement within the part of Florida therein 
designated, to one quarter section of land upon certain condi- 
tions thereby prescribed. These conditions are: that he shall 
obtain a permit from the register of the land office in the dis- 
trict in which he proposes to settle, describing the place where 
the settlement is intended to be made; that he shall reside in 
said territory five consecutive years; that he shall erect on his 
settlement a house fit for the habitation of man, and shall clear, 
enclose, and cultivate at least five acres of said land, and re- 
side thereon for the space of four years next fallowing the first 
year after the date of his permit, if he shall so long live; that 
-he shall, within one year after the survey of said lands, and the 
opening of the proper office, prove before such tribunal, and in 
such manner and form as the Commissioner of the General 
Land Office, with the approval of the President, shall prescribe, 
the fact that the settlement has been commenced, and the quar- 
ter section upon which it is located, and shall, within six 
months after the expiration of five years from the date of this 
permit, prove in like manner the fact of continued residence 
and cultivation. 

Upon his compliance with these conditions, the settler will 
be entitled to a patent for the quarter section upon which his 
settlement shall have been made; ahd the act explicitly de- 
clares that the title thereto shall not vest before, and avoids all 
sales, gifts, devises, agreements, bonds, or powers to sell, trans- 
fers or liens whatsoever of such land, or any portion thereof, 
made at any time before such patent shall have issued. 

It is, therefore, clear, except in the contingency provided for 
in the fifth section of the act, that the title can in no case vest 
in any settler till five years shall have elapsed; and only then 
upon showing a compliance with the condition of previous con- 
tinued residence and cultivation. The inquiry now is, what 
are the rights of the settler during this probation of five years, 
before his claim to the land has matured, so as to entitle him 
to a patent? My opinion is, that during that period he has 
no right to cut or sell any timber, except for the purpose of 
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clearing, cultivating, enclosing, and occupying the land so set- 
tled. The terms of the grant make it incumbent on him to 
improve at least five acres.. He has the power to clear, culti- 
vate, and enclose the whole; but that power must be exerted 
with the bona fide view to a settlement. The law will not 
permit him, under the pretext of settling, to pillage the public 
domain; and, having done so, by abandoning, to defeat the 
leading purposes of the enactment. He is in the condition of 
a purchaser upon terms to be complied with, who, until com- 
pliance, will be restrained from acts permanently affecting the 
value of the estate. The destruction of the timber, except 
for the purposes of the occupation, will be waste, which a court 
of chancery, upon a proper application, will enjoin. 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 


JNO. NELSON. 
Hon. Davip Hensnaw, ‘ 
Secretary of the Navy. 





RIGHT OF REGISTERS AND RECEIVERS TO PURCHASE PUBLIC 
LANDS. 


Registers of the land offices cannot lawfully be, except as is specially provided, 
concerned in the purchase of the public lands. They are agents of the govern- 
ment to sell; and upon principle, as well as by the express terms of the act 
creaung their offices, they are precluded from entering on their books any 
application for lands 1 in their own names, or in the name of any other person 
in trust for them. 

If registers wish to purchase land they are required ‘to make application to the 
surveyors general, who are authorized to make the proper entries and returns 
in such cases. 

But receivers being a different class of officers, and standing in relations to the 
government different from those sustained by registers, may purchase the pub- 
hic lands the same as other citizens. 

The law has imposed no restraints upon receivers in this respect; and the nature 
of their public duties indicates no necessity for any. 

The executive department may enforce by regulations the prohibitions of the 
law as to purchases by registers; but it is incompetent to make regulations to 
restrain receivers of public moneys from purchasing the public lands like other 
ciuzens. 


ATTORNEY GENERAL’S OFFICE, 
August 12, 1843. 
Sir: I have had the honor to receive your communication of 
the 2d instant, suggesting that a practice prevails among the 
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receivers of public money and the registers of land offices of 
being interested, directly or indirectly, in the purchase or entry 
of public lands which are for sale, after having been offered at 
public auction, which exposes innocent and fair purchasers to 
extortionate demands, and obstructs the sales of the Jands; and 
requesting me to investigate the subject, and to give you my 
opinion ‘‘ whether it is competent for the Treasury Departe 
ment, or for the President, by regulation, to promipit and pre- 
vent this practice ?”’ 

The duties of receivers of public money and registers of land 
offices are prescribed by the act of the 10th of May, 1800. Re- 
ceivers are required by that act, after their appointment made 
by the President, by and with the consent of the Senate, be- 
fore they enter upon the duties of their office, to give bonds with 
security for the faithful discharge of their trust; to give receipts 
for the money received by them to the persons respectively 
paying the same; to transmit within thirty days.in case of pub- 
lic sale, and quarterly in case of private sale, an account of all 
the public moneys by them received, specifying the amount re- 
ceived from each person, and distinguishing the sums thus 
received for surveying expenses, and those received for pur- 
chase-money, to the Secretary of the Treasury and to the regis- 
ters of the land offices, as the case may be; and within three 
months after receiving the same, to transmit the money by 
them received to the. Treasurer of the United States. The re- 
gisters of the land offices, by the provisions of this act, are 
charged with various duties incident to the disposal of the pub- 
lic lands at private sale: they are to receive and enter the appli- 
cations of persons for the purchase of any section or half 
section, &c., and are essentially the EeNamen agents by 
whom such sales are made. 

This class of officers, it is quite clear, both upon principle 
and by the express terms of the law which created them, cannot 
properly be concerned in the purchase of the public lands. The 
10th section of the act of 1800 provides that they shall be pre- 
cluded from entering on their books any application for lands 
in their own name, and in the name of any other in trust for 
them; and if any register wishes to purchase any tract of land, 
this act authorizes him to do it, by application in writing to the 
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surveyor. general, who is required to enter the same on books 
kept for that purpase by him, and to proceed in respect to such 
applications, and to any payments made for the same, in the 
same manner which the registers by the same act are directed 
to follow in respect to applications made to them for lands by 
other persons. . 

The register of a land office can parchans only i in the (aie 
prescribed by the act of Congress; and it is in.the power, as 
it is the duty, of. the President to-withhold from him any evi- 
dence of title to lands which he may seek to acquire in any 
other manner. The privilege of thus purchasing is, however, 
secured to him by law, with which, of course, the executive 
authority cannot nghtfully interfere. 

In cases of collusion the remedy is two-fold: the contract may 
be avoided, and the unfaithful public officer dismissed. ‘T'o 
enforce these provisions of the law, the executive authority may 
be exerted, and such regulations prescribed as may be deemed 
necessary to effectuate them. Receivers of the public money 
I cannot regard, after the most careful investigation, as officers 
standing in tHe like relation tothe government, or upon whom, 
as purchasers of the public domain, the executive departments 
have authority to impose any restraints.: The law has imposed 
none, and, in my judgment; the natute of their public duties 
indicates no necessity for their application to them. 

Receivers are-not the. agents of the government by whom 
the sales ef the public lands are effected.’ They have no 
power to receive bids, to make entries, give certificates, or per 
form any other function incident to such sales. They are the 
mere depositanes of the public money accruing upon the sales, 
having no other power. than to receive and transmit it to the 
treasury. No abuse of their office can transfer the public do- 
main, unless it be by giving ‘receipts. for. money which may 
not come to their hands; and for that alone the law has pro- 
vided a remedy in the responsibility of the sureties on their 
official borids. ‘The suggestion made by the Solicitor of the 
Treasury in his report transmitted with your communication . 
that the immunity of the receivers, if they be permitted to com- 
pete with other purchasers of the public lands, from the obli- 
gation of making the payments required by law, they being 
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both payers and payees, gives them advantages not enjoyed by 
other citizens, if true to a greater extent than it really is, could 
not, in my judgment, authorize any executive interference. 
It is matter proper for legislative action, and not for executive 
control. But I cannot perceive how, if the law in regard to 
the receivers themselves be enforced, they can enjoy the advan- 
tage supposed, since it is their duty punctually to transmit not 
only their accounts to the proper department, but, within three 
months after receiving the same, the moneys. by them received, 

to the Treasurer of the United States. 

Hf it. be said that receivers may collude with registers, and 
thus defraud the government, the answer is, so may other pur- 
chasers practise the same collusion; and the remedy for the cor- 
rection ef this evil is to be sought in the appointing power, 
which is always competent to its redress. ‘There is a single 
view amongst the many that have occurred to me, which I beg 
leave to present as conclusive to show that .the propased inter- 
ference by executive regulation would be wholly without au- 
thority.- Congress, when passing the act of 1800, had before 
them the whole subject of the public lands. They were pre- 
scribing the duties and limiting the privileges of public offi- 
cers; restraints to guard against anticipated abuses were devised 
by them.: Registers they have declared to be incompetent, 
except in a particular mode, to become purchasers of the nation- 
al domain.~. Receivers they have left upon the footing of all 
other citizéns. This discrimination they have made because 
they regarded the oné class of officers as agents for the sale of 
the lands, and the other as maintaining no such relation to the 
public. And any other interpretation would place the receivers 
in a position which it cannot be reasonably supposed Congress 
designed, them to.occupy; for whilst, by pursuing a particular 
mode, registers ate unquestionably qualified purchasers under 
the 10th section cf the act of 1800, receivers, if not allowed 
to buy as other persons, would be denied the privilege upon 
any terms, and thus officers unrestrained by the express terms 
of the law would, by construction, be bound in fetters more 
restrictive than are those against whose abuses Congress seems 
to have’ been especially solicitous to guard. 

Nor is this inference deducible from the act of 1800 alone. 
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Congress by subsequent enactments have imposed restraints 
upon the right of purchase, on the Secretary of the Treasury, 
First Comptroller, and various other public officers, without 
including in the enumeration receivers of the public money; 
and, as late as 1836, five years after the date of the circular 
from the General Land Office, prescribing the mode in which 
receivers may consummiate their purchases, and when it must 
have been known: that they habitually availed themselves of 
this privilege, the national legislature prohibited from making 
such purchases, or being in any way interested therein, the 
Commissioner of the General Land Office and his principal 
and other clerks. Can it be supposed that, whilst legislating 
upon this subject, the receivers of the public money, if designed 
to he embraced by those restrictive provisions, would not have 
been specifically named? Upon the whole, I am of opinion 
that the Treasury Department, or, President, may by regulation 
enforce the. prohibitions of the law as to the purchase of the 
public lands by the registers of land offices, but that they are 
incompetent by such regulations to restrain the right to ‘par 
chase of the receivers of the public moneys. _ 

I have the honor to be, Ba Tespectilly, sir, your obedient 
servant, -  — . 
JOHN NELSON. 
Hon. Joan C. Seenckr,-  ——-- 

- Secretary of the Treasury. . °° + 
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Repayment of purchase money should be made in cases where the-purchase of 
land from the United States is found to be void by reason of a ptior sale, or 
by the confirmation or other legal establishment of a prior British, French, or 
Spanish grant, or for want of title in the United States from any other cause. 
(See act of 12th January, 1825.)"  * 

Instances where there is a deficiency in the quantity of land purchased, and 
where an entry has been made of land to which another had a pre-emption 
right, are cases falling within the terms of the act, and call for repayment. 

But in cases of error arising from miscalculations of the amount to be paid, where 
the money paid has not been returned by the receiver, the excess should not be 
paid from the treasury ; but the error should be corrected by the receiver. 
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. Where, however, the excess or.overpayment shall have found its way into the 
treasury, it cannot be withdrawn except in strict fulfilment of the requisiuons 
of law, which the *‘ administrative power’’ cannot control. 


_. ATTORNEY GENERAL’S OFFICE, 
F + Aupust 14, 1843. 

Srr: The questions propounded by your communication of 
the 7th instant have been carefully examined, and I am of opin- 
ion that the practice of the General Land Office therein referred 
to is erroneous, and ought to be torrected. The first class of 
cases stated, ‘¢ where there'is a deficiency in the quantity of 
land purchased,”’ and the third, ‘‘ where an entry has been 
made of land to which another had a pre-emption title,’’ seem 
to me to fall strictly within the terms of the act of thé 12th of 
Jamuary, 1825. That act provides ‘“ that every persoh, or the 
legal representative of every person, who is, or may be, a pur- 
chaser of a tract of land from the United States, the purchase 
whereof is, Gr may be, void by reason of a prior. sale thereof by 
the United States, or by the confirmation or other legal estab- 
lishment of a prior British, French, or Spanish grant theredf, 
or for want of title thereto in the. United States from any other 
cause whatsoever, shall be entitled to repayment of any sum or 
sums of money paid for or on account of such tract of land, on 
inaking proof to the satisfaction of the Secretary of the Trea- 
sury that the.same was erroneously sold in manner aforesaid , 
by the United States, who is hereby authorized and required to 
repay such sum or sums of money paid as aforesaid.’’ 

The general purpose of this act is to assure to purchasers a 
prompt return of money paid: by them for lands to which the 
United States can give-no title. -Whether that disability pro- 
ceeds from one or another cause, is unimportant, Ad] that a 
purchaser claiming under the provisions of this law is required 
to show is, that the land for which his money has been paid 
into the public treasury was erroneously sold by the United 
States. The money thus paid being received without consid- 
eration, or upon a consideratuon which has failed, the principle 
cf equity incorporated into this enactment entitles the party 
payingit toits return. Now, canit be doubted that if a vendor, 
by mistake, sell to a purchaser more land than he has, and 
receives the purchase money for the excess, that this is a case 
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of erroneous sale which cannot be consummated? And if it 
cannot be consummated, is it not because the vendor is without 
title to the land thus. sold, and which he cannot, therefore, con- 
vey? And if a. vendor, having the legal title to land sold, has 
encumbered it by a previous contract of any kind which, is sus- 
ceptible ef enforcement, and which renders it impossible for 
him to aseure to the purchaser a valid conveyance, who has 
ever doubted that he may be compelled to refiind the purchase 
money received by him, and this because he cannot give.title ? 
And is not this precisely the case of an interfering pre-emption 
claim in reference to lands which the United States cannot 
effectively convey? The object of the purchaser, in a trans- | 
action of this kind, is to secure the land purchased; and that 
of the United States, to get the consideration for it. The ob- 

ligation of the one is to pay the purchase money—of the other 
to conyey the land. if by paying the purchase money, the 
purchaser cannot get the tide, he loses the very thing.he meant 
to buy... The United States are bound to make to him the con- 
veyance, if they can. If they cannet, it must be’ because they 
have not the fitleito transfer; and if without the title, from, any 
cause whatsoever, the act of 1825 avoids the sale as having 
been “erroneously made,’* and requires the Secretary of the 
Treasury to refund the purchase money. 

The Chickasaw trust fund, aécruing from the sale-of Chick- 
asaw reservations, is required, by the. act of the 20th April, 
1836, to be paid into the treasury of the United States, m the 
same manner that moneys received from the salgs of public 
lands are paid into the treasury; and is, I think, subject to the 
like control of the Seeretary, who may properly exert the 
authority conferred by the act of 1825, in all cases of erroneous 
sales and @ntrieg of such.lands. -~ 

In reference to cases. of error arising out of migcalculations 
of the amounts to be paid, I have had more diffiguity. Money. 
thus paid is never properly én the treasury of the United States. 
Is is paid and received by mutual mistake; and as long as_it 
remains in the hands of the receiving officer, I can perceive ne 
good reason why, upon the discovery of the errer, he should 
not be authorized to correct it. After it has found its way into 
the treasury, however, like all other money, it should be with- 
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drawn in strict fulfilment of the requirements of the law, which 
the administrative power of the ererunre department of the 
government cannot control. 

I have the honor to be, very i aaa sir, your obedient 
servant, | : 


INO. NELSON. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. ; 


OLERKS OF COLLECTORS OF CUSTOMS—HOW PAID. 


The act of 1799, giving authority to collectors to employ occasional inspectors. 
and others in aid of the revenue, did not authorize them to employ persons 
to perform clerical duties in custom-houses, and to pay them oat of the 
revenue. 

The expense of clerk-hire in the custom-houses cannot be charged upon the 
treasury, except in the cases provided for by the act of 1838. . 

Thé act of 7th July, 1838, does not change the aspect of the case of clerks as 
provided by act of 7th May, 1822, its object only being to allow them, to a 
certain extent, the fees and emoluments which, but for the operation of the 
acts of 1832 and 1833, they would have recaived, and limiting allowances ac- 
cording to the yoporianons of the year. 


: cone’ Gave s OFFicr, 
he August 15, 1843. 


Str: The question propounded in your communication of 
the 8th instant depends upon the interpretation of the acts of 
the 2d of March, 1799, the 30th April, 1802, the 7th of May, 
1822, and the 3d section of the aet of the 7th of July, 1838, 
as revived and continued in force by the 7th section of the 
act of the 21st July, 1840. The first of these acts established 
thescompensation af collectors, naval officers, surveyors, &c., 
and authorized them to receive the fees thereby allowed, re- 
quiring only that they sheuld. keep accounts of such fees and 
emoluments, as well as of their expenditures, to-be transmitted 
annually to the Comptroller of the Treasury, to be by him 
communicated, for its information, to Congress. Fhe appoint- 
ment of clerks was not provided for by the act, they being only 
mentioned ih connexion with the collector’s expenditures for 
rent, fuel, and stationery. They were, therefore, properly re- 
garded under this.law, not:as the- officers of the government, 
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but as the agents of: the collectors,. naval offi¢ers, and strrvey- 
ers, by whom they were employed and compensated. 

The provision in the 2d section of the act, as tothe persons 
occasionally employed in aid of the revenue, I-do not consider 
at all applicable to clerks employed in the business of that. or 
any other office; it had reference to a class of officers recog- 
nised by the law as such, and whose compensation was not 
derived from the fees and emoluments of the collectors: to in- 
spectors, for instance, and the other officers of the like de- 
scription, whose compensation was fixed by law. And this 
view is strengthened by reference to the act of the 26th of 
April, 1816, which added fifty per cent. to the compensation 
allowed to inspectors, or persons acting as occasional inspectors, 
in aid of the customs, by the act under consideration. 

The act of the 30th of April, L802, operated a most important 
change in regard to. the compensation of collectors, naval offi- 
cers, and surveyors, declaring that, after the 30th day of June 
thereafter, whenever the annual‘ emolunients of any collector of 
the customs, after deducting therefrom the expenditures inci- 
dent to his office, should amount to more than five thousand 
dollars; or those of a naval officer, after like deduction, to more 
than three thousand five ‘hundred dollars; or those of a sur- 
veyor, after a like deduction, to more than three thousand dol- 
lars—the surplus should be accounted for, atid ‘be paid by 
them, respectively, to the treasury of the United States. 

Under fhe provisions of this law, it i8 apparent that the 
United States, who, under the act of 1799, had no interést in 
the fees and emoluments of the officers referred to, became, 
in a pecuniary point of- view, concerned in their expenditure; 
whether for fuel, ‘stationery, or clerk -hire. The 9th section 
of the act of the 7th of May, 1822, pursuing the same object, 
further reduced the limitation.of the emoluments of the col- 
lectors of the ports of Boston, New York, Philadelphia, Balti- 
more, Charleston, Savannah, and New Orleans, to four thow- 
sand dollars; of the naval officers‘of said ports to three thousand 
dollars; and of the surveyors to two thousand five hundred 
dollars; requiring the surplus, ‘‘ after deducting the necessary 
expenses incident to their offices in the same year,’’ to be paid 
into the treasury of the United States. And the 10th section, 
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in like.manner, reduced perpetually the compensation of the col- 
lectors of all other ports. The 12th and 13th sections imposed 
upon these officers the duty of accounting for~all their emol- 
uments, and also for all the expenses incident to their offices, 
and of rendering -lists of the clerks employed by them, stating 
the rate of compensation allowed to eath, and the duties which 
they severally performed. And then, to guard against collu- 
sion, and to protect the public revenue involved in the surplus 
of the fees and emoluments of said officers, over and above their 
allowances and expenditures, the Secretary of the. Treasury, 
by the 15th section, is authorized, not to appoint, but to Limie 
and fiz the number and compensation of the clerks .to be em- 
ployed by any collector, naval officer, or surveyor, &c. As 
the law stood in 1822, then, it is clear that: the compensation 
of the clerks employed m the offices of the collectors, naval 
officers, and surveyors, was chargeable upon the fees and emol- 
uments of. the officers, and that no allowance for such service 
could be made from the treasury of the United States. . 

The 3d section of the act of the 7th of July, 1838, does not, 
in my view, at all change the aspect of the question applicable 
to these officers, its object only being to allow them, to a certain 
extent, the fees and emoluments which; but for the operation 
of the acts of 1832 and 1833, they would have received, and 
limiting that allowance according to the importations of the 
year. Upon the whole, I am of opinion that the act of 1799, in 
the authority therein given to collectors. to employ occasional 
inspectors and. others in. aid of the revenne, never did apply 
to clerks, and that a collector cannot, under: its provisions, 
employ persons to perform clerical duties in the custom-house, 
and pay them out of the revenue at the rate of two dollars 
per day, or at any other rate; and that under no circumstances 
can the.expense of clerk hire in the eustom-house. be charged 
upon ue treasury, except in the cases provided for by the act 
of 1838. 

- I have the honor-to be, very respectfully, sir, your sellout 
servant, ° 3 
- JNO. NELSON. 
_ Hon. Jonn C. Spencer, - .«.-. 
Secretary of the Treasury. 
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VESSELS IN THE COASTING TRADE LIABLE FOR ‘HOSPITAL- 


The owners of registered vessels engaged in the coasting trade dre subject to 
the payment of hoépital-money by the act of MarcN*], 1843, and collectors 
are required to -collect itfrom the seamen, masters, and owners. 


ATTORNEY GENERAL’s OFFice, 
August 15, 1843. 

Sim: I have no doubt that owners of registered vessels in 
the coasting trade are made subject to the payment of hospital- 
money by the, provisions of the act of Congress approved 
March 1, 1843. The terms of the act are explicit, that the pro- 
visions and penalties of the act of July 16, 1798, shall be ex- 
tended to the masters, owners, and seamen of such vessels; 
and that the Secretary of the. ‘Treasury shall issue such in- 
structions to the collectors of the various ports as shall secure 
the collection of hospjtal-money from such seamen, masters 
and owners. Whatever may have beem the intention of Con- 
gress in passing the act of 1843, -it,is quite clear that any 
other interpretation than: that now, ae on it would substan- 
tially repeal it. . 

I have the honor to be, very respectlly, sir, sour obedient 


servant, 


| _ INO. NELSON. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. 





COMPENSATION OF COMMISSIONERS OF CIRCUIT COURTS. 


In the absence of any statute regulation concerning the compensation. of cors- 
roissioners of circuit courts, the courts themselyes may fix the yate. Where 
raics have not been fixed, the amount may be ascertained by a reference to 
the local law of the State providing for similar services by local magistrates. 

Proceedings under the several acts of Congress before these commissioners in 
behalf of the United States art properly chargeable to the United States, and, 
being so, ought to be allowed and paid. 


ATTORNEY GENERAL’S OFFICE, 
August 16, 1843... 
Sir: The office of commissioner of the circuit court of the 
United States was created by the act of February 20, 1812, 
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which limited their power to the taking of acknowledgments 
of bail and affidavits in civil causes. The act of March 1, 
1817, extended their authority to cases pending in the district 
courts, and to those covered by the 30th section of the act to 
establish the judicial courts of the United States. The act 
of August 23, 1842, is that under which Mr. Landers has ren- 
dered the seryice for which he now asks compensation. This 
invests commissioners with authority to exercise all the powers 
that any justice of the peace or other magistrate of any of the 
United States my exercise in respect to offenders for any crime 
or offence against the United States by arresting, imprisoning, 
and bailing the same, by virtue of the 33d section of the act of 
September 24, 1789. 

The terms of that section are, ‘¢ that for any crime or offence 
against the United States, the offender may, by any justice or 
judge of the United States, or by any justice of the peace or 
other magistrate, of any af the United States:where he may be 
found, agreeably to the tisual mode of process against offenders 
in such State, and. at the expense of the United States, be ar- 
rested and imprisoned, or bailed, as the case may be, for trial 
before such court of the United States as may have eopuizance 
of the offence, &c. a 

It is quite clear, therefore, that the proceeding before Mr. 
Landers, as it was prosecuted at the instance, was at the ex- 
pense of the United States; and that for the service rendered, 
the commissioner is entitled to compensation. ‘The amount of 
that compensation is not precisely fixed by the acts of Con- 
gress before referred to. For taking bail and affidavits in civil 
causes the second section of the act of 1812 provides that the 
like fees shall be allowed _as are allowed for the like services 
by the laws of the State in which any such affidavit or bail 
shall be taken; and the same rule would, Z suppose, apply when 
other servicés under the supplementary acts were performed by 
this class of officers. In the absence of any specific regulation, 
I think, therefore, that the amount of the compensation prop- 
erly demandable by Mr. Landers may be ascertained by a refer- 
ence to the local law of Kentucky regulating allowances in like 
cases. ‘To these I have no means of reference. 

I have said in the absence of any specific regulation, because 
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the circuit. courts making the appointments of commissionérs 
would have the power to prescribe the fees for the services 
performed in the absence of regulations by law; and I believe 
in most of the circuits in which the power of appointment has 
been exerted, the rate of allowance has been thus established; 

but whether in the circuit court, under whase authority the 
claimant thas. been acting, [ do not know. The elaim, if it 
Tested upon a quantum weruit, would seem to be reasonable, 
and such as ought to ‘be allowed. ‘The record in the case of 
Mrs. Cochrane contains nothing to show the amount claimed 
in the New York circuit—the provisions of the treaty of Wash- 
ington throwing the burden of the costs of that proceeding 
upon the British government. | j : 


I have the honor to be, very respectfully, sir, your obedient 
servant, 
JNO. NELSON: 
Hon. C. A. on 
"Postmaster General. 


r 


. 


COMPENSATION OF COMMANDER OF EXPLORING EXPEDITION. 


Lieutenant Wilkes, who: ¢ommanded the exploring expedition, does not come 
within the provisions of the appropriation act of the 3d of March, 1843, and 
is not entitled to such a rate of extra pay as will make his anhual compensa- 
tion equal to that of the Superintendent of the Coast Survey. 


That act only authorized the accounting officers to allow and credit with extra 
pay those officers who were employed in scientific duties in the late surveying 
and exploring expedition to the Pacific ocean and South seas. 


The only extra compensation justly claimable by him is such as was allowed to 
officers of the davy, of equal grade with those employed in the coast survey. 
ATTORNEY GENERAL’s OFFICE, 
August 21, 1843. 
Sir: The case of Lieutenant Wilkes, to which your com- 
munication of the 10th of August relates, and which had been 
previously referred to this office by your predecessor for Mr. 
Legaré’s opinion, has been carefully examined and considered. 
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The question propounded by the Second- Comptroller and 
Fourth Auditor of the Treasury 1 18: . 

‘Does the provision contained in the appropriation act of 
the 3d of March, 1843, authorize. the accounting officers to 
allow to Lieutenant Wilkes such a rate of extra pay as will 
make his whole annual compensation equal to that of the Su- 
perintendent of the Coast Survey??? The provision referred 
to is in the words following: ‘‘ And the- accounting officers of 
the treasury are hereby authorized and directed, in the settle- 
ment of the aceounts of the officers attached to the late survey- 
ing and exploring expedition to the Pacific ocean and the South 
seas, who were employed in the scientific duties, to allow and 
credit them with extra pay, equal to that allowed to the officers 
engaged in the service of the coast survey.’” - 

This provision is applicable to officers who, in the late expe- 
dition, were employed in the scientific duties. What officers ? 
Manifestly officers of the navy. They, in. consideration of 
their extraordinary services, are designed to be allowed a com- 
pensation over and above that allowed tliem as such officers by 
the pre-existing law, and the extent of that additional com- 
pensation is to be measured by the standard of allowance 
established upon the coast survey, in reference to the same 
class of officers engaged in the performance of the same kind 
ef service. 

The authority of the accounting officers of the treasury is to 
allow and credit them with extra pay equal to that allowed to 
the officers engaged in the service of the coast survey. It is 
not to allow and credit these highly meritorious gentlemen with 
pay equal to thdt allowed to any other class of persons entploy- 
ed on the coast survey, but it is limited to the ‘extra pay”’ 
allowed to the officers so employed. These terms, | think, 
clearly point to the extra allowance made to officers of the navy, 
and cannot be made to comprehend ‘the claim preferred by 
Lieutenant Wilkes. ae 

Without.adverting to other and various considerations clearly 
fortifying this construction of. the act of Congress, I am of 
opinion that the accounting officers cannot properly allow the 
compensation to which Lieutenant Wilkes thinks himeelf en- 
titled;.and that the only extra compensation justly claimable 
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by him, is such as was allowed to officers of the navy, of 
equal grade, employed on the coast survey. Any other inter- 
pretation would render the execution of the act impracticable. 
I have the honor to = very respectfully; sir, your obedient 
servant, . 
- JNO, NELSON. 
Hon. Davm Hensnaw, ar : 


Secretary of the Navy. , 





THE PARDON OF JENKINS ADVISED. 


Jenkins, a slave imprisoned under a sentence of the circuit court for the county of 
Washington, in the District of Columbia, for a second offence against the act 
of March 2, 1831, is a proper subject for the exercise of the pardoning power. 

The act includes ‘‘ every person,’”’ and therefore makes no distinction betweep 
slaves and free persons, who may offend against its provisions. 

The character of the offence, the interests of his master, and the public policy, 
all indicate the propriety of a pardon in this case. 


ATTORNEY GENERAL’s OFFICE, 
2a August 25, 1843. 


Siz: The prosecution and conviction of negro David Jen- 
kins, altas Daniel Jenkins, in the circuit court for the county 
of Washington, in the District of Columbia, made in pursu- 
ance of the provisions of the act of Congress of the 2d of 
March, 1831, seetion 13, by which it is declared that every 
person, upon a second conviction of larceny, where the prop- 
erty stolen is under the value ‘of five dollars, or of a second - 
coviction of receiving stolen goods, knowing them to be stolen, 
where the property stolen is under the value of five dollars, 
shall be sentenced to suffer imprisonment and labor for a period 
not less than one nor more than three years. The law makes 
no distinction between slaves and free persons. Every of- 
fender, upon conviction, is liable to the punishment denounced 
by the statute. The description in the indictment is but for 
the purpose of identification, which it is necessary should be 
iuserted and proved as laid, but which gives neither color nor 
grade to the offence or tothe punishment. Daniel, therefore, 
whether slave or free, was liable to be proceeded against and 
punished. The facts disclosed by the petition of Mr. Evans 


238 HON. JOHN NELSON 


nn 


Balances of Pensions due at Death of PenSioners, &c. 





present a case proper, in my judgment, for the intervention 
of the pardoning power. The character of the offence for which 
the slave has been convicted, the interests of the master in his 
property, implicated without any fault on-his payt, and the ab- 
sence of every motive to continue an imprisonment which can 
result in nothing promotive of public policy, and which can be 
terminated without prejudice to the rights of any; are consid- 
erations which strongly merit, as they would fully justify, your 
interposition. 

I have the henor to be, very respectfully, sir, your obedient 
servant, 


| JNO. NELSON. 
To the PresipEnT. 


~ 
a 





X 


BALANCES OF PENSIONS DUE AT, DEATH OF PENSIONERS— 
fe WHOM PAYABLE. 


Where the husband of the applicant, Commodore David Porter, in his lifetime, 
applicd for a pension for disability incurred in 1803, and the same was allowed 
by the proper department, at the rate of forty dollars per month, to take effect 

from the 24th day of January, 1825, when he retired from service in the navy; 
and then, in 1839, made ani application for arrear& from 1803, under the pro- 
visions of the act of 3d of March, 1837, and received a reply from the Secre- 
tary of the Navy, deciding that there was due him a pension, at the rate of 
twelve dollars ant fifty cents per month, from 1803, when his disability was 
incurred, to the 24th of January, 1825, but did not receive the same in his 

_ lifetime; and the widow applies for it after his death—mexp, that such allow- 
ance exists in the form,of a debt due to the estate of Commodore Porter, and 
the legal representatives are entitled to receive it. 

It is so much money in the hands of the government to the credit of Com- 
modore Porter, which belongs, since his death, to his executor if he has left a 

. will, or to his administrator if he has died intestate. 


- ATTORNEY Genera’s Orrice, 
August 28, 1843. 
Sir: The application of Mrs. Evelina Porter, referred - to 
this office for my opinion by your communication of the 1Ldth 
instant, is based upon the following facts: Commodore David 
Porter, her husband, in 1838, made application for a pension 
for a disability incurred in 1803, which was allowed by the 
proper department; at the rate of forty dollars per month, to 
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take effect from the 24th day of January, 1825, when he re- 
tired from service in the navy of the United States. In Feb- 
ruary, 1839, he made a second application, claiming his arrears 
of pension from 1803, under the provisions of the act of the 3d 
of March, 1837. Mr. Paulding, then Secretary of the Navy, 
by his letter to the commodore, under date of the 12th of Feb- 
Tuary, 1839, is shown to have entertained this demand; and 
to have decided that there was due to him, under the act of 
1837, a pension at the rate of twelve dollars and fifty cents 
per month from 1t803,-when his disability was incurred, to 
the 24th of January, 1825, when his allowance, tipon the ap- 
plication of 1833, commenced. The sum thus ascertained to 
be due was not paid to the commodore during his lifetime, and 
Mrs. Porter now claims it, as properly payable to her for the 
benefit of herself and her. daughters; and the question pro- 
pounded for my opinion is, ‘‘ whether, under the circumstances 
above stated, Mrs. Porter is entitled to said arrears of pension 
from 1803 to 182572”? 

The acts of Congress more eupekialty affecting this case, 
are those of 1800, ch. 33, sec. 8, and 1837, ch. 406, sec. 2. 
Their provisions cea to me to be clear and unambiguous, 
and, having been acted on in reference to this particular case 
by the competent authority, undoubtedly embrace the present 
claim. The decision of Mr. Secretary Paulding, upon the ap- 
plication of Commodore Porter, is in the nature of a judgment 
rendered by a tribunal of competent jurisdiction, which settled 
the rights of the claimant, and put him upon the footing of an 
acknowledged creditor to an aseertained amount of the govern- 
ment. As such creditor he might at any time during his life 
have demanded payment, which would not and could not 
rightfully have been refused him. The fact of his forbearance 
of that demand does not, I think, extinguish this debt; but 
it remains due, and can be discharged only by payment to his 
legal representatives. I have said legal representatives, be- 
cause Mrs. Porter,.gua his widow, has no claim on this fund. 
In the view (€ have taken of this case, the sum due is in the © 
precise predicament of any other money to which the commo- 
dore at the period of his death was entitled. It is so much 
money in the hands of the government to his credit, which be- 
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longs, since his death, to his executor if he has left a will, or 
to his administrator if he has died intestate. 

With the disposition of the fund the government has nothing 
to do; that is a matter within the control of the local tibunals 
charged with the settlement of his estate; the whole extent of 
the duty and responsibility of the government being to pay 
over the amount in its keeping to those wo represent the de- 
ceased, to whom it belonged. 

-In expressing this opinion of the validity of this claim, I by 
no means design to disturb any usage-that has obtained in the 
Pension Office,- which, independently of the respectable au- 
thority under whose sanction it has been established, is enti- 
tled to the highest consideration, because it is usege; it being 
of the first importance in the administration of the government, 
as far as it operates upon the pecuniary rights of the citizen, 
that its rule of action should be uniform. 1 intend only to say 
that this case, under its particular circumstances, is covered by 
the express provisions of the law, and is fortified by the clear- 
est equity. ’ 

The papers are returned. 

I have the honor to be, very respectfully, sir, your belient 
servant, - 

te oie JOHN NELSON. 
,Hon. Davip Hensuaw, 





EXTRADITION OF FUGITIVES FROM JUSTICE, UNDER TREATY 
OF WASHINGTON. 


The Executive will not igsue his warrant for the purrender of fugitives under the 
10th article of the treaty of Washington, except in cases where the prelimi- 
nary proceedings have been had, and properly certified to him. 


. Atporngy GENERAL’s OFFICE, 
August 29, 1843. 
_ The papers left with me yesterday do not bring the case 
to which they relate within the control of the President. The 
authority to issue a warrant for the surrender of fugitives is made 
‘dependent, by the 10th articlé of the treaty of 9th of August, 


TO THE SECRETARY OF STATE. 24) 





Concerning the Slave Trade. 


1842, upor certain preliminary proceedings, which have not 
been pursued in this case. There is nothing in the case to 
certify to the executive authority the fact that an offence with- 
in the terms of the treaty has been committed, or that there is 
such evidence of criminality as, according to the laws of the 
place where the alleged fugitives have been found, would justify 
their apprehension and commitment for trial if the crime or 
offence had been there committed, or that any complaint has 
been made to any judge or other magistrate of the government 
of the United States, by whom such evidence of criminality 
has been heard and considered. All these prerequisites must 


be complied with, and a regular demand made, before the Pres- 
ident can act under the tteaty. 


Without undertaking to determine whether the case made 
out by the papers, however formally certified, would bring the 
parties arrested within the operation of the 10th article, it is 
sufficient to say that such a case is not now presented, and that 
the executive authority cannot properly interfere. 


I have the honor to be, very respectfully, sir, your obedient 
servant, : . 


JOHN NELSON. 
W.S. Derrick, Esq., 


Acting Secretary of State. 


CONCERNING THE SLAVE TRADE. 


The selling of an American vessel in the port of Rio Janeiro to a slave dealer, 
deliverable on the coast of Africa, is not of itself an aiding or abetting of the 
slave-trade. The vendor must not lend assistance to such slave dealer by navi- 
gating the vessel to. the coast of Africa upon an outward slave-trade voyage; 
for. if he does, he becomes thereby @ participant in the trade, and, as such, is 
subject to punishment; but if he only make a bona fide sale of his property, 
deliverable upon that coast or elsewhere, he does not incur any responsibility. 

Nor doves the chartering of a vessel for such an object per se involve any violation 
of our statutes. In this, as in all other cases, the character of the act must 
be retlected from the purpose with which itis done. If an American citizen 
charter his vessel for the prosecution of a slaving voyage, he will be guilty 
of a violation of the slave-trade acts; but if he charter his vessel for the pro- 
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secution of a voyage which is prima facie innocent, the fact that it may be con- 
verted to an inhibited ulterior purpose will not expose him to penalty, or his 
vessel to forfeiture. 


ATTORNEY GENERAL’s OFFICE, 
: August 29, 1843. 


Sir: [ have had the honor to receive your communication 
of the 22d ultimo, covering a copy of a letter, and its enclosure, 
received from G. W. Slocum, esq., United States consul at Rio 
Janeiro, and requesting me to furnish the department with my 
construction of the laws referred to. Mr. Slocum, in his letter, 
adverts to certain inquiries made by the master of the barque 
Lucy Penniman, of Machias, to which his reply is furnished ; 
and also to certain acts of Congress in relation to the slave- 
trade, communicated by him to said master; but what the pre- 
cise inquiries are, or upon what acts‘of Congress he has placed 
his interpretation, the papers transmitted contain no informa- 
tion. With a view, therefére, to cover this inquiry in its most 
comprehensive aspect, I have taken the liberty herewith to sub- 
mit for your consideration a brief synopsis of our legislation 
affecting the slave-trade, accompanied by such suggestions. in 
regard to their several provisions as may be calculated to af- 
ford the information desired at my hands, and to illustrate the 
purposes for which they have been enacted. 

By the first clause of the ninth section of the first article of 
the constitution of the United States, Congress was restrained 
from any act of legislation prohibiting the migration or importa- 
tion of such persons as any of the States then existing should 
think proper to admit prior to the year 1808. This inhibition 
applied only to the importation of such persons, and left Con- 
gress at liberty to legislate upon the slave-trade, as far as it 
might be prosecuted extra-territorially by citizens of the United 
States, or in vessels belonging to citizens of the United States. 
In the exercise of this power, the act of the 22d of March, 
1794, was passed. It forbade citizens and other persons, 
whether as owners or agents, building, equipping, fitting, load- 
ing, or otherwise preparing any ship or vessel within any port 
or place of the United States, or causing any ship or vessel to 
sail from any port or place within the same, for the purpose of 
carrying on any trade or traffic in slaves to any foreign country, 
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or for the purpose of procuring from any foreign place, king- 
dom, or country, the inhabitants of such kingdom, place, or 
country, to be transported to any foreign country, port, king- 
dom, or place whatever, to-be sold or disposed of as slaves, and 
denounced the penalty of forfeiture against every vessel so 
fitted out or caused to sail for such purpose. In addition to 
which, it rendered the persons engaged in building, &c., said 
vessels, liable to severe fines and penalties. It likewise sub- 
jected every citizen of the United States taking on board, receiv- 
ing, or transporting such persons for the purpose of selling them 
as slaves, to the payment of two hundred dollars for each per- 
son so taken on board, received, or transported. 

The next act passed was that of the 10th of May, 1800. It 
prohibited citizens of the United States from holding any right 
or property in vessels employed in transporting slaves from one 
foreign country to another, from serving on board vessels of the 
United States so employed, and’ from serving on board of for- 
eign ships or vessels so employed. It further authorized the 
commissioned vessels of the United States to seize and take 
any vessel employed in cafrying ‘on such trade contrary to its 
provisions, and the provisions of the act of 1794, subjecting the 
vessels so seized, with the goods, &c., found on board, to forfeit- 
ure, and the persons interested therein to severe penalties. 

By the act of the 28th of February, 1803, masters of vessels 
were prohibited from bringing into any port, where the laws of 
a State prohibited importation, any negro, mulatto, ‘or other 
person of color, not a native, a citizen, or registered seaman of 
the United States, or seamen natives of countries beyond the 
Cape of Good Hope, denied the right of entry to vessels ar- 
riving in any of said ports or places with such persons on board, 
and forfeited any such vessel from which any such negro, &c., 
might be landed in any such port, or on the coast of any 
State prohibiting such importation or admission, 

The various provisions of these several acts, whilst they 
were in strict harmony with the section of the constitution be- 
fore referred to, covered the whole extent of the power with 
which Congress was invested. They regulated the subject in 
reference to our citizens and vessels extra-territorially, and pro- 
tected against violation the policy of certain of the States which 


244 HON. JOHN NELSON 





Concerning the Slave Trade. 


had previously prohibited the introduction of slaves within 
their limits. : 

Then followed the act-of the 2d of March, 1807, in execu- 
tion of the power conferred by the constitution. ‘This act pro- 
hibited, from and after the Ist day of January, 1808, the im- 
portation into the United States, or any of the Territories 
thereof, from any foreign kingdom, place, or country, any 
negro, mulatto, or person of color, with intent to hold, sell, or 
dispose of such negro, mulatto, or person of color, as a slave, or 
to be held to service or labor; and rendered subject to forfeiture 
all vessels fitted out or sailing after the said Ist day of January, 
1808, from any port of the United States, for the purpose of be- 
ing employed in the said trade, and exposed to heavy penalties 
all persons therewith connected. It moreover authorized the 
employment, by the President, of armed ships to cruise on any 
part of the coast to guard against violations of the act, and to 
seize and bring in for adjudication and condemnation all vessels 
of the United States whenever found, which might be engaged 
in the prohibited traffic. There are various other provisos in 
the act, all of which were designed to render effective this effort 
by Congress to suppress this inhuman trade. 

The act of the 20th of April, 1S18, ch. 86, repealed the first 
six sections of the act of 1807, and provided more effectually 
for the accomplishment of the objects contemplated by that act, 
by subjecting to aggravated penalties all persons engaged in 
importing slaves into the United States, abl persons who should 
equip vessels for the trade in the ports of the United States, 
é&c., and rendering in all cases vessels soemployed or equipped 
liable to forfeiture, d&c. 

The act of the 3d of March, 1819, ch. 224, authorized the 
President to employ the armed vessels of the United States to 
enforce the acts previously passed, and to seize and bring into 
port vessels employed in the prosecution of the trade, &c. 

And the act of the 15th May, 1820, declares that all citizens 
of the United States employed in foreign ships or vessels, and 
all persons whatever being of the crew or ship’s company of 
any ship or vessel belonging in whole or in part to citizens of 
the United States, who shall land on any foreign shore and 
seize any negro or mulatto, &c., with intent to make said negro 
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or mulatto a slave, shall be adjudged pirates ,&c., and on con- 
viction thereof shall suffer death, &c. 

The object of these various acts is the suppression of the 
slave-trade, of which they interdict the prosecution by Ameri- 
can citizens, or by any and all others, in American ships or 
vessels; and it follows that-all such citizens or persons, and the 
vessels employed by them, within the purview of the acts, are 
obnoxious to the penalties and forfeitures thereby denounced. 
But whether in any particular case these penalties have been 
incurred, must depend upon its peculiar circumstances. The 
laws have not interdicted trade with the coast of Africa, and 
there are no articles of traffic which may not as well be sold on 
that coast as in any other foreign place or kingdom. Nor is 
there anything in said-laws to forbid- the sale of American ves- 
sels, deliverable on the coast of Africa. If such sales be bona 
fide made, and without a design to aid in the prosecution of the 
slave trade, the parties making them are not in the slightest 
degree implicated, even.if such vessels be afterwards so im- 
properly employed. Itis the intent which in all cases of this 
description gives character to the act, and an intent personal 
to the party connected with the act. If the vessel, therefore, 
be seized upon the coast of Africa, charged with being connected 
with the slave-trade, her fate and that of her owners must in 
any case depend upon the ascertainment of the fact of the in- 
tent with which she may be there. If that intent be lawful, 
she and they will be protected; if for the purpose of being em- 
ployed in the transportation of slaves, she will be condemned, 
and they will be subjected to the penalties denounced by the 
laws. This intent may be demonstrated by the character of the 
cargo, as it may by other circumstances, the fact being a matter 
to be found by the tribunal having jurisdiction over the sub- 
ject, as in all other casés. Ido not, therefore, concur in the 
opinion expressed by the consul of the United States at Rio 
Janeiro, ‘‘ that any citizen of the United States who may sell 
an American vessel in that port to a slave-dealer, deliverable 
on the coast of Africa, thereby aids and abets the slave-trade.’’ 
He has no right to lend his assistance to such slave-dealer by 
navigating the vessel to the coast of Affica, upon an outward 
slave-trade voyage; if he does, he is a participant in the trade, 
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and as such subject to punishment. But if he make a bona 
fide sale of his property, deliverable upon the coast of Africa or 
elsewhere, he does not thereby incur any responsibility. The 
fact that the person to whom he makes the sale may be a 
slave-dealer, without other proof of ‘his participating in the 
traffic, will in nowise implicate him. 

That a citizen of the United States who may charter an 
American vessel to a slave dealer to deliver at his factory or to 
his agents on the coast of Africa, articles which may be ex- 
changed for slaves, or food which may be used to supply them, 
is thereby necessarily implicated as aiding and abetting the 
slave-trade, cannot, I think, be affirmed as universally true. A 
trade in articles of necessity to the coast of Africa is not inter- 
dicted by our laws, nor in the sale of such articles upon the 
coast of Africa to one engaged in the prosecution of the slave- 
trade thereby prohibited. Nor does the chartering of a vessel 
for such an object per se involve any violation of the provisions 
of our statutes. In this, as in all other cases, the character of 
the act must be reflected from the purpose with which itis 
done. If an American citizen charter his vessel for the prose- 
cution of a slaving voyage, he will be guilty of a violation of 
the slave-trade acts; but if he charter his vessel for the prose- 
cution of a voyage which is prima facie innocent, the fact that 
it may be converted to an inhibited ulterior purpose will not 
expose him to penalty, or his vessel to forfeiture. As I have 
said before, each case under these laws must be governed by 
its own circumstances, and be disposed of according to the 
evidence showing the existence or non-existence of an intent 
to be engaged'in the prosecution of the prohibited traflic. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JOHN NELSON. 

Hon. A. P. Upsuur, mn 

Secretary of State. 
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CLAIM OF INFORMERS AGAINST TRESPASSERS ON LIVE-OAK 
TIMBER LANDS. 


Live-oak umber cut in violation of law for the purpose of transportation is not 
subject to forfeiture, so as to give informers a right to a distributive portion of 
it—such timber being all the while, in law, the property of the United States. 


ATTORNEY GENERAL’S OFFICE, 
September 2, 1843. 


Sir: It is quite clear that the claim of Mr. Walker, to which 
your communication of yesterday relates, cannot be supported. 

The 3d section of the act of the 2d of March, 1831, declares 
that all penaities and forfeitures incurred under the provisions 
of this act shall be. sued for, recovered and distributed, and 
accounted for, under the direction of the Secretary of the Navy, 
and shall be paid over, one-half to the informer, or informers, 
if any, or captors where seized, and the other half to the com- 
missioners of the navy pension fund, for the use of the said 
fund. The penalties and forfeitures thus incurred are defined 
in the first and second sections of the act; the first imposing 
upon the offenders therein described a fine not less than triple 
the value of the tree or trees or timber unlawfully cut; the 
second rendering liable to forfeiture the ship or vessel on board 
of which the timber so cut shall be found, with her tackle, ap- 
parel and furniture; and the captain or master of such ship, 
when such timber shall have been exported to any foreign 
country, to a penalty of not exceeding one thousand dollars. 
The act makes no provision for the forfeiture of the timber, 
and it would have been extraordinary if it had; because, the 
property therein being in the United States, no judgment of 
condemnation could be necessary to give title to the govern- 
ment. The interposition of a judicial tribunal may be neces- 
sary to identify the timber, and to show it to be the property 
of the public; but this ascertained, the nght of the govern- 
ment te hold it is complete. The idea of the government pro- 
viding for the forfeiture and condemnation of its own property, 
for its own benefit, strikes me as a novelty. However that 
may be, it is quite certain that timber or trees cut in violation 
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of the act of Congress are not within the penalties and for- 
feitures to one-half of which an informer can lay claim. 
I have the honor to be, very respectfully, sir, your obedient 
servant, 
JOHN NELSON. 
Hon. Davip Hensuaw, 
Necretary of the Navy. 


EXECUTIVE POWER OF APPOINTMENT. 


The executive department, being charged with the duty of seeing that the laws 
are faithfully executed, has authority to appoint commissioners and agents to 
muke investigations required by acts or resolutions of Congress; , but it cannot 
pay them, except from an appropriation for that purpose. ; 


ATTORNEY GENERAL’S OFFICE, 
September 21, 1843. 
Sir: I have had the honor to receive your communication 
of the 19th instant, and have duly considered the questions 
therein propounded; upon which I am of opinion, Ist, that 
you have the power to appoint an agent or commissioner to 
make the investigations proposed; and, 2d, that such agent or 
commissioner cannot be paid for his services under the act of 
the 17th of July, 1842, or the act of the 3d of March, 1843, 
but must await the action of Congress, and the specific appro- 
priation of means for his payment, agreeably to the provisions 
of the act of 26th of August, 1842. The power of appointment 
results from the obligation of the executive department of the 
government “‘to take care that the laws be faithfully executed ;”’ 
an obligation imposed by the constitution, and from the au- 
thority of which no mere act of legislation can operate a dis- 
pensation. Congress may, however, indirectly limit the exer- 
cise of this power by refusing appropriations to sustain it, and 
thus paralyze a function which it is not competent to destroy. 
This would seem to be the purpose of the act of the 26th Au- 
gust, 1842, which may be regarded as an exposition of the le- 
gislative will, and to which, except in cases of commanding 
exigency, I think the executive action should be conformed; 
for, whilst it is quite clear that the power of appointment Is 
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unimpaired by the acts of Congress referred to, it 1s.equally ob- 
vious that the intention of those by whom they were passed 
was to discountenance its ordinary execution. 

The terms of the act of August, 1842, are free from all am- 
biguity. They unqualifiedly prohibit any payments to agents 
or commissioners, thereafter to be appointed, excépt out of 
specific appropriations to be made by law. In all cases, how- 
ever, even in those of the most pressing urgency, in which the 
executive departments of the government might feel that the 
best interests of the country called for the exercise of the ap- 
pointing power, a resort to Congress for the means of compen- 
sating the appointees would be indispensable. The authority 
to requite the services of officers so appointed cannot be safely 
implied from the general terms of an appropriation law, which 
should always be interpreted in subordination to the limita- 
tions imposed by existing and qualifying enactments. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

‘JNO. NELSON. 

Hon. James M. Porter, 

Secretary of War. 


COMPENSATION OF SUPERINTENDENTS OF LIGHT-HOUSES. 


Collectors of customs, acting as superintendents of light-houses, are entitled to 
emnmissions upon disbursements made by them in that capacity, subject to 
the linutation imposed by the 18th section of the act of May 7, 1822. 


ATTORNEY ‘GENERAL’S OFFICE, 
September 22, 1843. 


Sir: I have examined the acts of Congress referred to in~ 
your communication of the 19th instant, and considered their 
bearing upon the question therein propounded, and ‘am of opin- 
ion that they do not preclude the allowance to collectors of 
commissions upon disbursements made by them in their ca- 
pacity of superintendent of light-houses, subject to the limita- 
tion imposed by the 18th section of the act of May 7, 1822. 
The annual appropriation bills (for example, those of May 18, 
1842, and March 3, 1843) make special provision for the pay- 


250 7 HON. JOHN NELSON 


Compensation of Superintendents of Light-Houses. 





ment of 24 per cent. for superintendents? commissions. ‘To 
that extent, therefore, there can be no doubt that those who 
are properly superintendents may claim compensation. The 
inquiry, then, is, are collectors capable of acting as such su- 
perintendents, so as to be entitled to commissions? Apart from 
the provisions of. the act of 1539, this question would be free 
of all difficulty. From 1789, down to the passage of that act, 
collectors had been charged with the disbursements upon the 
light-house service, and had received commissions. There 
was nothing in the pre-existing law to forbid their employ- 
ment as superintendents, or to deny to them a just compensa- 
tion for their services. The only limitation to be found on 
the statute-book was that contained in the 18th section of the 
act of May 7, 1822, which in terms recognised the ability of 
this cluss of officers to render service in other offices or ca- 
pacities, but restrained their allowance therefor, exclusive of 
their compensation as collectors, to four hundred dollars. per 
annum. Does the act of 1839 operate any change in regard 
to these officers? The terms of that law are: ‘‘ That no officer 
in any branch of the public service, or any other person, whose 
salaries or whose pay and emoluments is or are fixed by law 
and regulations, shall reéeive any extra allowance or compen- 
sation, in any form whatever, for the disbursement of public 
money, or for the performance of any other service, unless the 
said extra allowance or compensation be allowed by law.”’ 

That collectors are ‘ officers,’ or ‘‘ persons whose salaries 
or whose pay or emoluments are fixed by law and regula- 
tions,’’ I have no doubt; and that the provisions of the act of 
1839, in cases embraced by it, apply to them, I am equally 
clear. But it by no means follows, in my apprehension, that 
upon the true interpretation of that act, they are precluded from 
employment as superintendents of light-houses, or from the 
allowance of commissions provided by the appropriation law. 
On the contrary, it strikes me that the terms of the act are pre- 
cise to justify such employment, and a proper allowance. 

The purpose of Congress in the enactment was not abso- 
lutely, and in all cases, to proliibit the employment of any class 
of officers in the discharge of extra services, or the disbursement 
of public money, or to deny them a just compensation when 
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so employed, but only to apply the prohibition to cases in 
which no extra allowance or compensation had been author- 
ized by law. The object in view was to guard against the 
exercise of executive discretion on the one hand, and the claims 
arising by implication, and thus asserted by public officers, on 
the other. It was not so much to prescribe disabilities as 
against public agents, as to guard and protect the treasury 
against unforeseen demands; the necessity of the provision hav- 
ing been suggested by the doctrines maintained by the Supreme 
Court in the cases of McDaniel, Fillebrowne, Nourse, and 
others,‘against the United States. Hence the act does not 
forbid extra allowances to the officers to whom it applies in 
proper cases—in those in which provision is made by law for 
extra compensation—but only in those in which no such pro- 
vision is-made. Now, in the case of the disbursements of 
public money on the light-honse service, Congress has appro- 
priated for commissions. The payment of 2} per cent. upon 
such disbursements is authorized by law, and may be made in 
entire consistency with the terms of the act of 1839. It is 
very true that the appropriations thus made are not to the col- 
lectors eo nomine, but they are to superintendents of light- 
houses; and if those superintendents be collectors, they are to 
collectors substantially. The terms of the appropriations do 
not exclude collectors, and are as strictly applicable to them 
as to any other desctiption of persons who may in fact be 
superintendents. 

If the appropriation bills had not prescribed the commissions 
to be allowed, but had merely provided a fund for contingencies, 
under the act of 1839 no allowance could be made to collectors 
discharging the duties of superintendents, because, being pub- 
lic officers whose pay and emoluments are fixed by law, they 
would, by the terms of the act, be excluded from compensation 
for the disbursement of the public money; but where the extra 
allowance is ascertained and authorized by law, the very case 
in which allowances are to be made under the act of 1839 is 
presented. i | 

And, indeed, had the act of Congress in terms named col- 
lectors as officers entitled to receive the commissions, to cover 
which appropriations have from year to year been made, it 
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would have recognised them as ez officio superintendents by 
virtue of their appointments as collectors; and then the allow- 
ances to be mude would have ceased to be extra, but would 
have become the necessary and incidental perquisites of the-col- 
lectorships. | 

My impression is, that the prohibition contained in the act 
of 1839 is limited in its application to cases in which the extra 
service or compensation is not authorized by law; and that 
where such allowance or compensation is authorized by law, 
no class of officers, whether collectors or others, who may be 
charged with the duty intended ta be compensated, are pre- 
cluded from receiving the allowance. And this view of the 
law is fortified by the consideration, that in none of the appro- 
priation bills passed since the act of 1839 has Congress particu- 
larized the superintendents, to whom the commissions allowed 
are to be paid, although presumed to be aware that the uniform 
practice was, to employ the collectors in the discharge of the 
duty of disbursing this portion of the public money. 

The 5th section of the act of the 3d of March, 1841, amongst 
other things, declared that no collector “shall, on any pretence 
whatsoever, hereafter receive, hold, or retain for himself, in the 
aggregate, more than six thousand dollars per year, including 
all commissions for duties and all fees for storage, or fees or 
emoluments, or any other commissions or salaries which are 
now allowed or limited by law.’’? This would seem to recog- 
nise the existence, as legal, of other commissions than those 
necessarily pertaining to the office of collector, and may cover 
the subject now under consideration. However that may be, 
I am of opinion that by the true construction of the several 
acts of Congress referred to, collectors may be employed as 
superintendents of light-houses, and may receive the commis- 
sions appropriated as a compensation for their disbursements of 
a public money made in that branch of the public service, sub- 
ject to the limitation already indicated as imposed by the act of 
1822. 

1 have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 


Hon. Joun C. Spencer, 
Secretary of the Treasury. 
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RECEIVERS’ BUNDS NOT AFFECTED BY DISCHARGE IN BANK- 
RUPTCY. 


The validity of the bond of a receiver is not affected by his discharge as a bank- 
rupt; nor are his sureties discharged or released thereby. 


ATTORNEY GENERAL’S OFFICE, 
September 23, 1843. 


Sir: [ have examined the provisions of the “‘ Act to establish 
a uniform system of bankruptcy throughout the United States,”’ 
with reference to the question presented in your communica- 
tion of yesterday, and am of opinion that the validity of the 
bond of the receiver is not impaired, as affecting either princi- 
pal or sureties, by his application and discharge as a bankrupt. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
Hon. Joun C. SpENcER, 
Scerifary of the Treasury. 


~ 


REPAYMENT OF PURCHASE-MONEY FOR LANDS. 


The case of Wilson Shannon does not come within the provisions of the act of 
the 12th January, 1825, and therefore the department has no authority to re- 
fund to him. 


Even thouzh the funds of Shannon were not received into the public treasury, 
and it be conceded that the United States have no equitable claim upon them, 
there 18 no act authorizing repayment of money wrongfully or erroneously 


paid, except the act of 12th January, 1825, which applies to certain specified 
cases. | 


It will not do for the department to refund money which has erroneously found 
its way there, simply on the ground that it is just that it should be repaid, 
for the reason that it would require the department to disregard a most whole- 
some and salutary restraint, upon the due and strict observance of which the 
most important interests depend. 

ATTORNEY GENERAL’S OFFICE, 


' September 29, 1843. 
Sir: I had the honor, on the 14th of August, to communi- 
cate to you my construction of the act of the 12th of January, 
1$25, the p:ovisions of which, it is quite clear, do not embrace 
the case of Wilson Shannon stated in your letter of the 26th 
instant. | 
That act substantially declares that purchasers of the public 
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lands shall be entitled to repayment of any sum or sums of 
money paid for or on account of such lands in cases in which 
the purchase is void because of a want of title thereto in the 
United States, whether proceeding from a prior sale or the estab- 
lishment of interfering British, French, or Spanish grants, or 
for any other cause whatever, and authorizes and requires the 
Secretary of the Treasury, upon his being satisfied that such 
sales were ‘‘ erroneously made, in manner aforesaid, by the 
United States,’’ (that is, without having the title to said lands,) 
‘<to repay such sum or sums of money as aforesuid.”’. It does 
not embrace all cases of sales erroneously made, but only such 
as are erroneous by reason of the defect of title in the United 
States, as in the cases referred to in my opinion of the 14th 
August. Now, the case of Mr. Shannon is not one in which 
the title to the lands entered by him is not in the United States, 
or in which, if the proceedings in the Land Office had been 
conformable to instructions, a valid conveyance might not have 
been made, but it is one of mere irregularity, in which at- 
tempts to dispose of a portion of the public domain have been 
made by persons having no authority to sell. It is not a case 
in which a sale made by the United States cannot be effectu- 
ated for the reason contemplated by the act of 1825, but one in 
which the United States deny the fact of a sale made, and re- 
fuse to carry into effect. the attempted contract, because those 
who in their name proposed had no authority to make it. That 
the sale has been erroneously made is true; but that such error 
was the result of a want of title in the United States, «from 
any cause whatsoever,’’ is not true; and this latter is the only 
class of cases covered by the act of Congress. 

I am, therefore, of opinion that the purchase money in this 
case cannot be refunded by warrant under the act of January 
12, 1825; nor am I aware of any principle upon which, under 
any supposed general authority of the department to refund, 
the money once being in the treasury, the repayment can be 
made. — 

It is quite certain, assuming the contract of sale to have been 
one which the United States should not have consummated, 
(and that is a question upon which the decision already acted 
on by the proper department precludes present inquiry,) that 
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the purchase-money now asked to be refunded should never 
have been received into the public treasury. It is there wholly 
without consideration, and,.is the money of Mr. Shannon, to 
which the United States have no claim, and to which he is 
unquestionably entitled. But who is to restore it to him? It 
can be withdrawn from the treasury only by virtue of some 
law. I know of no enactment authorizing repayments, except 
that of 1825, which I have endeavored to show does not apply 
to this case. | 

It will not do to say that the department may reftind simply 
because it is just that the money should be repaid, or that it 
is in the hands of the government by mistake, or without con- 
sideration. ‘The same thing might have been predicated of the 
cases provided for by the act of 1525; and if in those cases the 
intervention of the legislative power was necessary, it seems 
to me to be equally so in this. ‘The case of Mr. Shannon is 
unquestionably a hard one, and may evince the propriety of 
some general legislative provision, by which the Secretary of — 
the Treasury may be clothed with authority to grant relief in 
like cases; but it can afford no warrant for the disregard by the 
department of a most wholesome and salutary restraint, upon 
the due and strict observance of which the most important in- 
terests depend. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JOHN NELSON. 


Hon. Joun C. Spencer, 
Secretary of the Treasury. 





THE MISSIONARY LOT IN MICHIGAN. 


The sale of the missionary lot to the Baptist Mission being irregular and un- 
sausfactory to the Catholic Mission, it should be rescinded, and the property 
placed in the situation in which it existed before any proceedings were had 
in regard to it, and be resold, upon such notice and terms as shall be satisfuc- 
tory to all the parties concerned. 


ATLORNEY Gina s OFFICE, 
October 2, 1843. 
Sir: I have examined the papers connected with the ques- 
lions respecting the distribution of the proceeds of the sale of 
the tract of land called the Missionary Lot, in Michigan, under 
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the Sth article of the treaty of 1836 with the Chippewa and 
Ottowa Indians, accompanying your communication of the 
15th September, and am of opinion that, in the present state 
of the information in possession of the government, it is im- 
possible for the board created by the President’s order of the 
24th of August to perform the duty assigned to it; the report of 
the Commissioner of Indian Affairs showing satisfactorily that 
no appraisement of the improvements upon the lot in question 
has been made, whereby the relative claims of the Baptist and 
Catholic Missionary Societies can be ascertained. It is indis- 
pensable, therefore, that some mode of making a valuation 
should be adopted, and no means more likely to prove efficient 
suggest themselves to my mind, than those recommended by 
the Commissioner in his letter to. you of the 6th of September. 

With regard to the sale made to the Baptist Missionary So- 
ciety, I am of opinion that, if unsatisfactory. to the Catholic 
Mission, it should not be confirmed, since it is quite manifest 
that it was made under a misapprehension superinduced by 
the mistaken representations of the agents of the Baptist Mis- 
sion themselves, and a misapprehension which tended, by 
placing those representing that interest in a position of advant- 
age, to preclude competition in the biddings, to the obvious 
prejudice of the Catholic Missionary Society. Apart from all 
other considerations affecting its validity, I think, therefore, 
that this sale, on many accounts irregular, should be rescinded, 
and the property placed in the situation in which it existed be- 
fore any proceedings were had in regard to it; and that it should 
be resold at such time and place, and upon such notice and 
terms, as may be satisfactory to all the parties concerned; and, 
with this view, it may be expedient to address to the agents 
of the respective societies a communication explanatory of the 
opinions entertained by the government, and inviting, in the 
measures to be hereafter pursued, mutual co-operation. This 
course may tend to allay unpleasant excitement, and in the 
end will promote the interests of all parties. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JOHN NELSON. 
Hon. Joun C. SPENCER, 
Sceretary of the Treasury. 
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AUCTIONEERS IN THE TERRITORY OF FLORIDA. 


Where an officer of the general government employs an auctioneer of a Territory 
to make sales therein which such officer was required himself to make, such 
auctioneer has the right to the per-centage which the laws of the Territory 
require him to retain, and to pay over the same to the treasurer thereof. 


ATTORNEY GENERAL’S OFFICE, 
October 3, 1843. 

Sir: The letter accompanying your communication of the 
30th of September is so vague in its statement of facts, as ne- 
cessarily to render the opinion I am asked to give, in some de- 
gree hypothetical. The only law of Florida affecting the ques- 
tion, that I have been able to find, is that of the 21st of No- 
vember, 1829. This statute provides for the appointment by 
the Territorial authorities of auctioneers, and prescribes the 
mode of their qualification and their duties. Amongst the last 
of these is that of paying to the treasurer two per cent. upon 
the gross amount of all sales at auction made by them; and to 
secure the fulfilment of this obligation, it is embraced in the 
condition of their official bonds. The 3d section of the act 
declares that it shall not be lawful for any auctioneer to charge 
or receive a greater per cent. than four per cent., over. and 
above the tax accruing to the Territory, upon any goods or 
other articles sold by him, to the extent of one thousand dol- 
lars; and for all sums above that, two per cent. on the amount 
of such excess. 

Assuming, as a matter to be inferred from the statement of 
Mr. Hill, that the sales to which his letter refers‘were made at 
auction, by an auctioneer appointed and commissioned pursu- 
ant to the terms of the act of 1829, I am of opinion that the 
two per cent. on the amount of such sales may be rightfully 
demanded and retained by such auctioneer. If an officer of 
the government of the United States, submitting himself to the 
laws of the Territory, employs one of its public functionaries 
to discharge a duty devolved on him by statute, he is bound 
to conform himself to the requirements of such statute. It 
would be most unjust that an auctioneer thus employed, who 
is bound to account to the Territorial treasury for what the law 
terms ‘‘ the tax,’’ should not be entitled. to receive it from his. 

Vou. 1v-—17 
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employer, who is presumed, at the time of employing him, to 
know the extent of his obligations. 
I have the honor to be, very respectfully, sir, your obedient 
servant, 
| JNO. NELSON. 
Hon. James M. Porter, 
Secretary of War. 


JURISDICTION OF UNITED STATES COURTS OVER THE CASE OF 
ROGERS. 


Where a person having Cherokee-Indian blood in his veins, and living as a tra- 
der, by permission, within the limits of the Cherokee nation west of the Mis- 
sissippi river, who is at the same time recognised by law as a citizen of the 
State of Georgia, commits a crime, he is amenable to the laws of the United 
States, and entitled to a trial under them, instead of the laws enacted by the 
councils of the Cherokees. : 

Lovely Rogers, charged with participating in the murder of David Vance, treas- 
urer of the Cherokee Indians, being a citizen of Georgia, is entitled to a trial 
in the United States courts, and may be surrendered to the proper officers of 
Arkansas by the Indian agents; or he may apply for a habeas corpus, which 
will be efficient for his relief, if he is entitled thereto, as represented. 


ATTORNEY GENERAL’S OFFICE, 
| October 9, 1843. 

Sm: The case of Lovely Rogers, to which the papers ac- 
companying your communication of the 10th instant relate, 
presents for my consideration the single question of jurtsdic- 
tion, upon which, assuming as true the facts stated in the let- 
ter of J. K. Rogers, and the report of the Commissioner of 
Indian Affairs, I have no doubt. 

Those facts are: That, on the 8th of August last, David 
Vance, the treasurer of the Cherokee nation, was violently as- 
saulted by several persons, of whom Lovely Rogers is alleged 
to have been one; that Vance is supposed to have died of the 
injuries then inflicted; that the assault was made upon Vance 
within the limits of the Cherokee nation, west of the Missis- 
sippi river; that Rogers, who is charged with having partici- 
pated in it, although having ‘‘ Cherokee blood in his veins,” 
is a citizen of the State of Georgia, under a law of that State 
recognising him as such; and that he went from the said State 
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of Georgia to the Cherokee nation west for the purpose of 
trading, and resides there by permission granted according to 
law. 

The question arising under the circumstances is, whether 
Rogers, charged with a participation in the above stated offence, 
is subject to the jurisdiction of the tribunals of the Cherokee 
nation, or is entitled to a trial in the courts of the United States. 

‘The 25th section of the act of the 30th of June, 1834, de- 
clares: “* That so much of the laws of the United States as 
provides for the punishment of crimes committed within any 
place within the sole and exclusive jurisdiction of the United 
States, shall be in force in the Indian country; provided the 
same shall not extend to crimes committed by one Indian against 
the person or property of another Indian.’ This enactment 
embraced the territory which now constitutes that of the Cher- 
okee nation, in which the alleged offence is charged to have 
been committed, and, apart from the modifications introduced 
by the treaty of New Echota, concluded on the 29th of De- 
cember, 1835, would have furnished the rule applicable to the 
case of Mr. Rogers. But the treaty referred to essentially 
changed this rule—the 5th article providing that the United 
States should secure to the Cherokee nation the right, by their 
national councils, to make and carry into effect all such laws as 
they (might) deem necessary for the government and protection 
of the persons and property within their own country, be- 
longing to their people, or such persons as have connected 
themselves with them, with the limitation that they should not 
be inconsistent with the constitution of the United States, and 
such as had been, or might thereafter be passed, regulating 
trade and intercourse with the Indians, and that they should 
not be considered ‘‘ as extending to such citizens of the United 
States as may travel or reside in the Indian country by permis- 
sion, according to the laws and regulations established by the 
government of the same.”’ 

It is very clear, under this treaty, that citizens of the United 
States residing in the Indian country by permission, cannot 
be made subject to the laws enacted by the Cherokee coun- 
cils—the jurisdiction over them belonging to the courts of the 
United States, under the act of 1834. 
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The only inquiry, then, is, was Mr. Rogers, at the time of 
committing the alleged offence,in the predicament contem- 
plated by the treaty? This is a question of fact which I am 
incompetent to decide. If the statement of J. R. Rogers be 
correct, his brother’s case is precisely that designed to be cov- 
ered by the proviso above quoted. An opinion of Mr. Butler 
upon a question of an analogous character may be found in 
the volume of Opinions of Attorneys General, p. 984. As- 
suming Mr. Rogers to be entitled to be tried in the courts of the 
United States, (and whether he is so entitled depends, as I 
have already said, upon the fact of his citizenship,) it remains 
to inquire what should be done to assure to him the enjoy- 
ment of the privilege. | . 

This may be effected in two modes—the one through the 
instrumentality of the powers of the War Department, the 
other by an appeal to judicial authority. In the first, by the 
surrender, through the Indian agents, to the proper officers of 
Arkansas, of the party charged, to be dealt with according to 
law. In the second, by a petition to be preferred by the prisoner 
himself, if he be confined, for a writ of habeas corpus, which 
would be efficient for his relief if he be entitled to it. 

In any event, it strikes me as calculated to subserve the 
purposes of humanity, as well as of justice, that the courts of 
Arkansas should investigate this case—try it, if, upon inquiring 
into the facts, they are found to have jurisdiction; and if not, 
remand the accused for trial to the tribunals of the Cherokees. 


I have the honor herewith to return the papers transmitted to 
this office, and to be, very respectfully, sir, your obedient ser- 
vant, 


JNO. NELSON. 


Hon. James M. Porter, 
Secretary of War. 
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COMPENSATION OF COLLECTORS OF CUSTOMS, NAVAL OFFI- 
CERS, &c. 


The compensation of collectors, naval officers, and surveyors depends on the 
amount received from the sources enumerated in the acts of 1822 and 184], 
read together—to the maximum of $4,000, $3,000, and g2,500, for commissions 
upon duties; and to §2,000 from the sources enumerated in the fifth section of 
the act of 1841; and is in each case dependent on the fund derived from such 
sources respectively. 


ATTORNEY GENERAL’sS OFFICE, 
October 20, 1843. 

Str: I have considera the question propounded i in your com- 
munication of the 16th instant, and am of opinion that the fifth 
section of the act of the 3d of March, 1841, therein referred to, 
does not absolutely change the pre-existing maximum allow- 
ance to collectors, naval officers, and surveyors, and increase 
it $2,000 per annum, without regard to the sources of emolu- 
ment; but that the increase thereby provided for is relative, and 
dependent on the amount received from the sources of emolu- 
mect therein enumerated. 

These officers of the customs, under the acts of the 31st of 
July, 1789, the 10th of August, 1790, and the 2d of March, 
1799, were compensated for their services by fees and emolu- 
ments arising from certain specified official acts and papers, 
and a per-centage on all moneys received by them on account 
of duties on goods imported, and on the tonnage of ships and 
vessels; all of which received by them during their continuance 
in office, whatever might be their amount, belonged to them 
absolutely and for their own use. 

This system seems to have continued in operation till 1802, 
when, for the purpose of limiting the compensation of col- 
lectors and others, Congress passed the act of the 30th of April 
of that year, by which it was declared, ‘‘that from and after 
the 30th day of June (thereafter,) whenever the annual emol- 
uments of any collector of the customs, after deducting there- 
from the expenditures incident to his office, should amount to 
more than five thousand dollars; or those of a naval officer, 
after like deduction, to more than three thousand five hundred 
dollars; or those of a surveyor, after a like deduction, to more 
than three thousand dollars—the surplus shall be accounted 
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for and be paid by them, respectively, to the treasury of the 
United States: provided always, that nothmg im the act con- 
tained should be construed to extend to fines, forfeitures, and 
penalties, under the revenue laws of the United States. Then 
followed the act of the 7th of May, 1822, which further re- 
duced the maximum allowance to the collectors of the princi- 
pal ports of the United States to the sum of $4,000; that of 
naval officers to $3,000; and that of surveyors to $2,500 per 
annum, respectively; subject to the addition, under the 18th 
section thereof, of $400 for services performed in any other ca- 
pacity, with a saving in their interests in fines, penalties, and 
forfeitures, and required such officers to account to the treasury 
for all their emoluments, and also for all the expenses incident 
to their offices. These provisions of the act of 1822 were in 
force when the act of the 3d of March, 1841, was passed, the 
fifth section ot which enacts, “that in addition to the account 
now required to be rendered by every collector of customs, 
naval officer, and surveyor of ports, every such collector, naval 
officer, and surveyor shall, each and every year hereafter, ren- 
der a quarter-yearly account, under oath, to the Secretary of 
the Treasury, in such form as said Secretary shall prescribe, 
of all sums of money by each of them respectively received or 
collected for fines, penalties, or forfeitures; or for seizure of 
goods, wares, or merchandise; or upon compromises made upon 
said seizure; or on account of suits instituted for frauds against 
the revenue laws; or for rent and storage of goods, wares, or 
merchandise which may be stored in the~public storehouses, 
and for which a rent is paid beyond the rents paid by the col- 
lector or such other officer; and if from such accounting it 
shall appear that the money received in any one year by any 
collector, naval officer, or surveyor, on account and for rents 
and storage as aforesaid, and for fees and emoluments, shall, in 
the aggregate, exceed the sum of two thousand dollars, such 
excess shall be paid by the said collector, naval officer, or sur- 
veyor, as the case may be, into the treasury of the United 
States, as part and parcel of the public money; and no such 
collector shall, on any pretence whatsoever, hereafter receive, 
hold, or retain for himself, in the aggregate, more than six thou- 
sand dollars per year, including alk commissions for duties, and 


TO THE SECRETARY OF THE TREASURY. 263 


Compensation of Cotlectors of Customs, Naval Officers, &c. 


all fees for storage, or fees or emoluments, or any other com- 
missions or salaries which are now allowed and limited by 
law. Nor shall such naval officer, on any pretence whatso- 
ever, in the aggregate, receive, hold, or retain for himself, here- 
after, more than five thousand dollars per year, including all 
commissions on duties, and all fees for storage or fees or emol- 
uments, or any other commissions or salaries, which are now 
allowed and limited by law. Nor shall such surveyor, in the 
aggregate, receive, hold, or retain for himself, hereafter, more 
than four thousand five hundred dollars per year, including all 
commissions or fees or emoluments, or any other commissions 
or salaries, which are now allowed and limited by law: Pro- 
vided, The aggregate sums allowed per year to the several 
officers aforesaid shall be exclusive of the necessary expenses 
incident to their respective offices in the same year, subject to 
the regulation of the Secretary of the Treasury.’’ 

The purpose of this enactment is obvious. It was not to 
increase the compensation of the officers to whom it relates, 
but to bring into the public treasury moneys arising from the 
enumerated sources, which, under the then existing law, be- 
longed wholly to these officers. It was to limit their perqui- 
sites, from whatever sources proceeding, and which it was 
supposed in particular ports transcended every reasonable stand. 
ard of allowance. It was to abridge and not to enlarge official 
emoluments. It therefore provides for the rendition, by the 
officers named, of quarter-yearly accounts, and enforces the 
faithful discharge of the duty, but guarding it with the most 
solemn sanctions. Those accounts are to be settled in the 
treasury; and if, upon such accounting, “it shall appear that 
the money received in any one year, by any collector,’’ &c., 
from the sources indicated, ‘‘ shall, in the aggregate, exceed 
the sum of two thousand dollars, such excess shall be paid — 
by such officer into the treasury.’’ ‘The effect of this provis- 
ion, therefore, manifestly is, to limit the compensation of the 
officers named, to be derived from the sources enumerated, to 
the sum of two thousand dollars. So much he may retain; 
the excess he is bound to pay over to the United States. And 
the residue of the clause, which is merely declaratory. was de- 
signed to give effect to the previous provision, limiting, as it 
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does, the compensation in the aggregate, to a collector, to six 
thousand dollars; to a naval officer, to five thousand dollars; 
and to a surveyor, to four thousand five hundred dollars per 
year; that aggregate being compounded of the maximum al- 
lowed by the act of 1822, derived from sources for the proceeds 
of which the officer was, under that act, bound to account, 
and the maximum allowed out of the particular sources enu- 
merated, which, for the first time, by this section, are made the 
subject of account in the treasury. 

- This section of the act of 1841 leaves untouched the pro- 
visions of the act of 1822. It neither changes the commissions 
thereunder payable to collectors, naval officers, or surveyors, 
nor the maximum of compensation thereby established.. It 
superadds regulations where none had been previously pre- 
scribed, and brings into being new relations of responsibility 
not before existing. ‘The class of officers to which it applies 
are made by it accounting officers with the treasury, in regard 
to receipts which were antecedently their own. The maxi- 
mum under the act of 1822 remains the maximum of compen- 
sation to be derived ‘from the sources by which it is supplied, 
whilst the limitation under the act of 1841 is for the first time 
provided, in restraint of the profit resulting from the other 
sources enumerated. 

The section in question does not fix the compensation of the 
officer. It does not declare that he shall be entitled to re- 
ceive, in the case of the collector, six thousand dollars per 
year, but that he shall not receive more in the aggregate—that 
is, that he shall not receive more from the customs than four 
thousand dollars, the maximum fixed by the act of 1822; nor 
from the sources enumerated in the law, more than two thou- 
sand dollars; making, together, six thousand dollars. But if 
the commissions, &c., under the act of 1822, do not amount 
to four thousand dollars, to the extent of the deficiency will his 
eompensation from that source be lessened. And if, from the 
other sources enumerated in this act, his receipts do not amount 
to two thousand dollars, to the extent of that deficiency will 
his compensation from those sources be diminished; and his 
aggregate receipts, which never can exceed, will, in such case, 
be less than six thousand dollars by the amount of the added 
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deficiencies in the two sources of compensation. The lan- 
guage of the act in this particular cannot be misapprehended: 
‘* No such collector shall, on any pretence whatsoever, here- 
after receive, hold, or retain, for himself, in the aggregate, more 
than six thousand dollars per year, including all commissions 
for duties, (which, by the act of 1822, are limited to four thou- 
sand dollars as the maximum,) and all fees for storage, or fees 
or emoluments, or any other commissions or salaries which are 
now allowed and limited by law,’’ (which, by this enactment, 
are limited to two thousand dollars as the maximum.) | 

That the allowances contemplated by this act were not in- 
tended to be absolute, and in the gross, is, moreover, clearly 
infernble from the fact of the insertion of the limitation of two 
thousand dollars as the maximum to be received from the 
sources enumerated, which would have been wholly unneces- 
sary if the design of Congress had been to entitle the officer to 
the maximum of six thousand dollars, without reference to 
the sources from which it was to be supplied. Upon the whole, 
without pursuing these considerations into further detail, I am 
of opinion that the act of 1822 is, in the particular under con- 
sideration, unrepealed by the act of 1641; that said acts are.to 
be read together, and that the compensation of collectors, naval 
officers, and surveyors, is thereby limited to the maximum of 
four thousand dollars, three thousand dollars, and two thou- 
sand five hundred dollars, for commissions upon duties; and to 
two thousand dollars from the sources enumerated in the 5th 
section of the act of 1841; and that the allowance in either case 
is separately dependent on the fund derived from such sources 
respectively. The papers are returned. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Joan C. Spencer, | 
Secretary of the Treasury. 


268 HON. JOHN NELSON 





Transfers of Appropriations for the Navy Department. 





TRANSFERS OF APPROPRIATIONS FOR THE NAVY DEPARTMENT. 


Since the passage of the act of 1842, the President has no power to direct trans- 
fers in the Navy Department, of moneys appropriated to one particular 
branch, to the account of another branch of expenditure. 


ATTORNEY GENERAL’S OFFICE, 
October 23, 1843. 


Sir: A brief synopsis of the acts of Congress, to which your 
communication of the 20th instant refers, will serve, I think, 
to relieve the questions therein propounded from all difficulty. 
The act of the 3d of March, 1809, gave to the President of the 
United States authority, on the application of the secretary of 
the proper department, during the recess of Congress, to direct, 
if in his opinion necessary for the public service, that a portion 
of the moneys appropriated for a particular branch of expendi- 
ture in that department be applied to another branch of ex- 
penditure in the same department. The power thus conferred 
upon the contingencies specified in the act was general, and 
authorized a transfer from any one to any other object of ap- 
propriation. The act of the 3d of March, 1817, restrained the 
generality of the provision, by exempting from its operation all 
sums appropriated to fortifications, arsenals, armories, custom- 
houses, docks, navy yards, or buildings of any sort, or to mu- 
nitions of war, or to the pay of the army or navy. The act 
of the lst of May, 1820, substantially repealed that of 1809, as 
it regarded the Navy Department, by so amending it as to 
limit the authority of the President to transfer moneys to such 
as should be appropriated ‘‘for provisions, for medicine and 
hospital stores, for repairs of vessels, and for clothing;’’ ex- 
plicitly declaring that no other transfers of appropriations in the 
Navy Department should be thereafter made. 


The law standing thus in 1832, the act of the 3d of July of 
that year was passed, by which the President, upon the appli- 
cation of the Secretary of the Navy, was authorized, when- 
ever, in his opinion, the unforeseen contingencies of the public 
service required it, to direct that a part of the money appropri- 
ated for a particular branch of the naval service be applied 


ee 
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to another branch of the same service. This law was limited 
in its duration to the close of the then next session of Con- 
gress; and, not being re-enacted, expired on the 3d of March, 
1833. The effect of its expiration was to revive the act of 
1820, which defined the limits of the Executive authority as 
before stated. 'The-acts of 1834 and 1840 have relation to the 
authority of the President to direct transfers ‘‘at any period 
between the close of the year and the passage of the new na- 
val appropriation bills;’’ and that power is given by these acts 
in comprehensive terms; authorizing, as they do, the transfer 
of a part of the money appropriated for a particular branch of 
the naval service for the former year, to be applied to another 
branch of the said service, This authority was expressly in- 
terdicted by the 4th section of the act of the Ist of May, 1820. 
When the act of the 3lst of August, 1842, was passed, there- 
fore, the power of the President to make transfers of appropria- 
tions for the naval service was regulated, in regard to the 
current year, by the act of 1820, and limited to the objects 
therein enumerated; and in regard to appropriations made for 
a former year, ‘‘between the close of that year and the pas- 
sage of the new naval appropriation bills,”’ by the act of 1634. 

The act of 1842 repeals, so far as relates to the Department of 
the Navy, ‘all acts, or parts of acts, authorizing the President 
of the United States, or the secretary of the proper department, 
under his direction, to transfer any portion of the moneys ap- 
propriated for a particular branch of expenditure tn that depart- 
meut, to be applied to another branch of expenditure in the 
same department.’? Those ‘‘acts, and parts of acts,’’ are the 
acts of 1820 and 1834, which were then alone in force. The 
terms of the act, ‘‘so far as relates to the Department of the 
Navy,” apply, I think, to appropriations for the naval service 
generally, and are not restricted to the office of the Secretary 
of the Navy and the bureaus attached to it The language is 
the same with that used in the acts of 1809 and 1820, con- 
ferring the authority to direct transfers to be made, and must 
be governed by the same rule of interpretation. Before the 
passage of the act of 1842, the President had the power, before 
the expiration of the year for which appropriations were made, 
to direct transfers, within the terms of the act of 1820, to the © 
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objects therein enumerated, and to none other: that authority 
Congress, by the act in question, have withdrawn. 
I have the honor to be, very eepCeNULN sir, your obedient 


servant, 
JNO. NELSON. 
Hon. Davip Hensuaw, 


Secretary of the Navy. 





REPAYMENT OF FEES AT THE PATENT OFFICE. 


Repayment of patent fees can only be made under the circumstances and in the 
manner and to the persons provided by the law; and that justifies no repay- 
ment to any other than the party in whose name the deposite has been made, 
or to his duly constituted attorney. 

ATTORNEY GENERAL’S OFFICE, 
October 24, 1843. 


Sir: I have examined the communication of Mr. Ellsworth, 
the Commissioner of the Patent Office, under date of the 23d 
of October instant, transmitted to me this morning, and am of 
opinion, that the rule hitherto observed in the Patent Office in 
making repayments of patent fees is a sound and salutary one, 
and ought not to be relaxed. The indemnity proposed, the 
commissioner, I presume, has no authority in any case to take. 
He can only refund under the law, and that clearly will not 
justify the repayments to any other than the party in whose 
name the deposite has been made, or to his duly constituted 
attorney. It cannot be expected of the head of the Patent 
Office that he is to go into the accounts of Mr. Mohur, the 
applicant for the patent, with Pool & Carpmeal, for the purpose 
of ascertaining which way the balance may be, or to adjust 
such balance when ascertained. If Mr. Mohur be entitled to 
withdraw any part of the fee deposited, he must do so person- 
ally or through his agent duly authorized to act. I have said, 
‘cif Mr. Mohur be entitled to withdraw any part of the fee 
deposited,’’ because it may well be questioned whether, ac- 
cording to the statement of Messrs. Pool & Carpmeal, the case 
is one which falls at all within the provisions of the 12th sec- 
tion of the act of the 3d of March, 1837. Upon this subject, 
however, I mean to express no decided opinion. The case 
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does not require it. When it is put in a condition to call for it, 

the matter will be worthy of examination. 
Very respectfully, sir, your obedient servant, 
JOHN NELSON. 


. 


Hon. A. P. Ursuur, 
Secretary of State. 





COMPENSATION OF COMMISSIONERS OF EXPLORATION AND 
SURVEY. 


A commissioner for the exploration and survey of the northeastern boundary 
cannot be allowed extra compensation by the accounting officers unless there 
shall be legislative action authorizing it. 

ATTORNEY GENERAL’S OFFICE, 
October 25, 1843. 


Sir: The case of Mr. Andrew Talcott, late a commissioner 
for the exploration and survey of the northeastern boundary, 
falls directly within the provisions of the 3d section of the act 
of the 3d of March, 1839, and the 2d section of the act of the 
23d of August, 1842. This claim seems to be reasonable and 
fair, and such a one as Congress should provide for; but 1 am 
constrained to say that, in my view, it is not competent for the 
accounting officers of the government, without the interposition 
of the legislative authority, to allow it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
Hon. A. P. Upsuur, 


Secretary of State. 





THE EXECUTIVE AND THE JUDICIARY—ABDUCTION. 


The courts of the United States are open to the complaint of the owner of an 
abducted slave; but the executive authority cannot properly interfere to ad- 
minister relief in such cases. 

Where an American vessel has brought off a slave from the Cape de Verde 
islands, the Executive will not interfere, further than to direct the digtrict at- 
torney to inquire into the facts, and institute a prosecution if they warrant it. 


ATTORNEY GENERAL’S OFFICE, 
November 2, 1843. 
Sir: The case referred to my consideration. by your com- 
munication of the 25th of October, if the testimony furnished 
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by the minister resident of Portugal ‘be accurate, is one of 
great aggravation, and the wrong inflicted on Antonio Soares 
Timas, the owner of the abducted slave, should, if possible, be 
-redressed. But I am aware of no authority that can be prop- 
erly exerted by the government of the United States adequate 
to the relief that is sought; all that can be donc is, to instruct 
the district attorney of the United States, for the district in 
which the accused resides, to inquire into the facts, and to in- 
stitute a prosecution if they will warrant it. In regard to the 
property in the negro alleged to have been abducted, the gov- 
ernment of the United States cannot interfere; its courts are 
open to the party injured. ‘To them he may safely appeal for 
the full vindication of his claim to the property, and to the 
damages consequent upon its withdrawal from his service. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
JOHN NELSON. 


Hon. A P. Upsuur, 
Secretary of State. 





CONCERNING THE COASTING TRADE. 


Foreign ships or vessels, except steamboats employed on rivers or bays, &c., 
may carry passengers from port to port in the United States, subject to the 
conditions as to fees, tonnage duties, &<., prescribed by the act of 1793, and 
other laws of the United States. 


ATTORNEY GENERAL’sS OFFICE, 
November 2, 1843. 


Str: The questions propounded in your communication of 
the 27th ult. are novel, and not free from difficulty. I have 
examined carefully the acts of Congress to which you refer, 
and others regulating the coasting trade, and will state briefly 
the conclusions to which my mind has been conducted. Un- 
der the 6th and 24th sections of the act of 1793, ch. 52, foreign 
vessels were authorized to trade to a limited extent between 
district and district, upon permits obtained from the collectors 
of the ports of departure. This privilege was burdened, it is 
true, with certain discriminating fees and tonnage duties; but, 
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subject to these, the trade was legitimated. The 4th section 
of the act of the Ist of March, 1817, restricts the privileges 
recognised by the act of 1-793, and declares: ‘‘ That no goods, 
wares, or merchandise shall be imported, under penalty of for- 
feiture thereof, from one port of the United States to another 
port of the United States, in a vessel belonging wholly or in 
part to a subject of any foreign power,’’ with the qualifications 
that the clause thus recited ‘‘ shall not be construed to prohibit 
the sailing of any foreign véssel from one to another port of 
the United States; provided no goods, wares, or merchandise, - 
other than those imported in such vessel from some foreign port, 
and which shall not have been unladen, shall be carried from 
one port or place to another in the United States.’ That a 
foreign ship or vessel may lawfully proceed from one ‘port to 
another port of the United States, subject to the conditions and 
restrictions imposed by the acts of 1793 and 1817, is therefore 
indisputable. 

May such ship or vessel, in such intercourse between port 
and port, carry passengers? The acts of Congress contain no 
provisions on the subject. There is a total omission of all le- 
gislation in regard to it. Persons are not ordinarily. the sub- 
jects of trade or commerce, (ctty of New York vs. Milor, 11 
Peters 102.) Hence it probably is, that the laws of the United 
States are silent upon the subject of passengers. They pre- 
scribe no regulations fer the government of ships or vessels of 
the United States engaged in their conveyance, nor do they 
either recognise the right of foreign vessels to be so employed, 
or prohibit them its exercise. 

Of the right of the citizen to pass from port to port in the 
United States free, there can be no doubt; of that of foreign 
ships or vessels so to pass, there can be as little. In the ab-. 
sence of all inhibitions, then, why shall not the citizen choose 
his own mode of conveyance, and avail himself, if he will, of 
foreign ships or vessels to effect his transportation? It can 
hardly be, that, in prosecuting the trade authorized by the act 
of 1793, foreign ships or vessels, in passing from port to port, 
did not sometimes carry passengers. It is much more proba- 
ble in the then condition of commercial intercourse, and before 
the facilities of transportation since supplied existed, that they 
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were often or perhaps usually thus employed. If they be so, 
the act of 1817, designed to impose additional restrictions by 
the very mission to prohibit the transportation of passengers, 
has unequivocally affirmed the right of such vessels to carry 
them. Considerations of public policy may dictate the expe- 
diency of some legislation on this subject; but applying to the 
laws now existing a reasonable rule of interpretation, I am of 
opinion that foreign ships or vessels of every description (ex- 
cept steamboats employed in the rivers or bays of the United 
States, which are regulated by the act of the 12th of March, 
1812) may lawfully carry passengers from one port to another 
port, subject to the conditions as to fees, tonnage duties, &c., 
prescribed by the act of 1793, and other laws of the United 
States. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
JOHN NELSON. 
Hon. Joun C. Spencer, 

Secretary of the Treasury. 


COMPENSATION OF SUPERINTENDENTS OF LIGHT-HOUSES. 


Collectors of customs, who are made superintendents of light-houses, may re- 
ceive commissions on their disbursements. . 
Opinion of 22d September, 1843, reconsidered and re-affirmed. 


ATTORNEY GENERAL’S OFFICE, 
November 3, 1843. 


Str: I have carefully reconsidered the opinion communica- 
ted to you on the 22d of September, in connexion with the 2d 
section of the act of the 23d of August, 1842, and still think 
that allowances may be made to collectors of commissions 
upon disbursements of public money expended by them in 
their capacity of superintendents of light-houses, subject to 
the limitation imposed by the 18th section of the act of the 
7th of May, 1822. This conviction is founded upon the rea- 
sons assigned in the original opinion, which I do not think at 
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ail weakened by the act of 1842, and woh it is not necessary 
here to repeat. 

I have the honor to be, very sapietnitlys sir, your obedient 
servant, 








INO. NELSON. 


Hon. Joun C. Spencer, 
Secretary of the Treasury. 





POWER OF REMISSION OF TONNAGE DUTIES, &c. 


Neither the President nor the Secretary of the Treasury has power to remit the 
tonnage duty assessed with reference to the character of the vessel, officers, 
and crew, nor to remit the penalty of a bond to return seamen. 

The case is not within the act of 1797, nor of any other of the remission laws. 


ATTORNEY GENERAL’S OFFICE, 
November 3, 1843. 


Str: T have had the honor to receive your letter of the 28th 
of October, submitting for my consideration two questions; the 
first arising upon the 6th section of the act of the 1st March, 
18!7, and the second upon the Ist section of the act of the 28th 
of October, 1803. With regard to the first, I am of opinion 
that there is no power in either the Secretary of the Treasury 
or the President to remit the tonnage duty incurred. The 
duties under that section are assessed with reference to the 
character of the vessel, and of the officers and crew by which 
she is navigated, and are not at all, in my mind, in the nature 
ofa penalty. This being so, there is no more authority in the 
executive department of the government to give up these du- 
ties, than in any other case of revenue accruing under the laws 
of the United States. 

Upon the second question proposed, 1 am of opinion that 
there exists no authority in any of the executive departments 
of the government to remit the penalty of the bond forfeited 
under the act of 1503. The case is not within the terms of the 
act of the 3d of March, 1797, nor of any other of the remission 
laws; and the four hundred dollars, the amount of the bond, 
being in the nature of a debt ascertained to be due to the gov- 
emment, distinguishes it from cases of fines, penalties, and 
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forfeitures, to the release of which the President is competent. 
The only authority by which relief can be granted in this case 
is that of Congress. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Joun C. Spencer, 
Secretary of the Treasury. 





SENTENCES OF COURTS-MARTIAL 


A sentence of dismissal from service, approved by the President, cannot be an- 
nulled. The officer dismissed can be restored only by a new nomination by 
the President, the confirmation of the Senate, and all the requisites to consti- 
tute an original appointment to office. 

Even though the proceedings of the court-martial were irregular, if the sentence 
of dismissal were pronounced, approved, and carried into effect, there is no 
means of reviewing it, 


ATTORNEY GENERAL’S OFFICE, 
) November 6, 1843. 


Sir: I have examined the questions growing out of the pro- 
ceedings of the courts-martial held in the cases of Lieutenant 
Louis F. Whitney, of the marine corps, and Passed Midship- 
man Joseph Moorhead, of the navy, transmitted to me with 
your-commuhication of the 24th of October. The case of Lieu- 
tenant Whitney has heretofore engaged the attention of Mr. 
Crittenden, late Attorney General, to whose consideration it 
was referred by one of your predecessors, and who stated the 
results of his examination in two opinions on file in your de- 
partment. In those opinions I entirely concur, as far as they 
relate to the character and validity of the proceedings of the 
court and to the harshness of the sentence pronounced by that 
tribunal. 

But I know of no revisory power by which that sentence 
can now be rescinded, annulled, or modified. It has been 
passed upon by the competent authority from whose decision 
the law has provided no appeal. It must, therefore, furever 
stand as the judgment of the court. The effect of the judg- 
ment, it is true, niay be removed; not, however, in virtue of 
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any authority to reverse the court’s sentence, but in the exer- 
cise of the power of appointment with which the constitution 
has clothed the President. No case has been brought to my 
notice in which an officer once dismissed has ever been restored 
to the service otherwise than by nomination by the Chief Ma- 
gistrate and confirmation by the Senate, where the grade of the 
appointment was within the control of their joint action; and if 
such a case has occurred, [ should not hesitate to declare it 
to be in direct repugnance to the constitution and the laws, and 
to every principle applicable to their just and safe construction. 

Of the propriety of the renomination of Lieutenant Whitney 
' it does not become me to express anyopinion. That is a mat- 
ter for the consideration of the President, who is clothed with 
the authority, by and with the advice and.,ccnsent of the 
Senate, to reappoint—an authority which he will doubtless-ex- 
ert with an eye to the good of the service, liberally looking to 
the claims of the dismissed officer on the one hand, and to the 
interests, in regard to others, which have supervened since his 
dismissal, on the other. 

The case of Passed Midshipman Moorhead stands precisely, 
as far as the law is concerned, upon‘the same footing with that 
of Lieutenant Whitney. The facts disclosed by the record 
show it to be one in which the senfence pronounced and exe- 
cuted was peculiarly harsh and severe. The proceedings of the 
court held in his case I do not deem it necéssary pafticularly 
to discuss: I have no difficulty, however, in stating that they 
were exceedingly irregular. Testimony, manifestly illegal, was 
admitted, whilst that which was legal was ruled to be indis- 
pensable. But still I do not perceive how those irregularities 
can be regarded as annulling the judgment pronounced. They . 
might have been appealed to as reasons why the revisory 
power, when called to act upon the proceedings, should not 
have approved the finding and sentence of the court; but that 
approval having been signified, they cannot avail wholly to 
avoid everything that has been done. The. judgment of the 
tribunals created by the law has been pronounced and carried 
into effect, and the officer upon whom it operated was mignce 
forth unquestionably out of the service. 

The judgment I hold now to be irreversible. If Mr. Moor- 


276 -HON. JOHN NELSON r 


Respecting the United States Mail and Mail Routes. 








head is restored to the service, it must be through the power of 
appointment, which the President will exercise according to his 
own sense of the exigency of the case. 

I have the honor to be, vesy respectfully, sir, your obedient 


servant, ; 
JNO. NEJLSON. 
Hon. Davin HEnsHaw, 


Secretary of the Navy. 





RESPECTING THE UNITED STATES MAIL AND MAIL ROUTES. 


It is not competen for any stage or other vehicle which regularly performs 
trips on a post road, or on a road parallel to a post road, to convey letters; 
hor may such conveyance be made by any packet-boat or other vessel which 
regularly plies on a water declared to be a post road, except in respect to the 
letters that may relate to the cargo, or some part thereof, transported by such 
packet-boat or other vessel. 

No person other than the Postmaster General or his agent can set up a foot or 
horse post on a road established by law. 


The term ‘ packets”’ includes newspapers, for the conveyance of which no foot 
or horse post can be employed. 


Mail contractors have no authority to carry newspapers or pamphlets other than 
in the mail, except by authority of the Postmaster General, and in pursuance 
‘of a contract made for that purpose. 

ATTORNEY GENERAL’S OFFICE, 


November 13, 1843. 


Sir: I have carefully examined and considered the circular 
issued by the Postmaster General under date of the Ist of 
September, 1843, addressed to the contractors for the transport- 
ation of the mail, and the acts of Congress to which reference 
is therein made, and am of opinion upon the questions sub- 
jnitted to me— 

Ist. That under the laws of the United States, it is not com- 
petent for any stage or-other vehicle which regularly performs 
trips on a post road, or on a road parallel to such post road, to 
convey letters; nor does such authority exist to warrant such 
conveyance to be made by any packet-boat or other vessel, 
which regularly plies on a water declared to be a post road, 
with the exception of: letters that may relate to the cargo, or 
some part thereof, transported by such packet-boat — or other 
vessel, 
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2d. That it is not competent to any person or persons other 
than the Postmaster General, or his authorized agents, to set 
up any foot or horse-post for the conveyance of any letters 
or packets upon any post roads established by law. 

3d. That the term ‘‘packets,’’ used in the acts of Congress, 
and in the last foregoing proposition, includes newspapers, for 
the conveyance of which, therefore, no foot or horse-post can 
be legally employed, except by the Postmaster General and his 
agents, upon any post road established by law. And, 

Ath. That contractors employed in the transportation of the 
mail have no authority to carry newspapers, magazines, and 
pamphlets, other than in the mail, except by the authority of 
the Postmaster General, and in pursuance of a contract made 
for that purpose. 

The first proposition I have stated substantially in the terms 
of the 19th section of the act of the 3d of Marcly, 1825, enti- 
ued ‘An act to reduce into one the several acts édstablishing 
and regulating the Post Office Department.’’ 

The second is sustained by the clear and unequivocal lan- 
guage of the 3d section of the act of the 2d March, 1827, enti- 
ded ‘‘An act amendatory of the act regulating the Post Office 
Department.”’ 

The third affirms that the term ‘‘ packets,’’ used in the ac 
dast referred to, ineludes newspapers, and this will-be renderea 
apparent apart from the meaning of the term by a collection..of 
the provisions of the act of 1827 with those of pre-existing 
faws upon the same subject, but which are not now in force. 
The 14th section of the act of the 20th of February, 1792, en- 
acts ‘‘that if any person other than the Postmaster General or 
his deputies, or persons by them employed, shall take up, re- 
ceive, order, despatch, convey, carry, ot deliver any Ietter of 
letters, packet or packets, other than newspapers, for hire or 
reward, or shall be concerned in setting up any foot or horse- 
post, wagon or other carriage, by or in which .any letter or 
packet shail be carried for hire on any established post road, or 
any packet or other vessel or boat, or any conveyance what- 
ever, whereby the revenue of the Genéral Post Office may be 
injured, every person so offending shall forfeit for every-such 
effence the sum of two hundred dodlars.’’ 
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The same provision, substantially, is found in the 14th sec- 
tion of the act of the 8th of May, 1794, which prohibited the 
establishment, upon private authority, of any foot or horse- 
post, stage-wagon, or other stage-carriage, on any established 
post road, or any packet-boat or other vessel to ply regularly 
between one place and another, between which a regular com- 
munication by water should be established by the United States, 
and the conveyance thereby of any letter or packet other than 
newspapers, magazines, or pamphlets, &e. 

The act of the 2d of March, 1799, contains the same pro. 
hibition, re-enacted by its 12th section in almost the same 
terms, and excepting from the operation of the prohibitory 
clause letters or packets, newspapers, magazines or pamphlets. 
So, also, by the 16th section of the act of the 30th of April, 
1810, the like prohibition is imposed upon the establishment 
of private foot or horse-posts, &c., for the conveyance upon 
the routes designated, letters or packets other than newspapers, 
magazines, or pamphlets. 4s the law stood, therefore, when 
the act of the 3d of March, 1825, was passed, it is quite clear, 
that whilst “‘no private foot or horse post, stage-wagon, oF 
other stage-carriage, or sleigh, on any established post road, 
or from one post town to another post town, or on any road ad- 
Jacent or parallel to an established pest road, or any packet- 
boat or other vessel to ply regularly from one place tp another, 
between which a regular communication should have been es- 
tablished by the United States,’”’ for the conveyance of letters, 
could have been legally set up. ‘‘ Newspapers, magazines, or 
pamphlets,’’ might, in virtue of the exception in the laws re- 
ferred to, have been so eonveyed; and as the act of 1825 made 
no provision whatever upon the subject of private posts, and 
repealed all pre-existing laws ‘< for the establishment and regu- 
lation of the General Post Office,’ the right to establish such 
private posts then existed without restriction. The act of 1827, 
however, revived the prohibition to which I have referred, 
without the exception of newspapeis. magazines, or pamphlets, 
contained fn previous laws; extending its restrictive operation 
to all.‘‘foot or horse-pusts for the conveyance of letters or pack- 
ets (all .packets) upon any post road which is or may be es- 
tablished by law.’? The 19th section of the aet of 1825 had 


TO THE SECRETARY OF THE NAVY. 279 


Pensions to Widows of Officers, &c., in the Marine Corps. 








inhibited the conveyance of letters by stages or other vehicles, 
or by packets or other vessels, under private authority; and 
the additional enactment of 1827 extended the inhibition to 
foot and horse-posts, upon post roads, and embraces within 
its interdict the conveyance of letters and packets, omitting 
the exception of ‘‘newspapers, magazines, or pamphlets.”’ 
The fourth proposition refers to the restrictions imposed on 
contractors, who are forbidden to carry newspapers, maga- 
zines, or pamphiets, other than in the mail, except by the au- 
thority of the Postmaster General, and in pursuance of con- 
tracts made for that purpose. This is specially provided by 
the 30th section of the act of 1825, which in this respect is 
but a transcript for the 22d section of the act of 1792, the 22d 
section of the act of 1794, and the 27th section of the act of 
1810. The restraints and prohibitions to which I have re- 
ferred are qualified, however, by the 19th section of the act 
of 1925, as they were by all the previous laws, by the salutary 
proviso that ‘ it om be lawful for any dne to send letters by 
special messenger.”’ 

In thus briefly responding to the inquiries propounded by 
you, I have cautiously abstained from the expression of any 
Opinion as to the policy of the enactments for the regulation 
of the Post Office Department. I have sought only ta ascer- 
tain what those laws are, leaving it to the proper authorities to 
amend them if believed by them to be defective. Until 
changed by those thus competent to deal with them, I need ' 
not say that it is the duty of the Executive to enforce all their 
provisions. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
JNO. NELSON. 


To the PresipENT. 





PENSIONS TO WIDOWS OF OFFICERS, &c., IN THE MARINE 
CORPS. 


The widow of the late Captain Elijah L. Weed, of the marine corps, holding 
the office of quartermaster, and entitled to sixty dollars per month, at the 
time ef bis death, is, in the opinion of the Attorney General, entitled to half- 


pay. 
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But, as a committee of the Senate have taken a different view of the law, and 
have made a report against her, a gratification of the claim is not recommended 
to be made until a legislative interpretation shall be given to the laws. 


ATTORNEY GENERAL’S OFFICE, 
November 10, 1843. 


Sir: The case of Mrs. Julia L. Weed, which, by your com- 
munication of the Sth instant, was referred for my considera- 
tion, has been carefully examined. The claimant is the widow 
of the late Captain Elijah L. Weed, of the marine corps, whe 
died in the naval service on the 5th of March, 1838. At the 
time of his death he was quartermaster of the corps, and held 
the lineal rank of captain; and the question submitted to me 
is, ‘what is the rate of pension to which’ Mrs. Weed is enti- 
tled ?”’ 

To determine this, it 1s necessary, in the first place, to as- 
certain the nature of the appointment held by Captain Weed at 
the time of his death. He was a quartermaster under the pro- 
visions of the act of the 30th of June, 1834, the first section 
of which enacts that the marine corps shall thereafter consist 
of one colonel commandant, one lieutenant colonel, four ma- 
jors, thirteen captains, twenty first lieutenants, twenty second 
Neutenants, one adjutant and inspector, one paymasfer, one 
quartermaster, one assistant quartermaster, one sergeant major, 
We. : 

_The 6th section of said act provides that the staff of said 
corps shall be taken from’ the captains or subalterns of the 
corps; and the 7th section requires that the appointment of 
officers, authorized by that act, shall be submitted to the Sen- 
ate for their advice and consent. It is quite clear, therefore, 
that Captain Weed, assuming him to have been regularly ap- 
pointed, was at the time of his death not a captain, dis- 
charging the duties of a quartermaster merely, but a quarter- 
master, nominated, confirmed, and commissioned as such. 
The next inquiry is, what was the monthly compensation of a 
quartermaster in the marine corps on the Ist day of January, 
1835, the period designated by the act of the 3d of March, 
1837, as fixing the amount of the pensions to be allowed un- 
der its provisions? The act of the 30th of June, 1834, already 
referred to by its 5th section, declares ‘that the officers of the 


TO THE SECRETARY OF THE NAVY. 281 


Pensions to Widows of Officers, &c., in the Marine Corps. 





marine corps shall be entitled to and receive the same pay, 
emoluments, and allowances, as are now or may hereafter be 
allowed to officers of similar grades in the infantry of the army, 
except the adjutant and inspector.’? The act of the 2d of 
March, 1821, section 5, provides, in reference to the same grade 
of infantry in the army, ‘‘that there shall be two quartermas- 
ters, with the rank, pay, and emoluments of majors of cavalry.”’ 
The 2d section of the act of the 12th of April, 1808, prescribes 
that the pay of majors of cavalry shall be sixty dollars per 
month. 

Quartermaster Weed was, therefore, ttnquestionably entitled , 
as the law stood, on the Ist day df January, 1535, as well as 
at the period of his death, to compensation at’ the rate of sixty 
dollars per month. How was he entitled to it? Asa captain 
discharging the duties of a quartermaster, and receiving: the 
increased allowance for extra services? By no means; but as 
quartermaster, irrespective of his lineal grade, regularly ap- 
pointed and commissioned. It was not necessary, under the 
act of 1834, that the deceased should have held the rank of 
captain in the line, to render him eligitle as quartermaster. 
The President ‘was equally competent to appoint a subaltern 
to that station; and, if so appointed, such subaltern would 
have been alike entitled, as quartermdster, to sixty dollars per 
month, which could not have been the case had it been the 
purpose of the kaw to promise an extra compensation for the 
service, and not to provide a remuneration for the office. And 
this design is rendered strikingly apparent by the 7th section 
of the act of 1821, already quoted; which, whilst it declares 
that quartermasters shall receive the pay and emoluments of 
majors of cavalry, provides for ten assistant quartermasters, 
who “ shall, in addition to their pay in the line, receive a sum 
not less than ten dollars, nor more than twenty dollars, per 
month, to be regulated by the Secretary of War.’’ 

Having thus ascertained the extent of compensation to which 
quartermaster Weed, under the act of 1835, was entitled, and 
that he was so entitled not as captain, with an extra allowance 
for extra service, but in virtue of his appointment and com- 
mission as quartermaster, I will advert to the provisions of the 
act of the 3d of March, 1837, by which the claim of Mrs. 
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Weed is to be graduated. The Ist section of that act declares, 
‘that if any officer, seaman or marine have died, or may 
hereafter die in the naval service, leaving a widow, and if no 
widow a child or children, such widow, and if no widow such 
child or children, shall be entitled to receive half the monthly 
pay to which the deceased would have been entitled under the 
acts regulating the pay of the navy, in force on the first day 
of January, one thousand eight hundred and thirty-five, to 
commence from the time of the death of such officer, seaman, 
or marine.”’ 

I confess that I cannot detect the slightest ambiguity in 
these terms. They are plain, clear, and definite. They give 
to the widow, &c., one half of the monthly pay to which the 
deceased would have been entitled had he lived and continued 
to discharge the duties of his office.. Now who can doubt, if 
quartermaster Weed had lived, and continued to discharge the 
duties incident to hts appointment, that he would have been 
entitled to receive a compensation at the rate, for pay, of sixty 
dollars per month? And if this be so, the unequivocal lan- 
guage of the law would seem to settle the question under con- 
sideration. I am prepared, therefore; to say, that but for the 
action of a former Secretary of the Navy and of the Senate of 
the United States upon this.claim, I should be undoubtingly 
of opinion that Mrs. Weed was entitled to her pension, at the 
rate of thirty-dollars per month. But this question is.not res 
integra. It has been settled by a former Secretary of the Navy, 
and his decision has received the sanction of the Senate upon 
the deliberate report of one of its own committees. Under 
these circumstances I cannot recommend the gratification of 
the claim by the Executive. It is a case proper for legislative 
interpretation, and one in which, in the view I have taken of 
the various laws applying to it, [ do not think Congress would 
hesitate to interfere. The papers accompanying your commu- 
nication are herewith returned. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Davip Hensuaw, 
_ Secretary of the Navy. 
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CONTRACTS FOR SUPPLIES FOR THE NAVY. 


Since the act of the 3d of March, 1843, the Secretary of the Navy is not compe- 
tent to renew a contract which has expired, without advertising, as is required 
by the first section of that act; nor is it competent for the department to pay 
to the contractors upon forfeited contracts the ten per cent. reserved as collates 
ral security, whether the same has been reserved on original or renewed con- 
tracts. 


ATTORNEY GENERAL’S OFFICE, 
November 11, 1843. 


Sir: I have examined the contract accompanying your com- 
munication of yesterday, the resolution of Congress of the ] Oth 
of February, 1832, and the act of the 3d of. March, 1843, and 
have considered the effect of their several provisions upon the 
questions propounded to me; and thereupon am of opinion, 
first, that since the passage of the act of the 3d ‘of March, 
1843, the Secretary of the Navy is not competent to renew a 
contract which has expired, without advertising, gs js required 
by the first section of that act; -and, secondly, that it is not 
competent to the department to pay to the contractors upon for- 
feited contracts the ten per cent. reserved as collateral security, 
whether the same has been reserved gn original or renewed 
contracts. | 


The truth of the proposition first stated is too apparent to 
require argument to make it manifest. A contract forfeited for 
non-compliance with its terms within -the period limited for 
its execution, is no longer such; and to stipulate for its renew- 
al, is substantially but to make a second upon the terms of the 
first; and if within the power of the department, the end pro- 
posed to be accomplished by the enactment of 1843 might 
be most readily evaded and defeated. The authority to re- 
fund the ten per cent. reserved in pursuance of the terms of 
the contract, is not given by the joint resolution of 1832, nor 
by any other law to which I have been referred. The terms 
of that resolution apply to contracts then existing, and do not 
embrace such as might be afterwards entered into; and the 
fact of its adoption by the two branches of Congress is evidence 
of its necessity, in the view of the national legislature, ‘to jus- 
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tify the action of the Navy Department; for if competent to re- 
fund in virtue of its own inherent power, the interposition of 
the legislative authority could not have been required to legal- 
ize its exertion. ‘The ten per cent. reserved I regard as being 
in the nature of liquidated damages, which having once ac- 
crued upon the forfeiture of the contract, becomes a part of the 
money of the government, which can be withdrawn from its 
uses only by law. Nor can it make any difference whether 
the forfeiture is incurred under an original or an extended con- 
tract, since the extension of an expired contract is in effect a 
new one; and there is no more reason why a power of remis- 
sion. should exist in the one than in the other case. It is very 
true, that upon principle the extension of the time of a forfeited 
contract may be construed into a waiver of the original for- 
feifure, and that if a contractor upon a contract so extended 
should ‘fulfil its obligations. within the period of the extension, 
he would. not be liable to the payment of the stipulated dam- 
ages; but-if he fail to perform his engagements under the re- 
served as well as the original contract, I cannot perceive how 
he is aided in regard to the forfeiture. The nature of the re- 
newed stipulation is; ‘‘ You have failed to execute your con- 
tract within the time limited by its terms: by that failure you 
have ineurred the forfeiture of the ten per cent. reserved upon 
the payments made to you. ‘The department will nevertheless 
waive the enforcement of this forfeiture, and will agree that 
you shall be at liberty within another year to complete your 
contract upon the same ternfs as are prescribed by the original 
eovendnt. One of those terms ts, that the ten per cent. upon 
the payments made to you shall be reserved, and which will 
be forfeited to the United States if you are again in default.’? 
How can it be pretended that, failing a second time to fulfil 
his engagements, the responsibility incurred by a contractor 
upon the first can be avoided by a new delinquency? The 
extension of the contract, as far as the question of forfeiture 
is concerned, is for the benefit of the contractor, to enable him 
to do that, the omission of which has exposed him to sacrifice, 
and is nothing more than a conditional waiver, to which effect 
can be given only by the full compliance by the. contractor 
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with his renewed engagements within the a of the ex- 
tension. 

The contract transmitted to me is herewith saearnea: 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
JNO. NELSON. 
Hon. Davip HensHaw, 


Secretary of the Navy. 


VIOLATION OF SOVEREIGNTY—SEIZURE IN A FOREIGN J URIS- 
DICTION. 


The seizure of an American vessel by another, also American, within the juris- 
diction of a foreign government, for an infringement of our revenue or navi- 
gation laws, is a violation of the territorial authority of the foreign government. 

To whatever extent a ship-of-war of the United States may be justified in seizing 
upon the high seas a vessel of the United States sailing in violation of the laws 
thereof, and bringing her into ouf ports for trial and condemnation, no such 
authority to seize for such an offence can be rightfully exerted within the ju- 
risdictional limits.of a foreign power. 


Arrorney GEeNERAL’s OFFICE, 
November 29, 1843. 


Sir: It is quite clear that a seizure by an American ship of- 
war of the United States of any vessel within the jurisdiction 
of a foreign government for any infringement of its revenue or 
navigation laws, would be a violation of the territorial authority 
of such foreign government, and therefore indefensible. And 
it is equally clear, that to whatever extent a ship-of-war of the 
United States may be justified in seizing upon the high seas a 
vessel of the United States sailing in violation of the laws of 
the United States, and bringing her into our ports for trial and 
condemnatjon, no such authority to seize for such an offence 
can be rightfully exerted within the jurisdictional limits of a 
foreign power. The case of the schooner Ariel is not so dis- 
tinctly stated as to enable me to give an opinion upon the 
question, whether, being within the jurisdiction of the courts 
of the United States, she would or would not be liable to con- 
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demnation. But I am very clear that force should not be re- 
sorted to, to bring her within the sphere of that jurisdiction. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
Hon. Davip HensHaw, 


Secretary of the Navy. 


POWER OF SECRETARY OF TREASURY RESPECTING CERTAIN 
FLORIDA CLAIMS. 


The Secretary of the Treasury has power to review decisions of the judge of 
the superior court in Florida upon olaims presented under the treaty with 
Spain and the acts of 1823 and 1834, and to pay the amount that he may ad- 
judge to be due, the awards of the judge not being in law conclusive thereon 

The acts of 3d March, 1823, and 26th June, 1834, were both designed for the 
single purpose of carrying out the uinth article of the treaty of 1819 with 
Spain, and should be read as in pari materid. 

And the second section of the act of 1834 is to be read as intervening between 
the first and second sections of that of 1823, in order to introduce in that 
connexion a class of cases which had been ruled out by Mr. Rush. 

The act of 1834 does not touch the authority of the Secretary, under the act of 
1823, to judge of the justice and equity of the claims presented. 

The only authority vested in the Secretary to pay these claims is contained in 
the act of 1823, and can be exercised only under the restrictive proviso that he 
is satisfied Mat they are just and equitable. . 

The Secretary is not authorized to allow interest on these claims, it not having 
been the usage of the government to do so; nor does its duty to the claimants 
under the circumstances require it. (See opinion of Mr. Crittenden in the 
case of Pierson Cogswell.) 


i 


ATTORNEY GENERAL’S OFFICE, 
December 9, 1843. 

Sir: The case of Zephaniah Kingsley, a claimant under the 
9th article of the treaty with Spain, of the 22d February, 1819, 
which was referred to me for my opinion, by your communica- 
tion of the 11th of November, has been deliberately examined, 
and the views presented by Mr. ‘Tallmadge, in his elaborate 
argument, having been carefully weighed and considered, i 
now proceed to submit to you very briefly the conclusions to 
which, upon the several questions proposed by you, I have 
come, and some of the reasons upon which those conclusions 
are founded. 
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The first of these questions involves the inquiry whether the 
Secretary of the Treasury, under the act of the 3d of March, 
1823, entitled ‘“An act to carry into effect the 9th article of 
the treaty concluded between the United States and Spain, on . 
the 22d of February, 1819,’’ and the act of the 26th of June, 
1834, ‘‘for the relief of certain inhabitants of East Florida,’’ 
is authorized to disallow any part of the awards made by the 
judge of: the superior court in Florida, on claims for losses or 
injuries sustained ‘in East Florida in the years 1812 and 1813, 
such awards having been niade on claims presented under the 
provisions of the said act of the 26th of June, 1834, or whether 
the awards of the said judge are to be considered final: and 
conclusive in regard to such claims, and arises under the ‘fol- 
lowing circumstances: The last clause of the 9th article of the 
treaty referred to, provides that ‘‘the United States will cause 
satisfaction to be made for the injuries, if any, which, by the 
process of law, shall be established to have been suffered by 
the Spanish - officers, and’ individual Spanish inhabitants, by 
the late operations of the American army in Florida.”’ 

To carry into effect this stipulation of the treaty, the inter- 
position of Congress was necessary; and accordingly, on the 
3d of March, 1823, an act was passed consisting of two sec- 
tions, the first of which authorized and directed the judges of 
the superior courts established at St. Augustine and Pensacola, 
in the Territory of Florida, respectively, to receive and adjust 
all claims, arising within their respective jurisdictions,.of the 
inhabitants of said Territory, or their representatives, agreeably 
to the provisions of the 9th article of the treaty with Spain, by 
which the said Territory was ceded to the United States; and 
the second required the decisions made by the said judges, 
with the evidence on which they were founded, to be reported 
to the Secretary of the Treasury, who, on being satisfied that 
the same were just and equitable, within the provisions of the 
said treaty, was required to pay the amount thereof, to the 
person or persons in whose favor the same were adjudged, out 
of any money in the treasury not otherwise appropriated. 

The Secretary of the Treasury, who was called on to carry 
into effect the provisions of this law, (Mr. Rush,) looking to 
the terms of the treaty within which, by the act of Congress, 
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claimants were required, before they could be paid, to satisfy 
him that their demands were just and equitable; and interpret- 
ing the expression, *‘ the late operations of the American army 
in Florida,’’ as meaning those subsequent to the commence- 
ment of the campaign of 1818, rejected, as unprovided for, all 
claims for injuriés sustained in 1812 and 1813; and such con- 
tinued to be the action of the department till the passage of 
the act of the 26th of June, 1834, when, with a view to extend 
the provisions of the act of 1823, so as to embrace claims for 
injuries suffered in 1812 and 1813, Congress declared—tst, that 
the Secretary should pay, out of any money in the treasury 
not otherwise appropriated, the amount awarded by the judge 
of the superior court at St. Augustine, in the Territory of 
Florida, under the authority of the act of the 3d of March, 
1823, before referred to, for losses occasioned in East Florida 
by the troops in the service of the United States, in the years 
1812 and 1813, in all cases where the decisions of the said 
judge should be deemed by the Secretary to be just; and, 2d, 
that the judge of the superior court of St. Augustine should 
be authorized to receive, examine, and adjudge, all cases of 
claims for losses occasioned by the American troops in 1812 
and 1813, not theretofore presented to the said judge, or in 
which the evidence was withheld in consequence of the deci- 
sion of-the Secretary of the Treasury that such claims were 
not provided for by the treaty of the 22d of February, 1819, 
between the United States and Spain. 

Those enactinents, in my opinion, are to be regarded as 
constituting but one law. They relate to one and the same 
subject, and were obviously designed to consummate a single 
object —the execution of the last clause of the 9th article of the 
treaty of 1819. They are in pari matcrid, and should be read 
together; and the only just interpretation which can be placed 
upen their several provisions is to look at them as incorporated 
into a single statute. Any other rule of construction applied 
to them, it strjkes me, would utterly defeat the liberal purposes 
of Congress in enacting them, and deny to claimants the relief 
contemplated to be extended to them. ‘he original] law, apart 
from the decision of the Secretary of the Treasury as to the 
class of cases covered by it, is too plain and unambiguous in 
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its terms to admit of misconstruction. It distinctly requires 
to authorize a payment out of the treasury in gratification of 
any claims preferred, not only that the,judge shall decide in 
favor of the claimants, but that the decisions, with the evidence 
on which they are founded, shall be reported to the Secretary 
of the Treasury, and that he shall be satisfied that the same 
are just and equitable. 

If, in interpreting this law, the Secretary of the Treasury 
has considered that injuries inflicted upon the persons com- 
plaining in 1812 and 1813 were embraced, no one can dqubt 
that, in applying its provisions to such claims, he must have 
reviewed the decisions of the judge as he was required to do 
in other cases; and, if the purpose of the act of 1834 was to 
correct this supposed misconstruction, by giving to the act of 
1823 scope enough to cover the claims made, put rejected 
under it by the Secretary, can it be supposed that it was the 
design of Congress, by the new enactment, to carry the mode 
of proceeding designed for the protection of the United States, 
and to commit their interests to the exclusive and‘unrestrained 
control of the Florida tribunals? That such was not the design 
of Congress, apart from general considerations, is, I think, ap- 
parent upon the face of the act of 1834, by the first section of 
which it has explicitly recognised the principle of the act .of 
1823, in requiring, in regard to such of the claims for injuries 
sustained in 1812 and 1813 as had been antecedently. reported 
to the Treasnry Department, that, before paying them, the 
Secretary should be satisfied that the dectsions of the judge 
were just. And it would be difficult, I think, sucessfully to 
maintain that, by the act referred to, it. was the intention of 
Congress to place other claims of the same elass upon a dif. 
ferent footing with reference either to the mode or the extent of 
the remedy provided. It is true that the 2d section of the act 
of 1834 does not reiterate the provisions contained in the act 
of 1823, by which a revisory control over the decisions of the 
judge is given to the Secretary of the Treasury; but it is equally 
true that said section does not require or authorize the judge 
to report his decision thereunder to the Secretary; and what is 
much more important, it contains no authority to the Secretary,. 
under its provisions, to pay one dollar out of the treasury; and: 
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if, therefore, an interpretation is to be given to the act of 1834, 
independently of its connexion with the act of 1823, the trans- 
cript of the proceedings before the judge in Florida is not 
properly in place in the department of the treasury, the head 
of which is without authority in any way to deal with them, 
much less to pay the claims certified by them. The only 
authority to make payments, possessed by the Secretary of the 
Treasury, under the act of 1834, is to be found in the first sec- 
tion, and applies to a specifled class of cases, of which the 
claim under consideration is not one; and that authority is 
coupled with a duty to review the decisions of the judge, and 
the evidence on which they are founded, and to pay what he 
may deem just. If, therefore, the authority to pay this demand 
is vested in the Secretary of the Treasury at all, not falling 
within the particular terms of the act of 1834, it must be under 
the act of 1823; and the authority under that act is not unquali- 
fied, but conditional—‘‘on his being satisfied that the same ts 
just and equitable within the provisions of the treaty of 1819.’’ 

Of the authority of the Secretary, however, to. make these 
payments, I have no doubts, since it would defeat the liberal 
purposes of the act of 1834 to deny its existence—satisfied, as 
I entirely am, that the 2d section of the act of 1834 is to be 
read as intervening between the Ist and 2d sections of the act 
of 1823, the object of the act of 1834 being merely to introduce 
within the operation of that of 1823 a class of cases excluded 
from it by the overruled decision of Secretary Rush. ‘To this 
conclusion Mr. Tallmadge, in his able argument, has offered 
& very Ingenious suggestion, founded on the last proviso to the 
2d section of the act of 1834. It is substantially this: The 
first section authorizes the payment by the Secretary of the 
Treasury of the awards reported to the department under the 
act of 1823, and rejected, for the reason before stated, én all cases 
wherein he shall deem the decisions of the judge to be just, ‘< pro- 
vided that no award be paid except in the case of those who, 
at the time of suffering the loss, were actually subjects of the 
Spanish government; and provided, also, that no award be 
paid for depredations committed in East Florida previous to the 
entrance into that province of the agent-or troops of the United 
States.’? And the authority conferred by the second section 
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upon the judge of the superior court at St. Augustine is re- 
strained by the same limitation: ‘‘ provided that the authority 
therein given shall be subject to the restriclions created by the 
provisions of the preceding section.”’ 

Now, Congress having imposed upon the authority of the | 
judge those limitations not found in the act of 1823, their ex- 
istence excludes the idea of any other, and therefore the deci- 
sion of the judge is liable to be restrained by no other qualifi- 
cation. LE zrpressio unius est ezclusio altertus. The answer to 
this suggestion is to be found in the nature of the subjects to 
which the provisoes apply. They have relation not only to 
the authority of the judge under the second section, but of the 
Secretary of the Treasury under the first. ‘They relate to the 
subjects over which their jurisdiction is to extend, designating 
those who were to be the beneficiaries under the law, and con- 
firming to them its advantages, and limiting the period within 
which the claims should have arisen. But they do not seem 
to me to touch the authority of the Secretary, conferred by the 
act of 1823, to judge of the justice and equity of the claims | 
reported to him. ‘To enable claimants to recover under this 
law, it is necessary that, ‘‘ at the time of suffering the loss,”’ 
they should have been Spanish subjects; that those losses 
should have been. incurred after the entrance into the province 
of East Florida of the agent or troops of the United States. 
However equitable or just may be their claims, in the view of 
the Secretary of the Treasury, under other circumstances, he 
‘<shall have no authority to pay them, nor shall the judge have 
authority to hear, examine, or adjudge them.’’ Other claims, 
such as do not fall within those interdictory previsoes, the 
judge may entertain, and the Secretary pay; but these shall 
be within the jurisdiction of neither. But do these provisoes 
direct how claims within the jurisdiction of the functionaries 
designated by the law shall be gratified? Is not the mode to 
be pursued left unaffected by the provisoes? Must not the 
decision of the judge be still reported to the Secretary of the 
Treasury? And if he is to act upon them at all, must it not 
be in pursuance of the provisions of the act of 1823? And if 
his power to pay is invoked, must it not be exerted as author- 
ized by the law which confers it? And if the only authority 
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the Secretary has to pay is given by the actof 1823, can it be 
exercised except subject to the condition by which the power 
is qualified—that he is satisfied that the claims reported to him 
are just and equitable? 3 | 

Nor can I yield my assent to the suggestion urged by Mr. 
Tallmadge that the difference between the language used in 
the act of 1834 and the act of 1823 renders necessary the appli- 
cation of a different rule of interpretation to thé provisions of 


the two acts. The word “adjudge,’’ used in the act of 1834, 


was designed, I think, to confer no new power, and to convey 
no meaning different from that indicated by the language used 
in the act of 1823. The judge, under the act of 1823, was 
authorized to receive and adjust all claims; and such adjust- 
ment is declared to be the decision of the judge, which, with 
the évidence upon which it is founded, is required to be report- 
ed to the Secretary of the Treasury. Now, the judgment of 
the Florida tribunal, provided for by the act of 1834, cannot 
be anything other than the decision of the tribunal founded 
upon the evidence mentioned in the act of [823. Substantially 
the language is the same, importing the same result, to be 
reached: by the same means. Qn the whole, therefore, I am 
of opinion, in reply to your first question, that the awards 
made by the judge, under the provisions of the act of the 26th 
of June, 1834, are not final and conclusive, but aré subject to 
be reviewed, in pursuance of the authority conferred by the 
act of 1623, and to be paid or not, as you may deem them just 
and equitable or otherwise. In confirmation of my views upon 
this subject, I pray leave to refer you to the opinion of Mr. 
Legaré of the 25th October, 1841. 

My answer to your second question will be found in what 
has been said in reply to the first. I do not think the act of 
1834 justly susceptible of such an interpretation as can present 
the inquiry proposed. If it were, and its provisions could be 
dissociated from those of the act of 1823, I should not hes- 
itate to say that you were without power to pay the award. 

The third ‘question proposed by you has relation to the sub- 
ject of interest. 1 do not regard if as open. The very question 
was referred, by one of your predecessors, (Mr. Ewing,) to 
the then Attorney General, Mr. Crittenden, who, on the 17th 
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day of June, 1841, communicated his opinion to the Treasury 
Department. That opinion sustained what I understand to 
have been the uniform practice of the department in regard to 
claims under these laws. Under these circumstances, were my 
own opinions opposed to the construction upon which the de- 
partment has acted, I should not venture to recommend a 
change in its practice. But it is due to candor to say, that I 
perceive no grounds upon which to question the soundness of 
Mr. Crittendea’s opinion. Independently of the reasoning en- 
forced by it, it is fortified by the eoncurring and uniformly 
maintained decisions in analogous cases of all the officers of 
the executive branch of the government. As illustrative of 
the principles upon which that practice rests, I beg leave to re- 
fer you to an instructive opinion of Mr. Legaré, in the case of 
Pearson Cogswell, marshal of New Hampshire, of the 20th of 
November, 1842. 

In connexion with .this subject, I take leave to suggest a 
single consideration growiag out of the particular provisions of 
the acts of Congress of 1823 and.1834, calculated, I think, to 
give sanction to the application of the general principle already 
indicated to the particular case under examination. Under the 
act of 1823, the judges of the superior courts established at 
St. Augustine and Pensacola were authorized and directed to 
receive and adjust all claims of the inhabitants of Florida aris- 
ing under the 9th article of the treaty of 1819, which provided 
that satisfaction should be made for the injuries suffered by 
such inhabitants from the operations of the American army. 
The Secretary of the Treasury, to whom the ultimate judgment 
of the equity and justice of such claims was referred by the 
act of 1623, refused, in carrying out its provisions, to allow in- 
terest upon the claims adjusted. The action upon this subject, 
as 1 understand, was uniform. in 1834 Congress was called 
on to correct an -error in the interpretation of the act of 1823, 
committed, as it was alleged, to the prejudice of the claimants, 
whose rights were designed to be guarantied by the 9th article 
of the treaty of 1819. Thus called on, and doubtless aware 
of the usage of the department to disallow interest upon the 
claims conceded to be provided for by the law, the legislative 
department of the government, by the 2d section of the said law, 
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authorize the superior court of St. Augustine to receive, ex- 
amine, and adjndge all cases of chaims for losses occasioned 
by the troops of the United States in 1812 and 1813, which are 
to be paid by virtue of the authority conferred by the second 
section of the act of 1823, making no provision for the payment 
of interest that had accrued or might thereafter accrne upon 
such claims. Now, it strikes me as clear that the omission in 
the act of 1834 to direct the payment of interest should, under 
the circumstances, be regarded as a recognition of the settled 
practice of the department to disallow it; and that, therefore, 
the executive authority cannot be property exerted im subver- 
ston of its own uniform rule of action, and this significant 
sanction of it by Congress. Ido not mea to say that upon 
the-principles of a broad and Hiberal equity, the present claimant 
may not be entitled to interest upon his demand. ‘That is a 
question upon which I express no opinion. All that I intend 
to urge is, that under the established usage of the Treasury 
Department, over and over again sanctioned by the opinions of 
the law officers of the government, the Secretary has no au- 
thority to allow it. 

I have the honor to be, very respectfully, sir, your obedient 


poe INO. NELSON 


Hon. Joun C. SPENCER, 
Secretary of the T'reasury- 





COMPENSATION OF DISTRICT ATTORNEYS. 


The district attorney fur the southern district of New York may be allowed his 
fees and costs for defending the collector at the port of New York in cages in 
the State courts for repayment of duties, in addition to the maximum allow- 
ance mentioned in the aet of Congress of 1842, as the judicial department has 
thus decided in two several tases, in which the United States have acquiesced. 


ATTORNEY GENERAL’s OFFICE, 


December 15, 1843. 


Sir: Your inquiry touching the clatm of Ogden ‘Hoffman, 
esq., for services rendered in the cases specified in his ac- 
count, would have been sooner answered, but that I was de- 
sirous of first ascertaining the nature and extent of the decision 
made by the circuit court of the United States for the sonthern 
district of New York, in the case of the United States vs. Hoyt, 
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referred to by the Solicitor of the Treasury in his opinion. 
The validity of claims of a like character with that of Mr. 
Hoffman has been twice affirmed by that court, as I am in- 
formed, by the concurring opinions of Mr. Justice Thompson 
and Judge Betts: first in the case of the United States vs. W. 
M. Price; and secondly, in the case of the United States vs. 
Hoyt. In the decisions thus pronounced the United States 
have acquiesced; and although, in the absence of these adju- 
dications, I should have been clear in the opinion that the claim 
now preferred should be disallowed, I do not think the execu- 
tive department of the government can properly disregard the 
judicial exposition of the statutes, upon the interpretation of 
which the legality of this demand must depend. _ 

1 am, therefore, of opinion that the payment of Mr. Hoff- 
man’s account by the collector of New York should be directed. 

1 have the honor to be, very respectfully,.sir, your obedient 
servant, 


| JNO. NELSON. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. —  ' 





MINISTERS CHARGEABLE WITH PREMIUMS ON EXCHANGE, 


Where the chargé d’affaires to New Grenada was authorized to draw upon the 
Barings for his salary, and such drafts brought a premium—pecrtpep, that he 
was chargeable with such premium, and must be considered to hold it in trust 
fer the government. 

The government was bound to pay the minister a stipulated salary of four thoy- 
sand five hundred dollars per annum; and being thus liable, it was bound to 
make that amount available to him at his foreign residence; yet, if, in the fiscal 
arrangements to make such salary available, he receive more than is i due, 
he is bound to acount for it. 

The government is liable for the costs made in a suit upon a draft drawn upon a 
banker abroad by direction of the government, by a chargé d’affaires for 
his salary, and which was protested for non-payment. The government 
having devised that nrethod of making salaries available to ministers and agents 
abroad, and having instructed them to draw upon a given banking house, is 
bound to make reparation for any damages sustained in the way of costs ecca- 
sioned by the non-acceptance or non-payment of the drafts. 


ATTORNEY GENERAL’S OFFICE, 
December 26, 1843. 
Sin: The case of the Hen. James Semple, late chargé 
d’affaires to New Grenada, submitted to my consideration by 
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your communication of the 23d instant, presents two ques- 
tions—the first involving the legality of the charge made against 
Mr. Semple in the settlement of his accounts for the premiums 
realized upon his bills on Baring & Brothers, drawn for the 
payment of his salary in pursuance of authority given him by 
the Department of State; and the second; the hability of the 
government for the costs and damages resulting from the pro- 
test of the draft for $500 referred to in the papers and corre- 
spondence. Upon the first question, I am of opinion that the 
charge against Mr. Semple. was properly made by the account- 
ing officers. As charge d’affaires to New Grenada, he was en- 
titled to receive a salary at the rate of four ‘thousand five hun- 
dred dollars perannum. This sum the government was bound 
to pay him, ahd to make available to him at his residence 
abroad, but he was not entitled to a larger sum; and if, by any 
means or from any source, he actually received more than the 
law allowed him, the surplus was the money of the govern- 
ment in his hands, for which he was bound to account. The 
funds in the hands of Baring & Brothers belonged to the gov- 
ernment of the United States, and the authority to draw on 
them was but an authority to draw for four thousand five hun- 
dred dollars in such form as to realize that amount in the cap- 
ital of New Grenada, where the salary of the chargé was pay- 
able. There was no obligation on the part of the government 
to place funds in London to meet Mr. Semple’s claims. | Its 
extent was limited’to the duty of providing for their discharge 
in the capital of his foreign residence, where his services were 
required. It is quite obvious that a different rule of settlement 
from that applied in this case, might operate to render the 
amount payable to our functionaries abroad dependent upon 
the locality in which they might be employed; giving to some 
an excess above the allowance made by law, and denying to 
others the full compensation appropriated for their services. 
The usage of the Department of State upon this subject has 
been uniform, as I understand, and is, as I tlrink, in strict con- 
formity with the law. 

Upon the second question, I am of opinion that the govern- 
ment is chargeable with the costs and damages resulting from 
the protest of Mr. Semple’s draft. The draft was drawn in 
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pursuance of authority given by the government. ‘To the bona 
Ade holder the government was unquestidnably responsible. 
The authority to draw was equivalent to an acceptance, and 
the state of the account between the government and its agent, 
the draft being within the scope of the agency, could in nowise 
affect the payee of the bill. If, therefore, this question was 
one between the party holding the bill at the time of presenta- 
tion and the government, I should not doubt ds to the obliga- 
tion of the government to pay it, or as to its liability for all 
proper costs and damages resulting from its default. Is the 
case at all varied, that the costs and damages are now claimed 
by Mr. Semple? This must depend ‘upon the inquiry, by 
whose fault was it that the costs and charges were incurred? 
In my judgment it is clear that the laches was on the part of 
the accounting officers of the government. Upon Mr. Sem- 
ple’s return from his service abraad, he rendered his accounts. 
In these accounts he charged himself with the draft of five 
hundred dollars, which he had beerf expressly authorized to 
draw. Why the Auditor did not charge him with this sum in 
the settlement made is not to my mind satisfactorily explained. 
He ought so to have been charged, and all that was necessary 
to justify his being debited with that sum was, that the Auditor 
should have been apprized, no matter how, that the government 
credit to that extent had been used by him. A fortiort, would 
that officer have been justified in this case, in which the agent 
charged himself? . The Auditor ought not to have disregarded 
the fact that the liability of the government upon this bill was 
outstanding, and it was his duty, for the government’s indem- 
nity, to have reserved in the treasury the funds necessary to 
meet it. The application of a different rule in cases of this 
description, it is scarcely necessary.to remark, might expose 
the treasury to most serious losses. 

That Mr. Semple received this sum can make no difference, 
since it is conceded that in receiving the balance ascertained 
at the treasury he was not aware that it included the amount 
of the draft, which he most reasonably supposed had been 
debited against him in the settlement of his accounts. Under 
this impression Mr. Semple continued until the month of Au- 
gust, 1842, the draft having been presented and dishonored, 
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and the costs and damages consequently incurred on the 27th 
of the previous month—incurred, as it is clear to my mind, 
because of the laches of the Auditor, and not by reason of any 
fault of Mr. Semple. Under such circumstances I ata of opin- 
ion that the equity as well as the law of the case is against 
the government, and that it is liable for the costs and damages 
on the protest of the draft. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


Hon. A. P. Upsuvr, 
Secretary of State. 


JNO. NELSON. 





EFFECT OF ERRONEOUS PAYMENT OF A TREASURY WARRANT. 


A requisition and warrant issued in favor of Jeremiah Smith, jr-, are not dis- 

: charged by payment wrongfully made to another person. 

A treasury warrant regularly issued is legally available to the true owner at all 
times, and he may at all times claim the benefit of it, and the sum really due 
to the real creditor may be paid without the issue of any new requisition. 


ATTORNEY GENERAL’8S OFFICE, 
December 29, 1843. 


Srr: I have the honor to state, in reply to your communica. 
tion of the 23d instant, that I do not think that the requisition 
and warrant issued in favor of Jeremiah Smith, jr., have been 
discharged by @ payment made to another and a different per- 
son; but I do think that the sum thereby shown to be due 
may be thereoh paid to the real claimant without any new 
requisition. Indeed, Ido not perceive how a second requisi- 
tion for the same claim can properly emanate from the War 
Department. It may be convenient that a warrant in the form 
of a duplicate should be issued, that, on a proper settlement of 
the claim, the papers may not appear to be defaced. But that 
already issued is legally available to the true owner, and of 
which he may justly claim the benefit. Nor do I think it ne- 
cessary to ask an appropriation from Congress, supposing the 
fund already appropriated ‘to be not exhausted.’”’ Upon the 
third: question proposed, I have difficulties in regard to both 
the law and the facts; and presuming that no urgent necessity 
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for an immediate reply to it exists, I reserve it for further ex- 
amination. In the mean time, as it may be desirable for Mr. 
Smith to receive his money, I take leave to say, that he is 
clearly entitled to ii—there being in my mind no impediment 
in the way of his immediate payment. 

I have the honor to be, very respectfully, sir, yout obedient 
servant, 


JNO. NELSON. 
Hon. Joan C. Spencer, | 


Secretary of the Treasury. 





PAYMENT OF INTEREST ON PROTESTED DRAFT OF A MINISTER. 


In the case of the Hon. James Semple, chargé d’affaires to New Grenada, who 
had drawn a draft for his salary which was dishonored at the banking house 
in London, and the holder subjected to delay thereby, and. the drawer to the 
payment of interest—pecipep, that the government is liable for such interest; 
and that Mr. Semple is liable to account to the government for {Interest on the 
amount over and above his salary realized by him on the negotiation of such 
draft from the time he was notified of the mistake. 


ATTORNEY GENERAL’S OFFICE, 
: December 30, 1843. 

Sir: In reply to your note of yesterday, I have the honor 
to state, as my opinion, that the United States are chargeable 
with the interest upon the protested draft referred to; the Su- 
preme Court, in the case of the United States vs. the Bank 
of the Metropolis, reported in 15 Peters’s Supreme Court Re- 
ports, 392, having decided that “‘ when the United States, by 
its authorized officer, become a party to negotiable paper, they 
have all the rights, and incur all the responsibilities, of indi- 
viduals who are parties to such instruments.’”> Iam further 
of opinion that Mr. Semple is chargeable with interest upon 
the excess received by him on the settlement of his accounts— 
not from the date of the over payment, but from that of the 
notice to him of the mistake. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 


JNO. NELSON. 
Hon. A. P. Upsnur, 


Szcretary of State. 
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REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS. 


Alexander, a post office agent, was sued in Georgia for damages for a malicious 
prosecution, and sought to have the cause removed to the federal courts, on 
the ground that he was a federal officer--HELp, that his being an agent in the 
employment of the Post Office Department did not give the mght; but if he 
were a citizen of a State other than Georgia, his case would have been provided 
for by acts of Congress. 


ATTORNEY GENERAL’S OFFICE, 
December 30, 1843. 


‘ Str: The only acts of Congress that I find, having reference 
to the removal of catses originated in State courts into the 
courts of the United States, are those of the 24th of Septem- 
ber, 1789, (ch. 20, sec. 12, 1 vol. Story’s Laws, 57;) of the 
Ath of February, 1815, (ch. 184, sec. 8, 2 vol. Story’s Laws, 
1492;) of the 3d of Maroh, 1815, (ch. 246, sec. 6, 2 vol. Story’s 
Laws, 1518;) and of the 3d of March, 1817, (ch. 282, sec. 2, 
3 vol. Story’s Laws, 1649.) The three acts last named apply 
exclusively to officers of the-customs. The act of 1789 will, 
I presume, authorize the removal. This, however, depends 
upon facts of which your communication furnishes no informa- 
tion. If Mr. Alexander be a citizen of another State than 
Georgia, and the proper steps have been taken; as prescribed 
by the act, the case seems to be provided for. Ido not think 
that he can transfer the case upon the mere ground of his be- 
ing an agent in the employment of the Post-Uffice Department. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


yO JNO. NELSON. 


Hon. C. A. WICKLIFFE, 
Postmaster -General. 


CUSTOMS—RECIPROCITY WITH DENMARK. 


’ 


Coffee imported from Rio Janeiro in a Danish vessel is duty free, the same as 
if imported in an American vessel. 


TO THE POSTMASTER GENERAL. 801 
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The third article of the treaty of the 26th April, 1826, with Denmark, covers the 
case, and takes it out of the prohibition contained in the act of Ist March, 
1817. 

The tariff act of the 3d August, 1842, does not affect the question. 


ATTORNEY GENERAL’S OFFICE, 
January 11, 1844. 


Sir: Your communication of the 2d instant submits to me 
the question of the liability ef the cargo of coffee brought into 
Charleston, South Carolina, from Rio Janeiro, in the brig Ida, 
a vessel wholly helonging to subjects of Denmark, to the duty 
of 20 per cent. levied by the [0th section of the act of 1842. 
Upon this question I have no doubt. ‘Ihe 3d article of the 
treaty with Denmark of the 26th of April, 1826, covers the 
case, takes it out of the operation of the general terms of prohi- 
bition used in the act of the Ist March, 1817, and is unaffected 
by the tariff act of the 3d of August, 1842. Coffee imported 
in vessels belonging to citizens of the United States being ex- 
empt from duty, that brought into the ports of the United 
States in vessels wholly belonging to Danish subjects is equally 
free. 

My engagements in the Supreme Court will not permit me 
to assign at large, at this moment, the reasons of my-opinion. 
I will hereafter avail myself of an opportunity to state them. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
3 JNO. NELSON. 
Hon. Joun C. Spencer, 


Secretary of the Treasury. 





ACCOUNTS FOR POST OFFICE SUITS—HOW TO BE LIQUIDATED. 


Costs of suits for the recovery of debts and penalties due the Post Office De- 
partment, and arising under the laws for its government, are payable out of 
the funds of the department, and not out of the judiciary fund. 

Wherefore, such accounts should be settled by the Auditor of thg Treasury for 
the Post Office Department. 


‘ATTORNEY GENERAL’S OFFICE, 
January 22, 1844. 
Sir: I have considered the question suggested in the letter 
of the Auditor transmitted with your communication of the 13th 
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instant, and am of opinion that the costs and fees due to mar- 
shals, clerks, and district attorneys, accruing upon civil suits 
instituted for the recovery of money due the Post Office De- 
partment, or for the recovery of penalties and forfeitures arising 
under the laws for its government, are payable out of the funds 
of that department, and not out of the judiciary fund; and that 
the accounts therefor should be settled by the Auditor of the 
Treasury for the Post Office Department, and not by the First 
Auditor of the Treasury. This opinion is founded upon con- 
siderations growing out of the policy clearly indicated by the 
laws for the organization and regulation of the department, 
and more especially upon the provisions of the 1st section of 
the act of the 3d of March, 1825, and the 3d, 14th, 16th, 17th, 
and 18th sections of the act of the 2d of July, 1836, which, 
whilst they require that the expenses for the service of the de- 
partment shal be defrayed out of its own revenues, subject all 
suits, and the proceedings thereon instituted by its authority, 
to the supervision and control of its own auditing officers. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
JNO. NELSON. 
Hon. C.A. Wiceineen: 

Postmaster General. 


RATE OF POSTAGE CHARGEABLE ON BANK-NOTE LISTS. 


The New York Bank-Note List is a pamphlet within the meaning of the act 
of 1825, and should be rated as such. 

A: pamphlet is defined to be a sheet oy sheets of paper stitched together in the 
form of a book, but not bound. 


Atrrorney GENERAL’S OFFICE, 
January 22, 1844. 


Str: Iam not a little embarrassed by the question propound- 
ed in your communication of the 18th instant as to the char- 
acter of the publication by which it is accompanied. Whether 
the Bank-Note List be a pamphlet or a newspaper is rather a 


TO THE POSTMASTER GENERAL. 303° 
Rates of Postage Chargeable on Bank-Note Lists. 


question of fact than of law, and may be much more satisfac- 
torily decided by a publisher than by a lawyer. That de- 
cided, the law of 1825 is free from all ambiguity. The acts of 
Congress furnish no definition of a pamphlet as contradistin- 
guished from a newspaper. Nor have we any judicial exposi- 
tion of the terms to which a safe reference may be made for the 
solution of the difficulty. All that is left, therefore, to guide 
us in the interpretation of the provisions of the statutes is to as- 
certain the generally understood import of the terms used in 
them, and to conform the construction to that common under- 
standing. The lexicographers, to only two of which I have 
the means of reference, affix to the term “ pamphlet” a very 
clear and unambiguous signification. Noah Webster, in his 
American Dictionary, defines it to be ‘<a small book, consist- 
ing of a sheet of paper, or of sheets stitched together, but not 
bound.”? And Charles Richardson, in his valuable work pub- 
lished in London in 1539, in reference to the etymology of 
the term, refers it to ‘“‘par un filet, as if held together by a 
thread; pagina filata, a threaded page, stitched together with 
thread.” | : 

Now, if these definitions be just, it is quite clear that the 
publication in question is a pamphlet, and liable to the rate of 
postage to which it has been subjected by the department. 
And it would seem that the publishers-of the List have them- 
selves so understood the term; for upon the outer page of the 
publication of the 15th of the present month they designate it 
as ‘‘ this pamphlet.’’ Upon the whole, whilst disclaiming any 
such familiarity with the subject as will enable me to give a 
satisfactory opinion upon the question of fact involved in it, I 
think that this Bauk-Note List is a pamphlet within the mean- 
ing of the act of 1825, and not a newspaper. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 

Hon. C. A. WickuirFeE, 

Postmaster General. 
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DEMAND OF PAYMENT NOT PREREQUISITE TO SUITS AGAINST 
DEFAULTING POSTMASTERS. 


No preliminary demand of payment is necessary to put in default a postmaster 
who omits to pay over the public funds in his hands at the expiration of each 
successive quarter of his service, and no proof of such demand having beer 
made is requisite to the sustaining of an action against him. 

The upinion imputed to Judge Wells cannot be sustained. 


ATTORNEY GENERAL’S OFFICE, 
January 22, 1844. 


Str: I should have replied more promptly to the inquiry 
contained in your communication of the 9th instant, but for 
my engagements in the Supreme Court, now in session. The 
question to which it refers is, I think, free from difficulty. It 
is quite clear, under the provisions of the laws for the govern- 
ment of the Post Office Department, that no preliminary de- 
mand of payment is necessary to put in default a postmaster 
omitting to pay over the public funds in his hands at the ex- 
piration of each successive quarter of his servite; ahd that no 
proof of such demands having been made is requisite to sustain 
an action against him. ‘The opinion imputed to Judge Wells, 
in my opinion, cannot be sustained. 

The reasons upon which this opinion is founded I have not 
the leisure now to assign; but if at any time hereafter desired, 
I will cheerfully communicate them. It may, however, be 
prudent to consider, whether, to avoid all future embarrass- 
ment, and to save the necessity of bringing this question be- 
fore the Supreme Court for ultimate decision, a procedure un- 
avoidably attended with expense and inconvenience, it would 
not be advisable to incorporate into any law in relation to the 
Post Office Department that may be passed by Congress at its 
present session, a declaratory clause. It would serve to pre- 
vent litigation, and to avoid difficulty and delay in the collec- 
tion of the debts due to the department. 

I have the honor to be, very respectfully, sit, your obedient 
ey 

JOHN NELSON. 

Hon. ©. A. WIcKLIFFE, 

Postmaster General. 
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RATIONS OF SUBALTERNS NOT PERFORMING STAFF DOTIES. 


Under no circumstances can a subaltern claim the additional yation grven by the 
act of 1827, whether as commanding officer or otherwise, whilst receiving 
compensation for the performance of staff duties. 


ATTORNEY GENERAL’S OFFICE, 
January 23, 1844. 


Str: The case of Captain Maynadier presents no difficulty 
to my mind.. It is covered by the very terms of the proviso 
of the act of 1827, and is in principle precisely that of Lieu- 
tenant Williamson, upon which the opinion of Mr. Butler was 
given in 1834. The additional ration above three is given by 
the act of 1827, and must be taken subject to the condition 
prescribed by its proviso. I read the first section of the act 
thus: “‘ That from and after the passing of this act, each cap- 
tain and subaltern in the army who shall not be in the perform- 
ance of any staff duty, shall be allowed one additional ration;’’” 
which implies that such as are in the performance of staff du- 
ties shall not receive the additional ration. Before the passage 
of the act of 1827, a subaltern was entitled to three rations. 
When employed in the discharge of staff duties after the pas- 
sage of that act, he was entitled to the same number of ra- 
tions, viz: three. The regulations allowed him as commanding 
officer of a separate post, not four rations in addition to the 
number prescribed by law, but double the number to which he 
was entitled; which was, of course, six. 

Under no circumstances can a subaltern claim the additional 
ration given by the act of 1827, whether as commanding officer 
or otherwise, whilst receiving compensation for the perform- 
ance of staff duties. The very purpose of the proviso was to 
except from the operation of the grant, officers in the predica- 
ment of the present claimant. I do not think the claim should 
be allowed. ) = 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JOHN NELSON. 

Hon. James M. Porter, 

Secretary of War. 


Vou. 1tv—20 
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APPOINTMENTS TO THE NAVY. 


Since the passage of the act of 4th Auguat, 1842, the President has no power 
to appoint a midshipman, until the number in the service shall be reduced 
to the number that were in service on the Ist of January, 1841. 

An officer out of the navy cannot be brought again into it except by appoint- 
ment. 


ATTORNEY GENERAL’S OFFICE, 
January 23, 1844. 


Str: I have, in several cases, particularly considered the 
question involved in your note endorsed upon Mr. Kendall’s 
communication, and am undoubtingly clear in the opinion, 
that since the passage of the act of the 4th August, 1842, you 
have no power te appoint a midshipman until the number in 
the service be reduced to the number that were in service on 
the Ist day of January, 1841, and that the inhibitién imposed 
by that act applies as strongly to cases of dismissed officers, 
who ask to be restored, as to original appointments. I know 
of no power by which an officer once out of the service can be 
brought back to it, other than that of appointment, with which, 
certainly before the act of 1842, you were fully invested. Since 
that act, until the contingency for which it provides shall oc- 
cur, I am of opinion that your whole power over the subject is 
suspended. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 

To the PresipENT. 


4 





COURSE TO BE PURSUED WHERE THERE HAS BEEN AN ERRO- 
NEOUS PAYMENT OF A TREASURY WARRANT. 


Where a warrant has been properly issued and paid by mistake to a wrong per- 
son, no new requisition can be issued to cover the claim. A requisition hav- 
ing been already issued, and upon it a warrant, which is in legal contempla- 
tion yet outstanding, the proper course to be pursued to adjust the matter, is 
to issue a duplicate warrant, reciting the facts concerning the disposition of the 
first; or to withdraw the first, and issue another, to be treated as if presented 
the first time for payment. 
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Erroneous Payment of Treasury Warrant—Course Pursued, 


Whe person entitled to payment may be satisfied from the appropriation out of 
which his warrant was originally payable, the same as if the mistake had not 
occurred. He is not bound to await a new appropriation by Congress. 

The Treasurer having paid the warrant wrongfully, through mistake, is charge- 
able with such mistake. 


ATTORNEY GENERAL’S OFFICE, 
January 24, 1844. 

Str: I have most anxiously considered the case of Jeremiah 
Smith jr., and the questions connected with it, proposed in 
your communication of the 23d December last, and proceed 
now to give you the results of my reflections, reserving for an- 
other occasion, when my public duties are less pressing, a de- 
tail of the reasons upon which my opinions are founded. Ist. I 
am of opinion that no new requisition can be issued by the 
War Department, to cover the claim of Mr. Smith. A requisi- 
tion has been already issued; and upon it a warrant, which, 
in legal contemplation, is outstanding, never in point of fact 
having been paid. The payment to a different person cannot 
discharge the claim of Jeremiah Smith, jr., in whose favor the 
warrant was issued. Nor can the unauthorized receipt by the 
register of an unsatisfied warrant, and its allowance to the credit 
of the Treasurer, cancel that warrant. Not only is the debt 
due to the real claimant, Jeremiah Smith, jr., still unpaid, but 
the warrant issued for his benefit is equally undischarged; and 
as he may rightfully claim from the government the money due 
to him, so likewise may he demand the warrant, which is the 
evidence of the existence and amount of his claim. 

The fact that the warrant has been dealt with as one dis- 
charged may create embarrassment as to the form of the pro- 
ceeding to be pursued, but it can in nowise affect the demand 
of the claimant; nor can the erroneous entry of the accounting 
officers, giving a credit for a supposed payment which in fact 
‘was never made at all, change the responsibilities of those who 
have been connected with the transaction. I had the honor 
heretofore to suggest that a duplicate warrant ‘upon the first 
requisition might be issued, which would leave undisturbed 
the accounts as adjusted, and furnish upon its face an explana- 
tion of its office and purpose. If this course be exceptionable, 
-the only thing else that can be done is to withdraw the original 
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warrant, and to treat it as if now for the first time presented 
for payment. 

2dly. I am of opinion that, the appropriation out of which 
Mr. Smith’s demand was payable not being exhausted, he 
may be satisfied thereout, and that he is not bound to wait for 
a new appropnation by Congress. 

3dly. I am of opinion that the Treasurer, in the settlement 
of his accounts, has received a credit to which he is not enti- 
tled, and, a mistake having been committed in the adjustment, 
that he is legally chargeable with the amount of the warrant 
credited but not paid. I beg leave to add, that this respon- 
sibility of the Treasurer, resting upon principles of rigorous 
Jaw, ought not to be sternly enforced, since it is sufficiently 
clear that it has been incurred by a mistake into which the 
most vigilant public ageut (and such we know the Treasurer 
to be) might naturally have fallen; and I would therefore re- 
spectfully suggest the,propriety of a special application to Con- 
gress for the indemnity of this most meritorious officer. 

I have the honor to be, very respectfully, sir, your most 
obedient, 

- JNO, NELSON. 
Hon. Joun C. SpENcER, | , 
Secretary of the Treasury. 





PAYMENTS TO DISTRICT ATTORNEYS FOR EXTRA SERVICES. 


Where a district. attorney acted as counsel for a collector of customs in suits in- 
stituted against him to recover back duties paid under protest, and was adjudced 
by the circuit court to be entitled to receive his fees and disbursements for 
such service from the United States—nexLp, that the same should not be in- 
¢luded in his official return of fees under the act of the 1&th of May, 1842, for 
the reason that the services were rendered as the private counsel of the col- 
lector, and not in his official capacity as district attorney. 

The decisions, however, are not only unsound, but are calculated to produce 
mischievous results. 


ATTORNEY GENERAL’S OFFICE, 
February 9, 1844. 
Sir: In reply to inquiry addressed to me by your commu- 
nication of the 31st of January, I have the honor to state as my 
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opinion, that the payments made to the district attorney of the 
United States for the southern district of New York, out of the 
revenue for defending suits brought against the collector to 
recover back duties paid under protest, should not be included 
in his return of official fees and disbursements under the act 
of the 18th of May, 1842. The principle upon which these 
payments have been made, as settled by the decisions of the 
circuit court of the United States for the southern district of 
New York, is, that the services rendered were not such as by 
law the district attorney was bound to perform; and that the 
compensation claimed for them was therefore demanded, not 
dy virtue of his office, but because they weré rendered in his 
capacity of private counsel of the collector. Of his professional 
emoluments, other than those that are public, the act of 1842 
does not, of course, require that the district attorney should 
render any account. 

Believing, as I do, that the decisions storied to are not only 
unsound, but calculated to operate results the most mischiev- 
ous, I beg leave to renew the suggestion made in my opinion 
of the 15th of December, that the attention of Congress should 
be called to the subject, in order, if deemed expedient, that a 
declaratory law may be passed in regard to it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 

The PresipEnrt. 





POWER OF SOLICITOR OF THE TREASURY RESPECTING EXECU- 
TIONS. 


The law has invested the Solicitor of the Treasury with a plenary discretion to 
suspend the execution of a writ of fieri fgcias, under circumstances which ap- 
pear to render such a course expedient and proper. 


ATTORNEY GENERAL’S OFFICE, 
February 14, 1844. 
Sm: I have examined the case upon which you ask my 
opinion by your note of the 12th, and have no doubt of the 
power of the Solicitor of the Treasury to suspend the execution 
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to which the letter of Mr. Hopkins relates, if, in the judgment 
of that officer, the circumstances are such as to commend the 
application to his favorable consideration. ‘The law has in- 
vested him with a plenary discretion, to be exercised, of course, 
With a view to the public interest—a discretion which, before 
the creation of the office of Solicitor, resided in the depart- 
ments, and was constantly exerted by them, and upon which 
no limitation has been since imposed. 

I have the hanor to be, very respectfully, sir, your obediene 


servant 
JNO. NELSON. 


The PRESIDENT. 





TRANSFERS OP APPROPRIATION S FOR THE NAVAL SERVICE. 


The limitation imposed by the last clause of the *‘ act to authorize the President 
of the United States to direct transfers of appropriations for the naval service, 
under certain circumstances,’’ does not fetter the authority to transfer from 
any general head of appropriation left unaffected by the previous clause. 

it applies only to appropriations for specific and local objects from which the act 
inhibits any diversion. 


ATTORNEY GENERAL’S Orrice, 
February 20, 1844. 


Sir: I have carefully examined and considered the act en- 
titled ‘‘An act to authorize the President of the United States 
to direct transfers of appropriations for the naval service under 
certain circumstances,’’ and am of opinion that the limitation 
imposed by the last clause does not fetter the authority to trans- 
fer from any general head of appropriation left unaffected by 
the previous clanse; but that it applies to appropriations for spe- 
cific and local objects from which it inhibits their diversion, 
so that it may become necessary, at any future time, to supply, 
by a new appropriation, the deficiency resulting from the trans- 
fer. The last clause is in effect substantially the same with 
the preceding one, and was, doubtless, designed to accomplish 
the same purpose. To give to it any other interpretation, would 
be to render the whole law inoperative, and to repeal, by the 
clause of limitation, the enactment of the bill. To this every 
rational rule of construction is opposed. 
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To illustrate my view on this subject, I will refer to the ap- 
propriation of last year, * for pay of commission, warrant, and 
petty officers, and seamen,’’ &c. If this be more than suffi- 
cient for the purposes for which it was originally made, no dea 
ficiency can be created by the transfer of the surplus so as to 
call for a new appropriation; and the power to transfer would, 
therefore, be untouched by the limitations in the bill. So, 
also, the appropriations for provisions for the navy, including 
transportation, &c., for clothing for the navy, &c., are appro- 
priations to general objects; to transfer which, or such portions 
thereof as may be unnecessary for the purpose for which the 
appropriations were originally made, the power is given by the 
act. The terms of the act are certainly confused, and am- 
biguous; but the only interpretation of which it is suscepti- 
ble, consistendy with the objects proposed to be accomplished 
by it, is that above indicated; any other would wholly annul it. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
JNO. NELSON. 
To the PrResIpENT. . 


* 





VIOLATIONS OF THE LAW REGULATING TRANSPORTATIONS 
OF MAILS. 


Every person who aids and abets in the violation of the 19th section of the act 
of 1825, is liable to the penalty thereby incurred by the owners of stages, or 
persons having charge of stages, other vehicles, packet-boats, or other ves- 
sels therein described; and a person paying for the transportation of a letter 
by such stages, vessels, &c., is an aider and abetter within the 24th section of 
the act. ; 

But the 24th section of the act of 1825 does not embrace the offences denounced 
by the 3d section of the act of 1827, 


ATTORNEY GENERAL’s OFFICE, 
April 2, 1844. 
Sir: I have availed myself of my earliest leisure, since I was 
relieved from the charge of the Department of State, to give 
attention to your communication of the 5th of March; and, 
after a careful consideration of the question therein proposed, 
am of opinion that every person who aids or abets, procures, 
advises, or assists in the violation of the provisions of the 19th 
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section of the act.of 1825, is liable to the penalty thereby in- 
curred by the owner or person having charge of the stage or 
other vehicle, packet-boat, or other vessel therein described ; 
and that a person paying for the transportation of a letter or 
letters by such stage or vehicle, packet-boat or vessel, is an 
aider and abetter within the contemplation and meaning of 
the 24th section of the act of the 3d of March, 1825. I am 
further of opinion that the said 24th section of the act of 1825 
does not extend to or embrace the offences denounced by the 
3d section of the act of the 2d of March, 1827. 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 


: JNO. NELSON. 
. Hon, C. A. Wick.irrr, 


Postmaster General. 





RETENTION OF BONDS OF COLLECTORS OF CUSTOMS. 


It is a sound regulation, conformable to law, for the Secretary of the Treasury 
not to give up to the collectors their original bonds on the execution of new 
ones. ‘ 

Neither the act requiring bonds of collectors to be deposited in the office of the 
Comptroller, nor any other, authorizes a withdrawal of them, except for the 
purposes of suit. 


ATTORNEY GeNnERAL’s OFFICE, 

. April 2, 1844. 

Sir: I am of opinion that the rule of the department not to 
give up the original bonds of collectors upon the execution of 
new ones is a sound regulation, and conformable to law, and 
that it ought not to be changed. ‘The acts of Congress pre- 
scribing the mode of taking such bonds, requires them to be 
filed in the office of the Comptroller, from which there is no 
authority to withdraw them, except for purposes of suit, and 
no power to surrender them in any contingency is given to any 
officer by the statutes. By the 37th section of the act of the 
2d of July, .1836, ‘‘to change the organization of the Post 
Office Department, and to provide more effectually for the set- 
tlement of the accounts thereof,’’ there is authority given to 
the Postmaster General to release the sureties of a postmaster 
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upon the execution of a new bond, but I find no such prevision 
affecting the bonds of collectors. In the absence of express au- 
thority to do so, I do not think it would be safe under any cir- 
cumstances to direct the bonds of those eile to be sur- 
rendered. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
JNO. NELSON. 
Hon. Jonn C. Spencer, 

Secretary of. the Treasury. 





VIRGINIA COMMUTATION CLAIMS FOR MILITARY SERVICES. 


Commutations for five years’ full pay are not included in and provided for by 
the 3d section of the act of 1832. 

By that section, the Secretary of the Treasury is only required to adjust and 
settle the claims of certain regiments and corps for half-pay for life which had 
not been prosecuted to judgment against the State of Virginia, and for which 
the State is bound, on the principles decided in the Supreme Court of that 
State in ather cases. 

The question, moreover, is regarded as adjudicated, and therefore not properly 
open for examination, except by Congress. 


ATTORNEY GENERAL’S OFFICE, 
Apri 8, 1844. 

Str: I had the honor, on the 18th day of January last, to re- 
ceive a communication from your predecessor in relation to a 
claim preferred by Mr. Green, the agent of the State of Vir- 
ginia, against the United States, for the sum of $58,148 66 
paid by that commonwealth’ to the representatives of George 
Walls and others, for commutation claims for revolutionary 
services, the answer to which has been delayed by my ne- 
cessary engagements in the Supreme Oourt and other engross- 
ing duties, which left me until recently without the leisure 
required for the satisfactory examination oe the subject to which 
it refers. 

The question submitted to me is, ence under the 3d sec- 
tion of the act of Congress of the 5th July, 1832, the liability 
of the United States is for the ‘‘half-pay for life to the persons 
therein named, or whether jt extends to the commutation for 
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five years’ full pay, they having died within ten years after the 
close of the revolutionary war ?’’ 

The first section of the act of Congress referred to provided 
for refunding to the State of Virginia the sum of $139,543 66 
for payments made by said State to the officers commanding in 
the Virginia line in the war of the Revolution on account of 
half-pay for life promised the officers aforesaid by that com- 
monwealth. The 2d section directed to be paid to the State 
of Virginia $241,345, to be applied to the payment of five classes 
of judgments that had been recovered against said State, and 
were then unsatisfied. The 3d section, upon which the ques- 
tion under consideration arises, is in the following terms: 
‘¢That the Secretary of the Treasury be, and he is hereby, 
directed and required to adjust and settle those claims for half- 
pay of the aforesaid regiments and corps which have not been 
paid or prosecuted to judgments against the State of Virginia, 
and for which said State would be bound on the-principles of 
the half-pay cases already decided in the supreme court of ap- 
peals of said State; which several sums of money herein di- 
rected to be settled or paid, shall be paid out of any money in 
the treasury not otherwise appropriated by law.’’ On the part 
of Virginia, it is insisted that by the true interpretation of this 
section, the claims now preferred are embraced by the act of 
Congress, whilst, by the decision of the late Secretary of War, 
it is. affirmed that it extends only to half-pay claims, and not to 
cases of commutation for five years’ full pay. The question 
is not altogether free from difficulty; and if it were an open 
one, I should feel myself called on, in any opinion I might ex- 
press, to give a very full and particular statement of the reason- 
ing by which that opinion was controlled. But in view of the 
uniform action of the several departments of the government, 
founded upon an interpretation placed on the law by an emi- 
nent jurist then at the head of the Treasury Department, im- 
mediately afler its passage, and fortified by the subsequent de- 
cisions of a Secretary of the Treasury, and an Attorney General 
no less distinguished, f regard the matter as having passed 
into judgment; and the construction of the law to which the 
late Secretary of War has conformed his decision, so far as the 
executive departments of the government are concerned, as 
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fixed, and as properly subject to modifications or change by 
the power of Congress alone. 

I am of opinion, therefore, that the claim in question ought 
not to be paid without an act of Congress to authorize it. 

The papers accompanying the communication of your pre- 
decessor are returned. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
Hon. Witiuam WILkEns, 
Secretary of War. 





PAYMENT OF CERFAIN VIRGINIA CLAIMS FOR MILITARY SER- 
VICES. 


The claim made in behalf of Virginia by Thomas Green, esq., agent of that 
State, is just, and falls within the provisions of the 2d section of the act of 
1832; and the balance of the appropriations made by that act would be appli- 
cable to the payment of it, were it not that it has been carried to the surplus 
fund, from which it cannot be withdrawn except by act of Congress. 


ATTORNEY GENERAL’S OFFICE, 
| April 8, 1844. 

Sir: The Hon. James M. Porter, your predecessor in the 
Department of War, by letter dated the 6th of February last, 
submitted for my examination the accompanying application of 
Thomas Green, esq., agent of the State of Virginia, (which, 
with the papers transmitted, numbered from 1 to 8, inclusive, 
is herewith returned,) upon which he desired my ‘opinion— 
Ist, whether the claim thereby presented %s one for which the 
government of the United States is liable, under the act of 
Congress of the 6th July, 1832? and, 2d, whether, if such lia- 
bility exists, it will not be necessary for Congress to make an 
appropriation before it can be paid, the unexpended balance 
appropriated by the second section of that act having been car- 
ried to the surplus fund ? 

Upon the first question, I am clearly of opinion that the claim 
is just, and falls within the provisions of the 2d section of the 
act of 1832; that the exceptions taken to it by the Commis- 
sioner of Pensions cannot be sustained, and that the balance 
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of $9,414 66 of the appropriations made by that act, if now 
within the control of the department, would be applicable to 
the payment of the demand. But the difficulty suggested by 
the second question is, I think, insuperable. The balance 
above indicated was, under the circumstances of the case, 
properly carried to the surplus fund, from which it can be with- 
drawn by the appropriating power of Congress alone. 

I have the honor to be, very respectfully, sir, your obedient 
servaut, 

JNO. NELSON. 
Hon. Witttam WILKINS, 
Secretary of War. 


SETTLEMENT OF ACCOUNTS OF OFFICERS IN APPARENT DE- 
FAULT. 


Where a disbursing agent of the government is in apparent default in respect to 
the moneys intrusted to him, and there be sufficient due him from the gov- 
ernment to make good the deficiency, it is proper thus to satisfy the claim for 
such dues. 

If there be due him any sum over and above that which is necessary to make 
good such deficiency, it ought not to be retained, but should be paid him, or, 
as in this case, to his lawful assignee. 


ATTORNEY GENERAL’S OFFICE, 
| April 9, 1844. 

Sir: The object of the act of the 25th January, 1828, would. 
seem to be td protect the government against the defalcations 
of public officers; to guard whom against the injurious conse- 
quences of apparent delinquencies, when none in point of. fact 
exist, the act cautiously provides the means of ascertaining the 
extent of the supposed default, and of bringing the question 
in cases of controversy to issue. If the design of the law be 
to secure indemnity to the government—and such, it strikes 
me, is its purpose—I think it would be a narrow and harsh 
constructien of its terms to interpret them as prohibiting the 
payment to a public agent of an excess due to him from the 
public treasury over and above the amount claimed from him. 
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In one sense, the amount of Governor Call’s default, as ascer- 
tained by the accounting officers, has been paid into the treas- 
ury. It is there, and liable to be applied to the satisfaction of 
the government’s claim the moment the amount of it shall be 
judicially ascertained.. Over and above that amount, I am of 
opinion the government ought not to retain; and the sum of 
eighteen hundred dollars applied for by the Hon. John H. 
Eaton, as the assignee of Governor Call, being only a part of 
the excess due for salary, beyond the amount of the alleged 
default, may, I think, be legally and properly paid. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Joun C. Spencer, 
Secretary of the Treasury. 





POWER OF THE PRESIDENT TO REMIT FINES FOR CONTEMPT. 


The power vested in the President to grant reprieves and pardons for offences 
against the United States is sufficient to authorize him to remit a fine imposed 
upon a citizen for contempt in neglecting to serve as a juror. 


APToRNEY GENERAL’S. OFFICE, 
April 15, 1844. 

Sir: In reply to the inquiry submitted to me by your note 
of the 13th instant, [ have the honor to state that, if you con- 
sider the facts set out in the petition and accompanying papers 
of Isaac W. Conger such as to call for the exercise qf your 
constitutional power to grant reprieves and pardons for offences 
against the United States, I do net think the nature of the 
offence for which the fine was imposed interposes any obstacle. 
The pardoning power olearly embraces the case. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
To the PRESIDENT. 
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COMPENSATION OF A REAPPOINTED MIDSHIPMAN. 


A dismissed midshipman restored to service from date of dismission is not en- 
titled to pay whilst outof the service, and legally incompetent to perform 
military duty by reason of permanent suspension. 

See opinion of Mr. Legaré in the case of Surgeon Du Barry, under date of 
November 29, 1842. 


ATTORNEY GENERAL’S OFFICE, 
April 15, 1844. 

Str: I have examined the case of Lieutenant William Chand- 
ler, submitted for my opinion by your communication of the 
13th instant, and am very clear that his reappointment of passed 
midshipman, with rank from his former appointment, did not 
give him, in law, a right to pay from the date of his dismission 
from the service to the date of his reappointment. Ido not 
deem it necessary. to elaborate a question so entirely free, in my 
mind, from any kind of doubt. That a citizen, having no 
connexion with the public service, (and such was the position 
of Lieutenant Chandler from the time of his dismissal to that 
of his new appointment,) can justly claim a compensation for 
the discharge of duties which he not only did not, but was not 
legally competent to perform, is a proposition, as it strikes me, 
altogether tndefensible. ‘The same question was submitted by 
the late Judge Upshur, whilst Secretary of the Navy, to my 
predecessor, in the case of Surgeon Du Barry., To the opinion 
of Mr. Legaré in that case, under date of November 29, 1842, 
I beg leave to refer you. Its reasoning and conclusion con- 
form to the decisions that I suppose to have been made by 
Secretaries Dickerson and Paulding on the former applications 
of Lieutenant Chandler, and which, I am of opinion, were af- 
firmative of the unquestionable law of the case. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Jonn Y. Mason, 
Secretary of the Navy. 
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PENSIONS. 


The second section of the act of the twenty-third of August, 1842, repeals the 
first section of the act of March 3, 1837, and no allowances can now be made 
under it. . 

It was continued in force temporarily by the act of August 16, 1841, in regard to 
certain cases; but was revoked by the act of 1842, leaving no remedy for those 
cases except in an application to Congress. 


ATTORNEY GENERAL’S OFFICE, 
April 15, 1844. 

Sir: The communication of the Commissioner of Pensions, 
under date of the 12th, transmitted with yours of the 13th 
instant, has been considered, and I am of opinion that the 
second section of the act of August 23, 1842, operates a total 
repeal of the first section of the act of March 3, 1837, and that 
the case recently presented to the Commissioner of Pensions 
cannot therefore be entertained by him. The effect of the act 
of August 16, 1841, was temporarily to continue in force the 
act of March 3, 1837, in regard to a class of claims to which 
that now before the Commissioner clearly belonged, but which 
not having been preferred within the period limited by that 
act, and the whole power conferred on the. Commissioner of 
Pensions by the original act having been revoked by the re- 
pealing law, can now be allowed by Congress alone. The 
case is an equitable one, for which, upon a proper application 
to the legislative branch of the government, provision would 
doubtless be made. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
JNO. NELSON. 
Hon. Jonn Y. Mason, , 


Secretary of the Navy. 





LAND PATENTS FOR UNDIVIDED INTERESTS. 


A patent cannot issue to one of the two purchasers of a quarter-section of land, 
or for any unspecified portion of the same. Where such conditions exist as 
will permit a partition of the land held in common, a patent may be issued to 
the purchaser entitled after the division. 


ATTORNEY GENERAL’sS OFFICE, 
April 16, 1844. 
Sir: I have carefully considered the question subrhitted by 
your communication of the 3d instant, as to the authority to 
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issue a patent to John Suter for any portion of the quarter-sec- 
tion referred to in the letter of the Commissioner of the General 
Land Office, or for an undivided interest in the same, and am 
of opinion that no such patent can properly issue; for no spe- 
cific portion, because of the absence. of any means of designa- 
tion—there having been no division between Suter and Back- 
ler—and for ho undivided interest, because of the omission in 
the existing laws of the grant of any such authority to the 
department, and because of the manifest inconvenience and 
embarrassment to which the United States would be unavoid- 
ably exposed by holding in common with the grantees of the 
public domain. 

The reasoning of the Commissioner and Solicitor of the Gen- 
eral Land Office is, in my judgment, satisfactory to show that 
the patent asked for cannot be legally granted; and I do not 
deem it necessary to repeat their views in this opinion. The 
ease of Mr. Suter is certainly a hard one; but I presume the 
laws of Illinois would afford him relief by enabling him to 
make partition of the quarter-section with Mr. Backler, when 
a patent might properly issue to him for his portion. 

I return the papers with the case, and have the honor to be, 
sir, your obedient servant, - 


JNO. NELSON. 
Hon. Jonn C. SPENcErR, 


Secretary of the Treasury. 





COMPEN SATION OF CLERKS ACTING AS CHIEFS OF BUREAUS. 


The chief clerks of the Bureaus of Yards and Docks, and of Construction, 
Equipment, and Repair, are entitled to the pay of the chiefs of those bureaus 
whilst acting as such, under authority of the President; but they cannot re- 
ceive the pay of chiefs and clerks at the same time. 


' ATTORNEY GENERAL’S OFFICE, — 
April 23, 1844. 
Sir: I had the honor some weeks since to receive a commu- 
nication from L. Warrington, Secretary of the Navy ad tnterins, 
submitting to me the inquiry ‘‘ whether it will be contrary to 
law to allow to the chief clerks of the Bureaus of Yards and 
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Docks, and of Construction, Equipment and Repair, the pay 
of the chiefs of those bureaus while acting as such, under the 
authority of the Secretary of the Navy ad interim, with the 
permission of the President.’ Upon a careful consideration 
of the various provisions of the several acts of Congress, | am 
of opinion that the: allowance indicated may be legally made; 
but that the double salaries of clerks and chiefs of bureaus can- 
not be paid to those officers. The fair and equitable construc- 
tion of the statutes warrants a compensation .to be made to 
those officers appropriate to the grade of the functions they 
were required to perform. 8 

I have the honor to be, very respectfully, sir, your obedient 
servant, ; 

JNO. N ELSON. 
Hon. Jonn Y. Mason, 
Secretary of the Navy. 





APPOINTMENTS DURING A RECESS OF THE SENATE. 


A purser in the navy appointed during a recess of the Senate, and his nomina- 
uon sent to the Senate at the commencement of the next session thereof, having 
continued to hold his office under the appointment until the close of such ses- 
sion, was legally in offite on the first day of January intervening, and is so 
to be regarded under the provisions of the act of the 4th of August, 1842. A 
nomination to supply any deficiency existing in point of numbers, as fixed by 
aid act, may now be made in respect to that particular grade of officers. 


ArrorNEY GENERAL'S OFFICE, _ 
oa April 23; 1844, 
Sir: 1 had the honor yesterday. to receive your communica- 
tion of the 22d instant, desiring my opinion whether, “ under 
the statement of facts therein made, Theodore Paine ought to 
have been counted as a purser in service on the Ist day of Jan- 
uary, 1842, and whether a nomination. can now be. made to 
supply his place.’ I think it quite clear that Mr. Paine, having 
been legally appointed purser during the recess, and afterwards 
nominated to the Senate for confirmation, and having contin- 
ued to hold his appointment as purser until the close of the 
session of 1841, which occurred on the 31st of August, 1842, 
was in the service on the Ist of January, 1842, and that he is 
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to be so regarded under the provisions of the act of the 4th of 
August, 1842. This being so, it follows’ that a nomination 
may be made to supply any deficiency existing in point of num- 
bers as fixed by the act last mentioned in that particular grade 
of officers. 

The case of Mr. Paine was once before referred to this office, 
and an opinion given by Mr. Legaré, under date of the 3d of 
August, 1843, to which I beg leave respectfully to refer you. 
The question under consideration was not presented to him, 
but his views of the case seem to invalve-the same conclusion 
to which my reflections ‘have conducted me. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 

Hon. Jonn Y. Mason, 

Secretary of the Navy. 





PUBLIC LANDS—CONSTRUCTION OF ACT OF MAY 20, 1826. 


In a certain class ef cases where the 16th section of the act of 20th of May, 
1826, has been interfered with by confirmed private claims and donations, se- 
lections of other lands. may be made in lieu thereof ae the Treasury Depart- 
ment. 


ATTORNEY Genera’ s OFFICE, 
| April 25, 1844. 


Sir: I have carefully considered thé provisions of the act of 
the 20th of May, 1826, upon the interpretation of which de- 
pends the question propounded in your communication of the 
3d idstant, and am of opinion that in the-class of cases referred 
to by the Commissioner of the General Land-Office, where the 
16th section has béen interfered with: in whole .or in part by 
confirmed private claims or donations, selections of other lands 
may be made in lieu thereof by the Treasury Department, un- 
der the provisions of that act; The terms of the act are very 
ambiguous and obscure; and perhaps it would be well, if there 
‘be any appropriate bill before Congress with which the subject 
is connected, to relieve the question from all doubt by some 
amendatory enactment; but comparing together the first and 
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second sections of the act, it appears to me that you can render 
it operative only by giving to it the construction before indi- 
cated. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
| JNO. NELSON. 
Hon. Joun C. Spencer, : 


Secretary v the Treasury. 





COURTS-MARTIAL—COMPENSATION OF A SUSPEN DED LIEUTEN- 
ANT. 


The effect of a sentence of a court-martial suspending for three years upon half- 
pay a Sieutenant of the marine corps, and ordering a reprimand by the Secre- 
tary of the Navy, is to suspend half the officer’s pay from the date of the 
confirmation of the sentence forward during the term of three years. Until 
the confirmation, he is entitled to receive full pay, as before trial. The author- 
ity of a naval court-martial to affect by its sentence the pay of an officer sub- 
ject to its jurisdietion, iq conferred by the act of 23d April, 1800. 


AvrToRNEY GENERAL'S OFFICE, 
, April 29, 1844. 

Siz: I have considered the case of Lieutenant Tansill, of 
the marine corps, and am very.clearly of opinion that there ex- 
ists no authority to withhold from him his half-pay from the 
22d of January, 1844, the date of the approval of the sentence 
of the court-martial, of which a copy accompanied your com- 
munication of the 24th instant, notwithstanding his having re- 
ceived his full pay from the 4th of February, 1843, when the 
sentence was pronounced, up to the date of such approval. 
The sentence of the court is in these words: ‘‘ That the ac- 
cused is and shall be suspended frdm the service for and du- 
nng the term of three years from this day upon half-pay—that 
is, upon half his pay proper being withheld and no more, and 
that he be reprimanded in general orders by the Bectgiary of 
the Navy.’’: 

The authority of a naval court. martial to affect by its sen- 
tence the pay of an officer subject to its jurisdiction is conferred 
by the 40th article of the first section of the act of the 23d of 
April, 1800, which is in the words following, viz: ‘‘ When- 
ever a court-martial shall sentence any officer to be suspended, 
the court shall have power to suspend his pay and emoluments 
for the whole or any part of the time of his suspension.’’ The 
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limitation imposed by this article is clear and accurately de- 
fined. The power of a court to suspend the pay and emolu- 
ments of an officer does not extend beyond the time of his sus- 
pension from service. It is incident to that suspension from 
service, and may often be reasonably incorporated with such 
a Seltence, since pay and emoluments may not be indispensa- 
ble to an officer having no official duties to perform. If this 
be so, that the suspension of pay and emoluments can only 
be co-extensive in point of time with suspension from service— 
and the article quoted will admit, in my judgment, of no other 
interpretation—the solution of the question submitted to me 
depends upon the inquiry, from what date was Lieutenant Tan- 
sill, by force of the court’s sentence, suspended fram service ? 
Was it from the date of the finding by the court, or of the 
approval of that finding by the Secretary of the Navy?—from 
the 4th of February, 1843, or the 22d of January, 1844? The 
answer to this question seems to me to be furnished by the 
Alst article of the first section of the act of the 23d of April, 
1800, which declares that sentences like the present shall be 
carried into execution on confirmation of the officer ordering 
the court, . The approval by the Secretary ‘of the Navy was 
that confirmation. From the date of that approval, and not 
before, could the court’s sentence be carried into execution. 
From that day the accused was suspended from service, and, 
as incident to that suspension, in pursuance of the finding and 
sentence of the court-martial, half of his pay was likewise sus- 
pended. If this view of the case presented be a just one, it 
follows that Lieutenant ‘Tarisill remained unsuspended from 
service until the 22d of Jarfuary, 1844; that he was entitled to 
receive his full. pay whilst so unsuspended; that, being so en- 
titled, he réceived such pay without fault on the part. of the 
accounting officers; that he cannot be required directly or in- 
directly to return the pay so received, or any part of it; and 
that the suspension of half of his pay cannot be extended be- 
yond the period of his suspension from service. | - 

I have the honor to be, very respectfully, sir, your obedient 
servant, ° 

a JNO. NELSON. 

Hon. Jonn Y. Mason, 

Secretary of the Navy. 
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PARDON OF DAVID BABE. 


There not being decisive proof of the guilt of the convict, concurrent representa- 
uons of various and highly respectable persons as to his innocence may prop- 
erly be taken into consideration in determining the propriety of clemency; 
and if satisfactory, will abundantly justify the exercise of the pardoning power. 


ATTORNEY GENERAL’6 OFFICE, 
May 3, 1844. 

Str: I have examined the papers communicated with your 
note of this morning, touching the case of David Babe, con- 
victed of a piratical murder in the southern district of New 
York, and am of opinion that jt is a case in which the Presi- 
dent may very properly interpose his authority to arrest the ex- 
ecution of the-sentence pronounced by the court. The papers 
submitted to me furnish no statement of the evidence upon 
which the verdict of the jury was rendered. But the concur- 
rent representations of the various and highly respectable per- 
sons by whom the President has been addressed on the subject, 
in the absence of decisive proofs of the guilt of the convict, 
are entitled to the most respectful consideration, and will 
abundantly justify the exercise of the pardoning power of the 
Executive, . . 

I have the honor to 0. be; very ry respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hou. Joun C. Caruovn, 
Secretary of State. 





COMPENSATION OF SERGEANTS ACTING AS CLERKS. 


Sergeants of the marine corps acting as clerks aré entitled to extra pay for the 
extra service, such having been the practice of the department, and the prac- 
tice having been sanctioned by Congress. 


_ ATTORNEY GENERAL’ s OFFICE, 
May 27, 1844. 
Sir: I have considered the question submitted to me by 
your communication of the 18th instant, and am of opinion 
that the allowance of extra pay which has been made for several 
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years past to the sergeants of the masine corps acting as clerks 
was legally made. 

‘Whatever doubts may, at any time, have existed as to the 
true construction of the acts of Congress upon this subject, the 
practice of the department has placed upon them an interpreta- 
tion to which the allowances in question have been conformed, 
and that interpretation has been sanctioned by the action of 
Congress itself, whose apprapriations, founded upon the estr 
mates furnished by the department, must be regarded as a 
legislative recognition of the accuracy of the construction placed 
upon the laws by the accounting officers. 

I have the honor to be, oy respectfully, sir, your obedient 


servant, 
JNO. NELSON. 
Hon. Joun Y. Mason, . 


Secretary of the Navy. 


SALE OF THE CHOCTAW ORPHAN RESERVES. 
i) 

Tle President has power to cause the lands reserved for orphans under the treaty 
of Dancing Rabbit creek to be sold, and to cause patents to be issued to pur- 
chasers. He may, on application of the orphans for whom the provision was 
made, cause the proceeds of land located for them to be applies to some pur- 
pose beneficial te them. 

Wherefore, the eales already mene of these lands are valid- 


a GENERAL’S OrFice, 


May 27, 1844. 


Sir: T have examined and attentivety considered the ques- 
tion submitted by your communication of the 18th instant, 
and concur in the opinion expressed by the Commissioner of 
Indian ‘Affairs, that. the sates heretofore made of the Choctaw 
orphan lands, reserved under the treaty of Dancing Rabbit 
creek of the 27th of September, 1830, are valid. I deem it 
unnecessary to recapitulate im detail the various considerations 
which have canducted my mind to this conelusion. Many of 
them are to be found in the letter of the Commissioner of the 
9th of May, 1844. The 6th clause of the 19th article of the 
treaty in question provides, ‘that children of the Choctaw na- 
tion, residing in the nation, who have neither father nor mother, 
(a list of which, with satisfactory proof of parentage and or- 
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phanage, being filed with the agent in six months, to be for- 
warded to the War Department,) shall be entitled to a quarter 
section of land, to be located under the direction of the Presi- 
dent, and, with hig consent, the same may be sold, and the 
proceeds applied to some beneficial purpose for the benefit of 
said orphans.”’ 

The purpose of this alinias seems to me to be very apparent. 
It is to create a trust for the benefit of the Choctaw orphans. 
The trustee to execute this trust is the President ef the United 
States. Under his direction the location of the quarter sections 
reserved is to be made; with his consent those quarter sections 
are to be sold; and with the like cgnsent the proceeds of the 
sales thus authorized to be made are to be applied to some 
beneficial purpose for the benefit of said orphans. 

The title to the lands in question is in the United States— 
held by them in subordination to the above-recited terms of the 
treaty, with authority in the President to sell and to invest. 
This authority has been exerted—the lands have been sold 
with the consent and under the direction of the President of 
the United States, and the purchasers have paid a large por- 
tion of the purchase-money. Those sales thus made, I am 
clearly of opinion, should not be disturbed, and that patents 
should issue to the purchasers for the lands bought by them, 
whensoever they shall -have fully complied with the terms 
upon which their purchases were made. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
| JNO. NELSON. 
Hon. Wittiam WILKINS, 7 


Secretary of War. 





ACCOUNTS. AND ACCOUNTING OFFICERS. 


The accounting officers of the treasury have no authority to adjust the claims of 
contractors with the government for damages, mation the special authority.of 
Congress. : 

+ ATTORNEY Generar’ s OFFICE, _ 

- May 29, 1844, 
Sir: Upon the statement of facts contained in the letter of 
the Second Comptroller, accompanying your memorandum of 
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the 28th instant, thereon endorsed; and assuming that the 
papers transmitted with your communication ‘furnish no evi- 
dence of the delivery by Bent, St. Vrain, &°Co., to the United 
States, of the articles they were directed to supply at Fort Wil- 
lian under their contract, (a question-of fact upon which I 
express no opinion,)—I am quite clear that the aceounting 
officers of the treasury have no authority to adjust the claims 
of said contractors for damages, without the special authority 
of an act of Congress. This question was substantially de- 
cided by Mr. Taney, a former Attorney General, in the case 
of John S. Stites, as will be seen by reference to his opinion 
of the 2d of July, 1832.-. If I am right in this opinion, that 
‘the: accounting officers have no authority to adjust the con- 
tractors’ claim for damages, it becomes unnecessary to inquire 
what would be the proper rule for their estimation. 

I have the honor to be, very i ae sir. your obedient 


servant 
; INO. NELSON. 


Hon. Wytu1am Witkins, e. uh 
‘ Secretary of War. 


» 





COSTS OF SUITS AGAINST POSTMASTERS—HOW PAYABLE. 


The ‘costs of suits instituted against postmasters, and their bail for debts and 
penalties, are payable out of the post office funds, and not out of the judiciary 
‘fund. It is different, however, with costs incurred in criminal prosecutigns. 

The Attorney General refers to his opinion delivered on the sae of J anuary 
last upon the same subject. 


ATrorneyY GENERAL’s OFFICE ss 
June 6, 1844. 


Sir: In reply to the question propounded in your communi- 
cation of the 4th instant, I have the honor to state that, in my 
opinion, formed after a careful. reconsideration of the whole 
subject, the costs incurred jin the cases referred to by Mr. Hale 
are payable out of the funds of the Post Office Department, 
and not out of the judiciary fund. - Upon recurring to my opin- 
ion communieated to you on the 22d of January last, you will 
find that it covers, in terms, the.particular case now under con- 
sideration; and whilst I am very clear, in regard to costs incur- 
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red in criminal prosecutions, that the rule would be different, 
I think those that are incidental to suits for penalties instituted 
under the direction of the Postmaster General stand upon the 
same footing, are governed by the same rules, and should be 
adjusted in the same manner, as like claims arising out of suits 
brought to recover debts due to the Post Office Department. 

I have the honor to be, very respectfully, sir, your obedient 
servant, es te 
JNO. NELSON. 
Hon. C. A. WickKLIFFE, 

Postmaster General. 


ad 


4 





ad 


- ALTERATIONS OF PATENTS FOR LANDS. 


It is not competent or proper for the Commissioner of the General Land Office to 
make alterations in the dates of patents for lands, after the delivery thereof to 
the grantees. 

Whether patents irregularly issued shall have effect from their date or time of 
delivery, may be determined by parol testimony. 


ATTORNEY GENERAL’S Ozsick, 
: ; June 18, 1844. 


Sir: I have sonsidgie’ the question touching the application 
of Charles Bracken, esq., for the alteration ef the dates of cer- 
tain patents heretofore issued to, himself and others, submitted 
to me by your note of the 14th instant, and.am of opinion that 
it is not competent or proper for the Commissioner of the Gen- 
eral Land Offica to make the alterations indicated. If the ir- 
regularity in the issue of the patents referred. to was calculated 
to affect injuriously the mghts of the grantees, they might have 
refused to receive them, and then the patents would have been 
subject to correction. But having been received by those to 
whom they were issued, their delivery as deeds became com- 
plete, and they were thenceforth beyond the control of the 
General Land Office. 

Whether, under the circumstances, these patents operated 
from their dates or the time of. their delivery, (of which parol 
testimony may be offered,) is a question for the decision of the 
courts, and upon which, as the interests of third persons are 
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involved, it is not proper to express an opinion. But the very 
‘fact that such interests may be implicated furnishes a conclusive 
reason why the Commissioner of the General Land Office should 
not interfere in the manner desired. 

I have the honor to be, very respectfully, sir, your obedient 


servant, , 
JNO. NELSON. 
To the PRESIDENT. 





EXTRADITION UNDER TREATY WITH FRANCE. 


The mode provided for the surrender of persons accused of the crimes mentioned 
in the treaty with France is by requisitions made in the name of the respective 
parties through the medium of their respeetive diplomatic agents. 

The surrender will be made only when the fact of the commission of the crime 
shall be so established that, according to the laws of the country in which the 
fugitive, or the person so accused, shall be found, his or her apprehension and 
commitment for trial would be justified if the crime had been there committed. 

The rule of evidence is prescribed in the treaty. 


ATTORNEY GENERAL’S OFFICE, 
July 8, 1844. 

Sir: The treaty with France providing for the surrender of 
persons accused of the crimes therein enumerated, and fleeing 
within the jurisdiction of the United States and France re- 
spectively, preseribes as well the mode and maniner as the evi- 
dence upon which such surrender shall be made. The mode 
and manner prescribed ‘is ; ‘‘ Requisitions made in the name of 
the respective parties through the medium of: their respective 
diplomatic agents. The evidence upon which it is to be done 
is only when the fact of the commission of the crime shall be 
so established as: that the laws of the country in which the 
fugitive, or the person’so accused, shall be found, would jus- 
tify his ‘or her. apprehension and commitment for trial if the 
crime had been there committed.”’ < % 

With reference to the mode ‘and manner to i pursued, as 
preliminary to the surrender, there can be no difficulty. The 
treaty is explicit on the subject; and the suggestion contained 
in Mr. Pageot’s note is accurately conformed to it. In regard 
to the degree of evidence which may be required to establish 
the fact of the comnussion of the crime of which the person 
demanded may be accused, there is-much difficulty. No rule 
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more explicit or certain than that contained in the treaty itself 
can, indeed, be prescribed. Cases as they occur necessarily 
depend upon the laws of the several States in which the fugt- 
live may be arrested or found. That which may be sufficient 
to justify the apprehension and commitment in one State may 
not be regarded as sufficient in another. All that can be stip- 
ulated for, therefore, is, that in every case that may be presented 
to this government all proper and lawful means will be used to 
bring about the surrender demanded. In practice there will 
be found no difficulty, whilst an attempt to particularize might 
exclude the very means of redress most effectual to accomplish 
the object in the view of the contracting parties. Upon prin- 
ciple, 1 do not think that a mere warrant for the arrest ofan ac- 
cused party, without the evidence upon which it was granted, 
would be sufficient to justify the imprisonment of a citizen. A 
verdict would. So also an indictment and true bill ought, I 
should think, to be: regarded as prima facie evidence of guilt. 
But, as I remarked befbre, this will depend on the law of the 
jurisdiction in which the accused party may be found, and 
must be referred to the judgment of the United States officer 
whose aid may be invoked in execution of the treaty. The 
provisions of the treaty with &ngtand on this subject are more 
full, though substantially the same with those in the treaty 
-with the King of the French. 'To show the liberal principles 
upon which that treaty has been carried into execution, I beg 
leave to refer to my opinion in the case of Christiana,Cochrane, 
a printed copy of which is enclosed. 

In view of the whole.subject, lam of opinion that whilst 
the made of making the demand may be stipulated, and that 
suggested by Mr. Pageot seems unexceptionable, it is -imprac- 
ticable to prescribe any rule of evidence more definite than 
that contained in the treaty itself. Its provisions can be effect- 
uated only by a bona _fide effort in every case to arrest and sur- 
render the guilty accused. 

I have the honor to-be,.very reepseitally ca sir, your obedient 
servant, 

» JNO. NELSON. 

Hon. Joun C. Catnoun, 

Secretary of Sfate, | a 
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CLAIM OF TEXAS FOR INDEMNITY FOR A TRESPASS. 


An invasion of the custom-house in Texas by citizens of Arkansas, and the vio- 
lent abstraction therefrom of property, under a claim of title, however much 
to be disapproved and condemned, constitute no ground of claim against the 
United Sta‘es. ; 

This government can in nowise be held responsible for the acts of private trespass- 
ers; they must be punished in the tribunals established by law, or be prose- 
cuted for the recovery of, or value of the goods either in the State or federal 
courts. ° 


ATTORNEY GENERAL’s OFFICE, 
— - July 9, 1844. 

Sir: The laws of the United States do not provide for the 
case upon ‘which you have asked my opinion. ‘The only acts 
of Congress which relate at all to the subject of maintaining 
peace on our fréntiers are those of the 20th of April, 1818, and 
of the 10th of March, 1838, which are designed to guard against 
hostile invasions of the territories of powers with whom the 
United States are in amity. -The invasion of the custom-house 
in Texas by citizens of Arkansas, and the violent abstraction 
therefrom of property, under a claim of title, however much to 
be disapproved and condemned, constitute, under the laws of 
the United States; no grdéiind -of claim against this govern- 
ment. The case-may be regarded in two.points of.view: first, 
as governed and to be dealt with under -our own.laws; and, 
secondly, as controlled by: the laws of the republic of Texas. 
Under neither do I think this government can rightfully inter- 
pose. 

First; under our own laws: The violence complained of was 
perpetrated by citizens of the State of Arkansas, acting under 
no public authority, and clothed with no public trust. They 
were mere private trespassers, for whose lawless acts this gov- 
ernment cannot be held responsible. ‘As such trespassers, 
they may be.obnoxious to a double prosecution—the one civil 
and the other criminal. But both must be instituted in the 
tribunals established by the law:.the first by action for the re- 
covery of the goods abstracted, or for their value, which may 
be brought by the Texan collector in either the State or federal 
courts, in which he would be entitled to recover damages com- 
mensurate to the injury sustained; the criminal prosecution, if 
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sustainable, must be prosecuted in the local courts of Arkan- 
sas. I have said if sustainable; because I am ‘not sufficiently 
familiar with the criminal code of that State to enable mie to 
express a positive opinion on the subject. At the common law 
it is quite clear that an agreement between two or more, entered 
into within the jurisdiction of the State, to commit an unlaw- 
ful act, would be indictable as a conspiracy, and, assuming 
that law to obtain in Arkansas, the prosecution against the 
perpetrators of the wrong complained of may be supported in 
hercourts. ‘These are remedies; however, as you will perceive, 
that this government has no power to advance; they must be 
left to the pursuit of the parties injured. What may be the 
grade of the offence alleged to have been committed, under the 
laws of the republic of ‘Texas, I have no means of ascertaining. 
If the injury, under her system, would be a mere trespass, it- 
can be-prosecuted for only when an opportunity may be avail- 
able within her own territory, unless the parties choose to have 
recourse to the tribunals in Arkansas for redress. If, on the 
other hand, the offence be criminal, under her system, the 
parties implicated may be punished wherever found within the 
jurisdiction of her laws. If demanded as fugitives, this gov- 
ernment has no authority to deliver them .up for trial, in the 
absence of treaty stipulations to that effect. As to pecuniary 
indemnity, if proper to be made at all, it can be provided for 
only by treaty stipulation. But I confess I do not perceive ary 
principle upon which such indemnity can be demanded or ac: 
corded. 

I have the honor to be, my respectfully, sir, your obedient 
servant, 
JNQ. NELSON. 
Hon: Joun C. CaLnoun, | 

Secretary sf State. 





CONTRACTS OF MINORS WITH THE GOVERNMENT. 


Contracts entered into by infants with the officers of the government are valid 
and obligatory, notwithstanding such infancy, unless the infants themselves 
take measures to avoid them. ° 
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The sureties to a contract made by an infant are clearly bound for his faithful 
performance of the contract; for, though the infant may excuse himself on 
the ground of his rion-age, the privilege is personal to himself, and cannot be 
made available as a defence by them. 


ATTORNEY GENERAL’S Orrice, 
September 4, 1844. 


Str: I have considered the questions suggested in your com- 
munication of the 30th of August, and am. of opinion, first, 
that the contract entered into by the navy agent with F’. Burch 
is valid and obligatory, notwithstanding the infancy of Mr. 
Burch, it being voidable only at the instance of the infant him- 
self, and not absolutely void; secondly, that his securities are 
clearly bound for the faithful performance of the contract on 
his part; for, however the infant may himself excuse its non- 
performance on the ground of non-age, the privilege is personal 
to himself, and cannot be made available as a defence by his 
sureties. | | 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

oe | JNO. NELSON. 
Hon. Joun Y. Mason, . 
—.., Secretary of the Navy. 





e CON TRACTS woe THE NAVY DEPARTMENT. 


The Navy Desaranent has not the right, under the act of the 3¢ of March, 1843, 
in awarding the contract to the lowest bidder, to modify its terms in regard 
to the time of delivery, or any other of its material elements. 


ATTORNEY GENERAL’S OFFICE, 
_ Septencber 24, 1844. 

Sir: I have carefully considered the question submitted by 
your communication of the 16th instant, and do not think that 
the Navy Department has the right, under the act of the 3d of 
March, 1843, in awarding the contract to the lowest bidder, to 
modify its terms, as proposed for, in regard to the time of deliv- 
ery, or any other of its material elements. 

The obvious purpose of the act in question was to invite 
competition in the proposals; and it therefore requires that the 
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advertisement emanating from the department shall particular- 
ize every thing that may essentially affect the contract. That 
the time of delivery may be, in a contract of this description, a 
material element, the circumstances connected with this case 
clearly evince. Non constat, if thé time had been extended, 
as now proposed, on the face of the advertisement, that other 
and lower offers than were received might not have been made. 
It may well be that a manufacturer may not be in a condition 
to deliver at one time, and yet be fully capable of doing so at 
another; and that, whilst he would be restrained by this ina- 
bility from competing for a contract within the time limited by 
the proposals, he might have successfully done so = the ex- 
tended time been advertised. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
Hon. Joun Y. Mason, 


Secretary of the Navy. 





ALTERATIONS OF PATENTS FOR INVENTIONS. 

The date of a patent issued for an invention may be corrected to correspond | 
with a patent granted by the King of Bavaria, where the mistake in that 
already issued arvse from no fraudulent or deceptive intention. 

ATTORNEY GENERAL’S OFFICE, 
September 24, 1844. 


Sir: I have examined the question suggested by the Acting 
Commissioner of Patents in his letter accompanying your com- 
municatioh of the 19th instant, and am of opinion that the 
correction of the date of Mr. Detmold’s patent may be made 
to correspond with that of the patent granted him by the King 
of Bavaria, if the mistake in that already issued arose from no 
fraudulent or deceptive intention. This case, if not within the 
letter, is within the equity of the patent laws, and is covered 
by the principles asserted by the Supreme Court in the case of 
Grant and Raymond, reported in the 6th volume of Peters's s 
Reports. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
JNO. NELSON. ~ 
Hon. Joun C. Carnoun, 


Secretary of State. 
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VIOLATION UF THE NEUTRALITY ACT OF 1818. 


The enlistment of seamen or others for marine service on Mexican steamers in 
the port of New York, they not being Mexicans transiently within the United 
States, is @ clear violation of the 2d section of the act of 1818, to preserve and 
vindicate the neutrality of the United States; and the persons enlisted, as well 
as the officers enlisting them, are liable to the penalties thereby denounced. 

The repair of Mexican war steamers in the port of New York, together with 
the augmenting of their force by adding to the number of their guns, or by 
changing those originally on board for those of larger calibre, or by the ad- 
dition of any equipment solely Snpheanle to war, is a violagn of the Sth sec- 
tion of the same act. 

Yet the repair of their bottoms, copper, &e., does not constitute any increase or 
augmentation of force within the meaning of the act; and the steamers them- 
selves are not subject to seizure by any judicial process under it. 

But the commanders and officers of vessels of other nations found to have violated 
the statute in question, are amenable to the criminal jurisdiction of our courts, 
and may be successfully prosecuted. 


ATTORNEY GENERAL’S OFFICE, 
September. 30, 1844. 

Sir: I have carefully considered the questions suppestedi in 
your communication of the 2Sth instant, as well as those pro- 
posed in the joint letter to Mr. Cathoun, of Ogden Hoffman, 
and Richard S. Coxe, esqrs., of the same date, and am of 
opinion that their resolution depends on’ the interpretation of 
the provisions of the act of Congress of the 2th of April, 
1818, which was passed to preserve and vindicate the neutral- 
ity of the United States, and reflects substantially the principles 
of international law as asserted and enforced by Mr. Jefferson, 
in his correspondence with Mr. Genet in 1793. .The sections 
of the act of 1818 which apply to the subject under considera- 
tion, are the 2d, 3d, 5th, 6th and 8th. The second section 
forbids all persons within our jurisdiction or territory, except 
the citizens or subjects of the foreign power making the enlist- 
ment transiently within the United States, from enlisting or 
entering themselves, or from hiring or enlisting other persons 
in the service of any foreign prince, State, colony, district, or 
people, as a soldier, or as a marine or seaman on board of any 
vessel of war, letter.of-marque, or privateer, and declares every 
person offending against this provision to be guilty of a misde- 
meanor, and to be punishable by a fine not exceeding one 
thousand dollars, and imprisonment not exceeding one year. 
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The third section prohibits the fitting out and arming of any 
ship or vessel within the limits of the United States, with the 
intent that such ship‘or vessel shall be employed in the service 
of any foreign prince or ‘State, to cruise or commit hostilities 
against the subjects, citizens, or property of any foreign State 
with whom the United States ate at peace, and declares every 
person offending against this provision guilty of a misdemea- 
nor, punishable by a'fine not exceeding ten thousand dollars, 
and by imprisonment not exceeding three years; and, more- 
over, subjects the ship or vessel, so fitted out or armed, to con- 
demnation. The fifth section prohibits the increase or aug- 
mentation of the force of any ship-of. war, cruiser, or other armed. 
vessel; which, at the time of her arrival within the United 
States, was a ship-of war, or cruiser, or armed vessel, in the 
service of any foreign power, the same being at war with any 
other foreign power with whom the United States are at peace, 
by adding to the number of the guns of such vessel, or by 
changing those on board of her for guns of a larger calibre, or 
by the addition thereto of any equipment solely applicable to 
war, aud denounces against the violators of this provision a 
penalty of not more than one thousand dollars, and an impris- 
onment of not more than one year. 

The sixth section prohibits the beginning or setting on foot, 
or providing, or preparing the means for any military expedition 
or enterprise to be carried on from the United States, against 
the territory or dominions of any foreign power with whom the 
United States are at peace. And the eighth section authorizes 
the President, in the cases therein enumerated, to employ the 
land or naval forces, or the militia, for the purpose of camrying 
into effect the provisions of the act. 

These provisions are, in my view, unambiguous and plain, 
and are admirably adapted to the maintenance of the relations 
and obligations incidental to a condition of neutrality. 

The enlistinent of the seamen or others, for marine service 
on board the Mexican steamers, in the port of New York, they 
not being Mexicans uansiently within the United States, is a 
clear violation of the 24 section of the act of 1818; and the 
persons enlisted, as well as the officers enlisting them, are lia. 
ble to the penalties thereby denounced. 

VoL. 1v—22 . 
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The acts alleged to have been committed by the Mexicans 
in regard to the repairs, augmentation of force, &c., of the 
steamers now lying in the port of New York, do not, in my 
opinion, bring them within the operation of the 3d section of 
the act of 1818, which I interpret to relate to an original fitting 
out or arming; and I therefore think that no proceedings under 
that section can be maintained. The provisions of the 5th 
section are clearly applicable to the case, if it be true that the 
force of the steamers has been augmented in the port of New 
York by adding to the number of their guns, or by changing 
those originally on board for guns of a larger calibre, or by the 
addition thereto of any equipment solely applicable to war; but 
I do not think the repairs of their bottoms, copper, &c., con- 
stitute any increase or augmentation of force within the true 
meaning of the act. 1am further of opinion, that the steam- 
ers themselves are not subject to seizure by any judicial pro- 
cess under the act of Congress; but that their commanders and 
officers are amenable to the criminal jurisdiction of our courts 
for violations of the statute in question. The very purpose of 
the act would be defeated were it otherwise; and there is no 
principle of which I am aware which exempts from responsi- 
bility for criminal acts, within our jurisdiction, the commanders 
or officers of ships-of-war of other nations with whom we are 
at peace. © 

The 6th section of the act does not, in my judgment, affect 
this case; applying only, as it does, to the beginning or setting 
on foot, or providing the means for military expeditions or en- 
terprises, to be carried on from the United States against the 
dominions of a foreign power with whom the United States 
are at peace. Upon the whole case, therefore, I am of opinion 
that prosecutions may be commenced under the 2d and 5th 
sections of the act of 1818; that the proceedings must be against 
the persons violating the law for the penalties, and cannot be 
successfully prosecuted against the ships, which are not liable 
to be detained under judicial process. The authority of the 
President to employ the naval forces of the United States, 
conferred by the 8th section of the act, will be dependent upon 
the resistance to the execution of the process of the courts of 
the United States on board of the steamers, and to the refusal 
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of their commanders, if their force has been augmented or in- 
creased, to discharge therefrom such augmentation or Increase. 

I would respectfully suggest, that an application for the 
effctuation of these purposes should be addressed, by the proper 
department, to the Mexican minister, at New York, before any 
adversary proceedings are commenced. — 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 

JOHN NELSON. 
The PresipDENT. 


CLAIM OF LIVE-OAK AGENT IN EAST FLORIDA. 


The live-oak agent in East Florida is not entitled to the value of one-half of the 
live-oak timber unlawfully cut from the public lands and seized as the property 
of the United States. 

Timber unlawfully cut and carried from the public lands remains the property 
of the United States; and when seized by the public authorities, restitution 
will be awarded, but not forfeiture nor condemnation. 

Informers are only entitled to a share of the penalties and forfeitures recovered 
for the cutting, destroying, or removing live-oak, red cedar, &c., from the 
public lands, not to any part of the timber. 


ATTORNEY GENERAL’S OFFICE, 
October 2, 1844. 


Siz: I have no doubt about the correctness of your decision 
upon the application of H. L. Thistle, live-oak agent in East 
Florida. He claims one-half of the value of the live oak tim- 
ber seized at Trout creek as the property of the United States: 
unlawfully cut from the public lands, and rests his claim upon 
the provisions of the act of the 2d of March, 1831. That act 
does not at all apply to the case. It makes no provision for 
the condemnation to the use of the United States of timber cut 
upon the public lands. It would have been extraordinary, if 
Congress had by law provided for any such thing. When 
timber is seized as public property, its restitution to the true 
owner may be decreed, but not its forfeiture or condemnation. 
Accordingly, you will perceive, upon examining the act of 
[831 referred to, that it merely provides penalties against per- 
sons cutting, destroying, or removing live-oak or red cedar 
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timber from the public lands, and for the forfeiture of vessels 
engaged in transporting the same. ‘These penalties and for- 
feitures it directs to be paid over, one half to the informer or 
inforiners, or captor or captors, when seized, and the other half 
to the commissioners of the navy pension fund, for the use of 
the said fund. But there is no provision in any of the laws 
touching the subject, which distributes the timber of the United 
States when seized, or provides for its condemnation or fore 
feiture. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JOHN NELSON, 
Hon. Joun Y. Mason, 
Secretary of the Navy. 


STAFF OFFICERS OF MARINE CORPS TO BE TAKEN FROM THE 
LINE. 


By the 6th section of the act of the 30th June, 1834, the staff officers of the ma- 
rine corps are required to be taken from the captains or subalterns of the corps; 
wherefore only those are qualified to act as such staff officers who have, at the 
same time, a lineal rank as captains or subalterns. 


AtTrorNEY GENERAL'S OFFICE, 
October 5, 1844. 


Sir: Your communication of the 2d instant submits for my 
opinion the question following: Can the adjutant and inspector, 
the quartermaster, and the paymaster of the marine corps, hold 
their commissions in the staff and the line of the corps at the 
same time? . 

This inquiry is answered, as [ think, by the provisions of 
the act of the 30th June, 1834, and more especially by the 
terms of the 61h section of that act, which requires that the 
staff officers of said corps shall be taken from the captains or 
subalterns of the corps; which is equivalent to declaring that 
none are qualified to act as such staff oflicers who have not 
at the same ume a lineal rank as captains or subalterns. Had 
I doubts on this question, { should readily yield them to the 
views of the board of officers, a copy of whose report accompa- 
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nies your communication; and I take the liberty to add that, 
in my judgment, a decision so deliberately formed and pro- 
nounced, made by gentlemen of enlarged military experience, 
sanctioned by the President of the United States, and always 
since recognised as law, ought not now to be disturbed by any 
action of the executive department of the government. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Jonn Y. Mason, 
Secretary of the Navy. 





THE EXECUTIVE AND THE CHOCTAW LAND CLAIMS. 


A subject once disposed of by the proper executive department, except under 
peculiarly strong circumstances, ought to be regarded as settled. 
Stare decisis is a most salutary rule for the executive department in cases of claims. 


ATTORNEY GENERAL’S OFFICE, 
October 18, 1844. 


Sir: I have had the. gnak to receive the papers accompany- 
ing your note of the 11th instant, and have carefully examined 
the proceedings to which they relate. The questions now pro- 
pounded refer to claims which were fully considered, and de- 
liberately passed upon, as long ago as the 25th day of March, 
1843, by the Commissioner of Indian Affairs, the Secretary of 
War, and the President of the United States, in pursuance of 
the provisions of the act of Congress of the 23d day of August, 
1842. ‘lhe judgments thus pronounced it is proposed now to 
disturb. I think this ought not to be done. A subject once 
disposed of by a department, except under peculiarly strong 
circumstances, ought to be regarded as settled. ‘These cases 
connect themselves, in my opinion, with no such circumstances. 

Considering, as I do, the rule of stare decisis as not only 
sound in itself, but as most salutary of observance in the action 
of the executive department of the government, and regarding 
it as applicable to the class of cases to which the papers trans- 
mitted to me relate, 1 do not deem it necessary to answer in 
detail the interrogations propounded by Mr. Forrester. I will 
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only add, that in the decisions heretofore made by the execu- 
tive, a careful investigation has not satisfied me that any mate- 
rial errors have been committed. 
I have the honor to be, very respectfully, sir, your obedient 
servant, | 
| JNO. NELSON. 
To the PRESIDENT. 


COMPENSATION OF OFFICERS OF THE NAVY. 


The provision that officers or persons in public employ, whose salaries are fixed 
by law, cannot receive any additional allowance except for travelling for the 
performance of duties at a distance from their stations or domicils, applies to 
the officers of the navy as well as to other public officers. 

The Attorney General is of opinion that there cannot be a case presented in 
which an officer, whose salary is fixed by law, can be entitled to an extra 
compensation for the discharge of a public service. 


ATTORNEY GENERAL’S OFFICE, 
| October 18, 1844. 

Sir: I have had the honor to receive your communication of 
the 30th ult., with the papers accompanying it, and, after a 
careful examination of the acts of Congress, 1 am of opinion 
that officers or persons in public employ whose salaries are 
fixed by law cannot receive any additional allowance, except 
for travelling for the performance of duties at a distance from 
their stations or domicils. The acts of Congress relating to 
this subject, more particularly applicable to the cases referred 
to by the Second Comptroller, are the acts of the 3d of March, 
1835, the 3d of March, 1839, and the 23d of August, 1842. 
The second section of the act first mentioned, in regard to 
officers of the navy, expressly declares that the yearly allow- 
ance thereby provided is all the pay, compensation, and al- 
lowance that shall be received under any circumstances what- 
ever by any officer or person named in said act, except for 
travelling expenses when under orders, for which ten cents per 
mile shall be allowed. The third section of the act of 1839 is 
more comprehensive, and, if possible, more explicit. It declares 
that no officer in any branch of the public service, or any other 
person whose alary, or whose pay or emoluments, is or are 
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fixed by law and regulations, shall receive any extra allowance 
or compensation in any form whatever for the disbursement of 
public money, or the performance of any other service, unless 
the said extra allowance or compensation be authorized by 
law. And the third section of the act of 1842, following up 
the policy of tying up the Executive discretion in regard to 
allowances, declares that no officer in any branch of the public 
service, or any other person whose salary, pay, or emoluments 
is or are fixed by law or regulations, shall receive any addi- 
tional pay, extra allowance, or compensation in any fourm what- 
ever for the disbursement of public money, or any other service 
or duty whatsoever, unless the same shall be authorized by law, 
and the appropriation therefor explicitly set forth that it is for 
such additional pay, extra allowance, or compensation. 

As indicative of the views of Congress upon this subject, I 
beg leave to refer also to the proviso to the 200th clause of the 
act of the 18th May, 1842, and the 12th section of the act of 
the 26th of August, 1842. In looking at these several enact- 
ments I cannot perceive that there is room for doubt upon the 
question submitted to me, or that there can occur a case in which 
an officer or person in the public employment, whose salary is 
fixed by law, can be entitled to receive an extra compensation 
for the discharge of a public service. Ido not propose to rea- 
son about the question, because it is impossible, as it strikes 
me, by argument or illustration to make the laws more clear 
than they are upon their own face. ‘I beg leave likewise to 
refer to the opinions of Mr. Legaré, of the 29th of November 
and the 23d of December, 1842, the first relating to the pay of 
the officers of the exploring expedition, and the other to certain 
claims of the officers of West Point for compensation for extra 
services, which maintain the view herein expressed. | 

I have the honor to be, very respectfully, sir, your obedient 
servant, ) 

JOHN NELSON. 

Hon. Joun Y. Mason, 

Secretary of the Navy. 
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LAND CLAIMS UNDER TREATY OF DANCING RABBIT CREEK. 


By the treaty of Dancing Rabbit creek, if any portion of a section on whicha 
claimant under the 14th article of said treaty resided at the date thereof had 
been sold by the United States prior to the passage of the law of 1842, the 
commissioners were not author?zed to award to said claimant scrip instead of 
land, unless it was then impossible to give to said claimant the quantity of land 
to which he was entitled, including his improvements, or any part thereof, on 
the adjoining lands. 

If two or more claimants under the 14th article resided, at the date of the treaty, 
upon the same section, and a portion of it had been sold by the government, 
there existed no authority to issue scrip, unlesa it were impossible to give them 
the quantity of land to which they were entitled, including their improvements, 
or any part thereof, agreeably to the terms of the 3d section of the act of 1842, 
on adjoining lands. : 

A claimant who, having complied with the 14th article, has been expe'led from 
or induced to leave his land by the fraud of the government or its agents, and 
kept out of possession by a sale thereof by the government, has not forfeited 
his rights. 

If two grants have been made for the same land to the same claimant, under two 
separate articles—one for 640 acres, upon conditions with which he complied, 
and another for 32 acres—his acceptance of the larger grant, if prior in point 
of time, will render the smaller grant unavailing; and where the smaller was 
made first, the larger will be available only for the excess. 

Locations under the }9th article, before the passage of the act of 1542, worked a 
forfeiture under the 14th in certain cases. 

Many other points are settled by this opinion. 


ATTORNEY GENERAL’s OFFICE, 
October 21, 1844. 


Sir: I have examined the questions propounded by John B. 
Forrester, attorney and agent for certain claimants under the 
treaty of Dancing Rabbit creek, in his communication to the 
Commissioner of Indian Affairs of the 3d instant, and am of 
opinion: Ist. That, if any portion of a section on which a 
claimant under the 14th article of said treaty resided at the 
date thereof had been sold by the United States prior to the 
passage of the law of 1842, the commissioners were not au- 
thorized to award to said claimant scrip instead of land, unless 
it was then impossible to give to said claimant the quantity 
of land to which he was entitled, including his improvements, 
or any part thereof, on the adjoining lands. 2d. That, if two 
or more claimants under the 14th article of said treaty resided, 
at the date thereof, upon the same section of land, and a por- 
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tion of it had been sold by the government, there existed no 
authority under the law to issue scrip to said claimants, unless 
it was impossible to give to said claimants the quantity of land 
to which they were entitled, including their improvements, or 
any part thereof, agreeably to the terms of the 3d section of the 
act of 1842, on the adjoining lands. 3d. That, in the case 
stated in the third interrogatory, the commissioners had no au- 
thority to issue scrip, the parties being entitled under the law 
to land only. 4th. That a claimant under the 14th article of 
said treaty who complied with its requisitions, and who was 
expelled from his land by the force, or induced to leave it by 
the fraud, of the government or its agents, and who was kept 
out of the possession from which he was so expelled by virtue 
of a sale of said land made by the government of the United 
States, does not forfeit his claim under said treaty and the law 
of 1842. 5th. That, if two grants are made for the same land 
to the same claimant, under two separate articles of said treaty— 
the one for 640 acres, upon conditions with which he complied, , 
and the other for 320 acres—the acceptance of the larger grant, 
if prior in point of time, will render unavailing the smaller 
subsequently made; whilst, if the smaller be made first, the 
larger will be available only to the extent of the excess of such 
grant over and above the smaller one. 6th. That a claimant 
under the 14th article of said treaty, who complied with its 
provisions, did forfeit his claim under said article, if, in point 
of fact, before the passage of the act of Congress of 1842, he 
did procure a location, in his name, of a claim under the 19th 
article of said treaty. 7th. That a claimant under the 14th 
article of said treaty, who complied with all its provisions, did 
not forfeit his claim by the treaty or law of 1842, when, by 
the fraudulent acts alone of the properly-constituted agent of 
the government of the United States, he was induced to apply 
for a reserve under the 19th article of said treaty, which was 
located for him, and which he has not sold or transferred, and 
on which no patent has issued or been applied for, or any fur- 
ther step towards perfecting the title taken since said location. 
Sth. That a claimant may be debarred the benefit of the 14th 
article of said treaty, although he may have complied with ‘its 
provisions, if he has applied for and received, under location, 
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without patent, a grant under the 19th article of said treaty. 
9th. That a white man in the predicament stated in the addi- 
tional interrogatory of Mr. Forrester is not entitled to the benefit 
of the 14th article of said treaty, as the Choctaw head of a 
family under the treaty and the law of 1842. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
The PresIDENT. 


LAND CLAIMS UNDER TREATY OF DANCING RABBIT CREEK. 


All assignments or agreements to assign claims, under the Choctaw treaty of 
Dancing Rabbit creek, previous to the expiration of five years from the ratifi- 
cation thereof, are causes of forfeiture, without reference to the consideration 
upon which they may be founded; and these matters are specially cognizable 
by the commissioners, whose judgment respecting such assignments is con- 
clusive. 


ATTORNEY GENERAL’s OFFICE, 
October 28, 1844. 


Sir: The terms of the 9th section of the act of Congress of 
the 23d of August, 1842, are so plain and unambiguous as to 
be susceptible, in my opinion, of but one interpretation. They 
explicitly declare that no claim shall be allowed under the 14th 
article of the treaty of Dancing Rabbit creek, “if the commis- 
sioners shall be satisfied, by such proof as they may prescribe, 
that said claim had been, previous to the expiration of five 
years from the ratification of said treaty, assigned either in 
whole or in part; and, in case of a partial assignment or agree- 
ment for an assignment thereof, the same shall be allowed so 
far only as the original Indian claimant was at that date the 
bona fide proprietor thereof.’? All assignments or agreements 
to assign are therefore declared cause of forfeiture of claims 
under said treaty, without reference to the consideration upon 
which they may be founded. It is not necessary, to operate 
such a result, that these assignments should be found to be 
fraudulent or mala fide. ‘The fact that they were made pre- 
vious to the expiration of five years from the ratification of said 
‘‘treaty,’’ forfeits the interest of the clatmant to the extent-of 
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the interest assigned. That the assignments referred to in your 
communication were made for value, as doubtless many of them 
were, does not make them the less assignments, or less liable 
to be affected by the provisions of the statute. It will not have 
escaped your attention, however, that these are inquiries spe- 
cially cognizable by the commissioners, who are to be satisfied 
of the existence of the assignments, and whose judgment 
would be conclusive both in regard to the fact and to their le- 
gal effect. I have no doubt that the instruments to which you 
have referred me are assignments, and agreements to assign, 
within the meaning of the 9th section of the act of 1842; and 
that, in carrying that law into effect, the commissioners ought 
not otherwise to have regarded or treated them. 
I have the honor to be, very respectfully, sir, your obedient 
servant, 7 
JNO. NELSON. 
Hon. Wituiam WILKIns, 
Secretary of War. 





COMPENSATION OF DISTRICT ATTORNEYS. 


The district attorney for the eastern district of Pennsylvania is not entitled to 
extra compensation for services rendered in prosecuting for violations of the 
law respecting post offices. 

t 


ATToRNEY GENERAL’S OFFICE, 
October 30, 1844. 

Str: I have had the honor to receive your communication 
of the 28th instant, and the accompanying letters of Mr. Watts, 
district attorney for the eastern district of Pennsylvania, and 
Mr. Dallas. Iam very elear that you have no power to make 
to Mr. Watts any compensation for his extraordinary labor in 
the cases to which your refer. I regret this, because I am sure 
his claim is a meritorious one. But the laws of the United 
States explicitly forbid it. Besides the act of 1839, to which 
you refer, I beg leave to call your attention to the 2d section 
of the act of the 23d of August, 1842, chapter 183. This en- 
acts “that no officer, in any branch of the public service, or 
any other person, whose salary, pay, or emoluments is or are 
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fixed by law or regulations, shall receive any additional pay, 
extra allowance, or compensation, mm any form whatever, for 
the disbursement of public money, or any other service or 
‘duty whatsoever, unless the same shall be authorized by law, 
and the appropriation therefor explicitly set forth that it is for 
such additional pay, extra allowance, or compensation.”’ 

This provision seems to me clearly to cover the case of Mr. 
‘Watts; to whom, therefore, no allowance or compensation can 
be made, except by the authority of- Congress. 

[ return you the letters, &c., enclosed in your communica- 
tion. 

I have the honor to be, very respectully sir, your obedient 
servant, 

JNO. NELSON. 

Hon. C. A. WICKLIFFE, 

Postmaster General. 





COMPENSATION OF OFFICERS OF THE NAVY. 


An officer of the navy, receiving an ante-dated commission, is not entitled to pay 
from such ante date. 
The opinion of Mr. Crittenden, in the case of Lieutenant Drane, disagreed to. 


Atrorney GENERAL’S (OFFICE, 
November 8, 1844. 


SIR: have had the honor to receive your communication 
of the 4th instant, transmitting sundry papers relating to the 
claim of Lieutenant Richard W. Meade, of the navy, to back 
pay, upon which you suggest, for my consideration, the fol- 
lowing inquiry: ‘‘Does Mr. Meade’s receiving his commis- 
sion with a back date, carry with it the right to pay from that 
date?” 

In reply, I beg leave respectfully to refer you to my opinion 
‘in the case of Lieutenant Chandler, communicated to you on 
the 15th of April last, and to the opinion of Mr Legaré, in the 
-case of Surgeon du Barry, likewise communicated to your de- 
partment on the 29th of November, 1842, and to express my 
clear and undoubting conviction that the claim of Lieutenant 
Meade cannot, upon any sustainable principle, be allowed. 
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I was before aware of the opinion given by Mr. Crittenden 
in the case of Lieutenant-A. Drane; but, with the most defers 
ential respect for the high source from which it emanated, I 
cannot assent to the principle maintained in that opinion. The. 
practice to which it refers, and upon which it seems to have 
been reposed, is, in my mind, utterly repugnant to reason, and 
should no longer be pursued. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Jonn Y. Mason, 
Secretary of the Navy. 





LETTERS NOT TRANSPORTED BY MAIL, NOT SUBJECT TO POST- 
AGE. 


Letters transported on the mail routes by private carriers cannot be charged with 
postage. 

Nor is it competent to detain a carpet-bag containing letters carried on a mail 
route contrary to law. 


All that the department can do is to enforce the penalties to which all unauthor- 
ized carriers of letters are subjected. 


ATTORNEY GENERAL’S OFFICE, 
: November 15, 1844. 

Sir: The case to which my attention was called by your 
communication of the 4th instant, shows very clearly the neces- 
sity of legislative interposition more effectually to protect the 
Post Office Department against the frauds that are daily, and 
in so many ways, practised upon it. Byt I have not been able 
to discover any provision in the existing laws to justify the de- 
tention by the department of the carpet bag referred to, or to 
charge its contents with postage. All that the department is 
competent to do is to enforce the penalties to which all unau- 
thorized carriers of letters on the mail routes are by law sub- 
jected. This is'the remedy, and the only remedy, provided 
by law; and however inefficient it may prove in practice, it is_ 
not competent to the Executive to pursue any other. 

If the carpet bag in question had constituted a part of the 
United States mail, the letters contained in it would have been 
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chargeable with postage; but the circumstance of its having 
been transported in the same cars with the mail, puts it and 
its proprietors in no predicament varying from that in which is 
placed every letter or package, and the carriers thereof, ille- 
gally transported on a mail route. 

I return herewith the papers accompanying your communi- 
cation; and, 

I have the honor to be, very respectfully, sir, your obedient 


servant, 


JNO. NELSON. 
Hon. C. A. WIcKLIFFE, 


Postmaster General. 





ENLISTMENT OF SAILORS AND MARINES. 


An alien can be enlisted in the naval or marine corps service of the United States, 
and is bound, the same as citizens, to serve for the term of his enlistment. 

An infant is not bound by a contract of enlistment after: he attains his full age, 
if he then repudiate it, even though it were entered into with the assent of his 
guardian for his benefit. 

The authority of a guardian ceases with the minority of his ward, who may 
then affirm or disaffirm the contract made in his behalf. 


ATTORNEY GENERAL’S OFFICE, 
November 20, 1844. 


Sir: Your communication of the 15th instant submits for 
my opinion the following questions: 1st. Is an alien enlisted 
in the naval or marine corps service of the United States bound 
to serve for the term of his enlistment? 2d. Can a person 
who voluntarily enlisted whilst a minor claim his discharge 
on becoming of age? I find in the laws relating to the enlist- 
ment of sailors and marines nothing to prohibit the employment 
of aliens; and as such persons are competent to contract, I can 
perceive no ground for supposing that they are not bound to 
serve for the term of their enlistment. The question in regard 
to aliens enlisted into the army has been brought before the ju- 
dicial tribunals, State and federal, in Maryland, who have held 
such contracts to be binding; and I understand the same ques- 
tion has been settled in the like manner in Virginia and New 
York. To the first question, therefore, ] answer affirmatively. 
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To the second I give the same affirmative answer. An in- 
fant is not bound by the contract of enlistment after he attains 
his full age. He may repudiate it. The contract with regard 
to him is voidable, and may or may not be carried into full ex- 
ecution, at his election. When made, he had no will in legal 
contemplation. It was made, moreover, with the consent of 
his guardian, who had a right to enter into it for his benefit. 
But such authority ceased with the expiration of his minority, 
and he was then fully competent to affirm or disaffirm the con- 
tract made on his behalf. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 

Hon. Joun Y. Mason,, 

Secretary of the Navy. 





NAVY AGENTS MAY NOT BECOME PURCHASERS. 


The navy agent at New York is not competent to become a purchaser at a sale 
made by himself on account of the government. 
All such purchases are constructively fraudulent. 


ATTORNEY GENERAL’S OFFICE, 
December 2, 1844. 


Sir: No principle is better settled than that a trustee or agent 
is incompetent to become a purchaser at a sale made by him 
on account of his principal, or cestut que trust. Every such 
purchase is constructively fraudulent. ‘lhere are cases in 
which a court of chancery will relax this rule, and receive the 
bids of a trustee, with a view to the benefit of persons under 
its protection. But the principle, it strikes me, is one of para- 
mount importance, and should be strictly enforced. To every 
contract of sale there must be two parties, the buyer and the 
seller; and to countenance a combination of these two char- 
acters in officers of the government, would be, as it strikes me, 
to open wide the door to fraud. I am quite clear that, whether 
the purchase made by James H. Suydam, esq., navy agent at 
New York, shall or shall not be recognised as binding, depends 
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upon the will of the Navy Department. In law itis not an 
obligatory contract. 
I have the honor to be, very respectfully, sir, your obedient 
servant, ; 
JNO. NELSON. 


Hon. Joun Y. Mason, 
Sceretary of the Navy. 





CLAIMS FOR SUPPLIES FURNISHED THE FLORIDA MILITIA. 


Under the act of the 3d of March, 1843, and the joint resolution of the 30th of 
April, 1844, the Secretary of War cannot direct the accounting officers to 
allow claims for supplies’ beyond the quantity to which the troops were en't¢ 
tled under existing laws. 

The act and resolution must be read as in pari materid. 


ATTORNEY GENERAL’S OFFICE, 
January 4, 1845. 


Sir: The sole question presented to me by your communi- 
cation of the 27th of December last, is whether, under the act 
of the 3d of March, 143, and the joint resolution of the 30th 
of April, 1844, the Secretary of War can direct the accounting 
officers to allow claims for supplies furnished as mentioned in 
said act of 3d March, 1843, beyond the quantity to which the 
troops were entitled by existing laws? or, in other words, is the 
proviso to the joint resolution binding upon the Secretary of 
War as well as the accounting officers ? 

Upon this question I entertain no doubt. The joint resolu- 
tion of 1844 ties up and limits the discretion with which the 
Secretary was invested by the act of March, 1843, if indeed he 
could under that act have rightfully exercised any such discre- 
tion. The joint resolution of 1844 prohibits the payment of 
any sum for supplies, exceeding the quantity of each descrip- 
tion to which the troops were entitled by existing laws. And 
it surely cannot be supposed that it is competent to the Secre- 
tary of War, by his discretion, to annul this express prohibi- 
tion. The act of 1843 and the resolution of 1844 must be 
read together, as constituting one statute; and thus read, it is 
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clear that the prohibition is binding on the Secretary of War 
as well as the accounting officers. | 
I have the honor to be, very respectfully, sir, your obedient 
servant, 
JNO. NELSON. 


Hon. Witiiam WILkErns, 
Secretary of War. 





PENSIONS TO CHILDREN OF DECEASED PASSED MIDSHIPMEN. 


The child of passed midshipman Bacon is not entitled to full five years’ pension 
under the acts of 30th June, 1834, and 15th June, 1844, but only to the re- 


mainder of the five years’ pension not received by the widow during her life 
ume. 


ATTORNEY GENERAL’S OFFICE, 
January 4, 1845. 
Sir: In reply to the question addressed to me in your com~- 
munication of the 26th of December last, I have the honor to 
State that, construing the act of the 15th of June, 1844, in con- 
nexion with that of the 30th of June, 1834, I am of opinion 
that the infant child of the late passed midshipman Frederick 
A. Bacon is entitled, under the second section of the first-men- 
tioned act, only to the remainder of the five years’ pension not 
received by the widow during her lifetime, and not to a full 
five years’ pension. 
I have the honor to be, very respectfully, sir, your obedient 
servant, 
JNO. NELSON. 
Hon. Joun Y. Mason, 
Secretary of the Navy. 





APPOINTMENT OF AGENTS OF DRY-DOCK AT BROOKLYN. 


The act authorizing the construction of a dry-dock at Brooklyn containing ne 
provision for the appointment of purchasing and disbursing agents, the author- 
ity to appoint them rests on the act of 3d March, 1809, permitting the Presi- 
dent, during the recess of the Senate, to appoint such temporary agents as 
may be needed. 
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But ayents for the purchase and disbursement of supplies for the dry-doek at 
Brooklyn must be regarded, in contemplation of law, as permanent officers, to 
whose nomination the sanction of the Senate is necessary at its session next 
after the making of a temporary appointment. 


ATTORNEY GENERAL'S OFFICE, 
February 8, 1845. 

Sir: The construction of the dry-dock at Brooklyn is author- 
ized by the act of the 17th of June, 1844, which makes no pro- 
vision for the appointment of purchasing and disbursing agents. 
The authority to make such appointments, therefore, if any 
exists, must be sought in pre-existing laws. ‘This authority 
is recognised, and at the same time limited, by the 3d section 
of the act of the 3d of March, 1809, which is in the following 
words, —(2 Story’s Laws, 1123:) 

<;'That, exclusively of the purveyor of public supplies, pay- 
masters of the army, pursers of the navy, military agents, and 
other officers already authorized by law, no other permanent 
agents shall be appointed, either for the purpose of making con- 
tracts, or for the purchase of supplies, or for the disbursement 
in any other manner of moneys for the use of the military es- 
tablishment or of the navy of the United States, but such as 
shall be appointed by the President of the United States, with 
the advice and consent of the Senate: Provided, That the 
President may, and he is hereby, authorized, in the recess of 
the Senate, to appoint all or any of such agents; which appoint- 
ments shall be submitted to the Senate at their next session 
for their advice and consent; and the President of the United 
States is hereby authorized, until otherwise provided by law, 
to fix the number and compensation of such agents.’’ 

The terms of this act are clear and unambiguous. They 
recognise the power to appoint temporary agents by the mere 
act of the authority needing their employment, and interdict 
permanent appointments, except by the President, with the 
advice and consent of the Senate, with a saving of the author- 
ity of the President in the recess of the Senate, as in other 
cases requiring confirmation. The only inquiry, therefore, in 
relation to the case submitted for my opinion, would seem to 
be, wiicther the agents proposed to be appointed would, in the 
sense of the act of 1809, be permanent or temporary. In the 
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absence of all knowledge of the interpretation, if there has been 
any heretofore put upon this act, Iam of opinion that agents 
for the purchase and disbursement of supplies for the dry-dock 
at Brooklyn must be regarded in the contemplation of that law 
as permanent, and not temporary; and that their appointment 
can now only be made with the advice and consent of the Sen- 
ate. I suppose the distinction between temporaty and perma- 
nent agents for disbursements to be, that the first class em- 
braces such as are employed upon exigencies not admitting of 
delay, or not calling for the services of a regularly-appointed 
officer; whilst the second contemplates those whose appoint- 
ments are fixed, and directed to the accomplishment of some 
object specifically authorized by law. This distinction applies, 
in my mind, to both purchasing and disbursing agents, neither 
of whom can be appointed except with the Senate’s sanction. 
If appointed, I am of opinion that their compensation would be 
chargeable to the appropriation for the dry-dock. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


JNO. NELSON. 
The PresipeEnt. | 


LIABILITY OF PURSERS FOR PUBLIC PROPERTY IN THEIR POR- 
SESSION. 


Pursers are liable upon their bonds for public stores committed to their charge, 
even though such stores are destroyed by inevitable accident. 

The accounting officers cannot allow credits to pursera for public stores thus de- 
stroyed whilst in their possession—Congress only being competent to grant 
relief in such cases. 

An analogous case has been decided by the Supreme Court. 


ATTORNEY GENERAL’S OFFICE, 
February 11, 1845. 


Sm: The case of the purser of the United States steamship 
Missouri is not free from difficulty; but my impression is, that 
the accounting officers of the treasury are not competent to 
give him the credits he claims. The relief to which he ts, 
without doubt, entitled, must be sought at the hands of Con- 
gress. His case is not strictly one of bailment, but that of a 
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public oflicer who, by bond, has stipulated to perform certain 
duties—ainongst which is that of accounting for the public 
property committed to his charge. If a suit were brought on 
his bond, it is clear that a plea of the destruction of the prop- 
erty, with which he stands charged on the books of the trea- 
sury, would not bar the right of recovery; because there is 
nothing in thé condition of the bond providing for such a con- 
tingency. And if at law, in an action against the party, he 
could not avail himself of the defence, I do not perceive upon 
what principle the accounting officers of the treasury can ac- 
quit him of his legal liability. An analogous case has been 
decided by the Supreme Court during its present term, in which 
it was ruled, that a plea alleging the loss of public money in 
the hands of a receiver, by an act of felony, and without his 
fault, interposed no bar to the right of the government to re- 
cover; and the decision was put on the character of the stipu- 
lations contained in the receiver’s bond, and obvious consider- 
ations of public policy. ‘This case differs from that decided, 
in the fact that the destruction of the purser’s stores was by 
what the law terms inevitable accident; but the principle of the 
two cases seems to be substantially the same. At all events, 
the power to allow the credits being questionable, [ would 
advise, as in all other cases in which there exists the slightest 
doubt of the Executive competency, that the case be referred 
to Congress for its action. 

1 have the honor to be, very respectfully, sir, your obedient 
servant, 

JNO. NELSON. 
Hon. Joun Y. Mason, 
Secretary of the Navy. 


OPINIONS — 


or 
HON. JOHN Y. MASON, OF VIRGINIA: 


APPOINTED MARCH 6, 1845. 


PENSIONS GRANTED TO WIDOWS, &c., BY ACT OF MARCH 3, 1845. 


The pensions granted to widows, &c., by the act of 3d March, 1845, com- 
mence from the period of their cessation under the former acts of 1834, 1837, 
and 1841, respectively. 


ATTORNEY GENERAL’sS OFFICE, 
March 19, 1845. 

Sir: In your communication of the 14th instant, you request 
my Opinion on a question submitted to you by the Commis- 
sioner of Pensions in relation to the proper construction of the 
naval pension act of 3d March, 1845. The Commissioner states 
the question to be: ‘Whether the pensions granted by this act 
shall commence when the last five years’ pensions ended, or 
when the last pensions, under the act of 1837, were paid to the 
pensioners respectively.’? The act of 3d March, 1845, em- 
braces only the cases of those widows whose husbands have 
died under circumstances to entitle them to pensions under 
the provisions of the pension act of 30th June, 1834. Pensions 
granted by that act terminated in 1839. By the act of 1837, a 
provision was made for pensions'to widows of officers, seamen, 
and marines, who had died in the naval service, without speci- 
fying the mode of the death. Its terms were more compre- 
hensive, and embraced many cases which were not within the 
provisions of the act of 1834; while those entitled under the 
act of 1834 were clearly entitled under the act of 1837; and 
many thus entitled applied and received the benefit of this act. 
The question submitted depends on the inquiry whether the 
act of 1837 may be regarded as a renewal of the pensions pre- 
viously granted. If it be not so construed, a widow whose 
pension expired in 1839, granted under the act of 1834, may 
have received, under the act of 1837, her pension, by reason of 
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the death of her husband, from the 30th June, 1839, to the 
3Ist August, 1842; and by the act of 3d March, 1845, receive 
the same pension for the same cause, during the same time; 
thus receiving a double pension for the same period of time. 
This cannot be presumed to have been the intention of Con- 
gress; nor will such a construction give effect to the proviso 
to the act under consideration. Iam, therefore, of opinion that 
the act of 1837 was a renewal of the pensions previously grant- 
ed for five years, within the meaning of the act of 3d March, 
1845; and that widows’ pensions, under this act, shall com- 
mence from the period at which they ceased, whether under 
the act of 1834, or that of 1837, or the act of 16th August, 
1841. | 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. Y. MASON. 
Hon. Georce Bancrort, 
Secretary of the Navy. 


EXPENSE OF PRESENTS TO FOREIGN GOVERNMENTS—HOW DE- 
FRAYED. 


The expense of recasting cannon, &c., to be presented to the [maum of Muscat 
in return for presents received, may be defrayed from the appropriation for 
the contingent expenses of foreign intercourse. 

This appropriation is placed at the disposal of the Executive, who is charged 
with the care and management of all our foreisn relations. 

And as it has been the practice of our government, from its earliest history, to 
interchange presents with the semi-barbarous nations of Asia and Africa, and 
as the Executive is vested with a discretion respecting the manner in which 
friendly relations with them can be best maintained, it follows that if he shall 
be of opinion that the public interests will be promoted by tendering a present 
in return for one received, he may legally do so, and cause the expense thereof 
to be defrayed from the funds thus placed at his disposal. 


ATTORNEY GENERAL’S OFFICE, 
| Apri 11, 1845. 
Sir: I have had the honor to receive your communication of 
the 1Uth instant, requesting my opinion, Whether there be any 
authority of law to make payment of $2,737 08 to meet the 
expenses of recasting cannon, &c., as a present to the Imaum 


TO THE PRESIDENT. 859 
Expense of Presents to Foreign Governments—How Defrayed. 


of Muscat? and if there be such authority, from what fund 
appropriated by Congress can the payment be made? The 
papers accompanying your letter show that the present has 
been made in return for one made by the Imaum to the Presi- 
dent of the United States. In the intercourse of our govern- 
ment with the semi-barbarous nations of Asia and Africa, it 
seems to have been the practice, from the earliest periods of 
our history, to interchange presents, and it has been a question 
for the President, in his discretion, to decide how far the public 
interests would be injuriously affected by declining to receive 
the presents offered, and to make others in return. While the 
constitution denies to him the right to appropriate them to his 
own use, it has been deemed important not to decline them; 
and they have been deposited in the public offices, or sold by 
order of Congress, without any disapprobation of the Execu- 
tive conduct in receiving them. Annual appropriations have 
been made, without change of terms, for the contingent ex- 
penses of foreign intercourse. The objects of expenditures 
under this head of appropriation have never been enumerated 
or defined in the act appropriating, or in the estimates fronf the 
department. The contingent expenses of foreign missions have 
not been chargeable on these appropriations, but on others spe- 
cifically made in the same acts for that object. With the 
Imaum of Muscat an interchange of presents was made in 
1834 and in 1840. The presents received by the President 
were in each case disposed of agreeably to a resolution of Con- 
gress, and those ‘sent to the Imaum in return were purchased 
under the direction of the State Department, aud charged to the 
appropriation ‘ for contingent expenses of foreign intercourse.”’ 
The President is charged with the conduct of our foreign rela- 
tions. To enable him to perform this duty, this appropriation 
is placed at his disposal. If in its performance he shall be of 
opinion that the public interests will be promoted by returning 
a present, which he has deemed it proper not to decline, I am 
of opinion that he has the power to make such present, and, to 
defray the expense, resort may be had to the appropriation for 
contingent expenses of foreign intercourse. He cannot exceed 
the amount so appropriated, but within that limit his power is 
full. If I had doubts on the subject, the uniform practice of 
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the Executive, and the continued annual appropriations by 
Congress, with a knowledge of the objects of expenditure to 
which they have been applied without disapprobation or modi- 
fication, would have great influence in removing them. 
I have the honor to be, respectfully, sir, your obedient ser- 
vant, 
J. ¥. MASON. 


To the PRESIDENT. 


PENSIONS GRANTED TO WIDOWS, &c., BY THE ACT OF MARCH 
3, 1845. 


The act of March 3, 1845, extends a pension for five years to those widows 
who received pensions under former acts in consequence of the death of their 
husbands having been occasioned by wounds received, or by accident, or by 
disease contracted, whilst acting in the line of their duty as officers, seamen, 
or marines. 

The act of 1837 was a renewal of pensions previously granted to widows en- 
titled under the act of 1834, within the meaning of the act of March 3, 1845. 

The fact of their being placed on the pension roll by virtue of the more compre- 
hensive terms of the act of 1837, does not affect their rights under the act of 
March 3, 1845. 

The terms of the act are fully satisfied by extending its provisions to cases which 
were within the act of 1834, although the pensions were granted for an in- 
definite period; and this, whether the pensions were granted by the Com- 
missioner of Pensions under the act of 1834 or that of 1837, provided the 
pensions granted were authorized by the act of 1834. 


ATTORNEY GENERAE’S OFFICE, 
April 14, 1845. 

Sir: I have considered the general question presented in 
your letter of the 10th instant, as to the effect of the act of 
March 3, 1845, renewing certain naval pensions for the term 
of five years, and its application to the particular case of Mrs. 
Ann J. Ross, widow of Lieutenant Ross of the marine corps,» 
who was killed in battle with the Seminole Indians in the 
month of December, 1836, the facts of whose case are set forth 
in the letter addressed by the Commissioner of Pensions to the 
Secretary of the Navy on the 3d instant. In the letter which 
I had the honor to address to you on the 19th ultimo, I ex- 
pressed the opinion that the act of 1837 was a renewal of the 
pensions previously granted to widows entitled under the act of 
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1834 within the meaning of the act of March 3, 1845. By the 
death of her husband in battle, Mrs. Ross was entitled under 
the act of 1834. ‘The fact of her being placed on the pension 
roll by virtue of the more comprehensive terms of the act of 
1827, does not affect her rights under the act of March 3, 1845. 
The purpose of Congress was manifestly to extend a pension 
for five years to those widows who had previously received 
pensions in consequence of the death of their husbands, (being 
officers, seamen, and marines,) who had been killed in battle, 
or who had died by reason of a wound received in the line of 
their duty, or who had died from disease contracted, or of a 
casualty by drowning or otherwise, or of injury received, while 
in the line of their duty. ‘This intention would be defeated 
in cases of the most meritorious character, if the words em- 
ployed be construed to embrace only such cases of pension as 
were granted for five years. The terms of the act are fully 
satisfied by extending its provisions to cases which were with- 
in the act of 1834, although the pensions were granted for an 
indefinite period; and I am of opinion that this may be done 
whether the pensions were granted by the Commissioner of 
Pensions under the act of 1834, or under that of 1837, pro- 
vided the pension granted would have been authorized by the 
act of 1834. Mrs. Ross is, therefore, entitled to the benefit of 
the act of March 3, 1845, subject to its restriction. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. ¥. MASON. 
Hon. Georcre BENCcROFT, 
Secretary of the Navy. 


APPOINTMENT OF JUDGES, &c., FOR IOWA AND FLORIDA. 


The President cannot appoint district judges, attorneys, and marshals, during 
a recess of the Senate, for newly-admitted States, where the offices were cre- 
ated and took effect during the session of that body. 

{f vacancies are known to exist during the session of the Senate, and nomina- 
tions are not then made to fill them, they cannot be filled by the Executive du- 
ring the subsequent recess. 
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Nevertheless, the new States thus circumstanced are not left without their Tern- 
torial judiciary; for it will not be presumed that Congress intended that the 
means of administering the law should be held in abeyance until other officers 
should beappointed. —, 

The district attorney may, therefore, proceed with the business of the United 
States in the existing courts. 


ATTORNEY GENERAL’S OFFICE, 
April 18, 1845. 

Sir: I have had the honor to receive your communication of 
the 12th instant referring to me a letter addressed to you by 
the Solicitor of the Treasury of that date, and asking my opin- 
ion, in writing, on the questions therein presented for your 
consideration. By the first section of the act of the 3d March, 
1845, it is enacted that ‘the States of Iowa and Florida be, 
and the same are hereby declared to be, States of the United 
States of America, and are hereby admitted into the Union on 
equal footing with the original States, in all respects whatso- 
ever.”’ The judicial system established by the laws of the 
United States for the Territory of Florida was in full force at 
the time of the passage of this act. When she became a State 
of the Union, and at what time the jurisdiction of these courts 
shall terminate—whether on the passage of the act, or when 
her organization shall have been completed by her own State 
authorities acung under her State constitution, as to all sub- 
jects within the control of her legislature, and as to others by 
complete organization of the federal courts authorized by the 
act supplemental to the act before referred to—are questions of 
much interest. They are, however, questions for the judiciary 
itself, and must be settled by the courts. 1 will only remark 
that it cannot be presumed to have been the intention of Con- 
gress to have produced an abeyance of all government in 
Florida from the passage of the act of admission to the or- 
ganization of a new order of things—that there was to be no 
government, executive or judicial, and no law but the funda- 
mental law established by their constitution. On general prin- 
ciples I am clear in the opinion that this Is not the result; and 
such has been the practice, it is believed, in at least ten of the 
thirteen new States heretofore admitted into the Union. I 
therefore entirely approve of the course indicated by the Solici- 
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tor of the Treasury, of instructing the district attorneys to pro- 
ceed with the business of the United States in the existing 
courts. But, as I have before remarked, this is a question of 
judicial authority, on which my official opinion would have no 
controlling intluence with those on whom its decision devolves. 
The ouly question involving executive authority and action is, 
have you now, in the recess of the Senate, the power to appoint 
the district judge, the district attorney, and the marshal, whose 
offices were created by the act entitled ‘‘ An act supplemental 
to the act for the admission of the States of Iowa and Florida 
into the Union,’ approved 3d March, 1845? The question 
has often occurred, and the interpretation of the constitution 
has been so well established, that I cannot doubt on it. If va- 
cancies are kuown to exist during the session of the Senate, 
and nominations are not then made, they cannot be filled by 
executive appointments in the recess of the Senate. And the 
tule is the satne where offices aré created by law, taking effect 
during the session of the Senate, and no nominations are made. 
As the act referred to made no provision for the transfer of 
causes, it is, perhaps, fortunate, and may have been expected 
by the Senate, that no appointments can be made until the next 
meeting of Congress. 

I have the honor to be, respectfully, sir, your obedient ser- 


vant, 
J. Y. MASON. 


To the PresipENT. 





TRANSFERS OF APPROPRIATIONS FOR THE WAR DEPARTMENT. 


The President may, if he deems it conducive to the public interest, direct trans- 
fers of appropriations from the branch of éxpenditure of incidental expenses 
of the Quartermaster’s department to the other branches of barracks, quarters, 
&c., and of transportation of officers’ baggage. 

ATTORNEY GENERAL’sS OFFICE, 
April 21, 1845. 
Sir: I] have the honor to acknowledge the receipt of the 
papers transmitted by you this day, and your written request 
that I would give you my opinion on the legality of a transfer 
of a part of the appropriation made for the Quartermaster’s de- 
partment of the army, under the head of incidental expenses, 
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to the head of barracks, quarters, &c., and to that of trans- 
portation of officers’ baggage. In an opinion given by Mr. 
Attorney General Legaré, on the 3d November, 1842, he re- 
viewed the provisions of the various laws bearing on this power 
of transfer of appropriations made for the army in the following 
words: ‘The act of 3d March, 1809, is a general enabling 
statute. The President and Secretary might make transfers 
of portions of appropriations, subject to one restriction only— 
that they must have been made within a particular department 
of the service; e. g., War or Navy. The act of 3d March, 
1817, restricted this discretion even within the War Depart- 
ment, so far that money appropriated to fortifications, &c., 
could not be transferred to any other object of expenditure 
within that department—that is, as I construe it, to objects 
of any otherclass. Then came the act of 1820, which, though 
affirmative, ends with a repealing clause, and alters very ma- 
terially the previous state of the law on this subject. This 
act enumerates all the branches of expenditure in the War and 
Navy Departments from which transfers might be made to 
other branches. This provision carries still further the policy 
of the act of 1817 in regard to fortifications, &c. It protects 
all other branches of expenditure, except those enumerated, 
from the discretionary power vested in the President by the act 
of 1809; and no transfers could, from that ume, be made from 
any of those branches to any others not enumerated. It did 
not, of course, restrain the President’s discretion within the 
same branch of expenditure.’’ 

By the terms of the act of 1820, the President’s power of 
directing a transfer was limited, so that he could direct a por- 
tion of the moneys appropriated for any one of the following 
branches of expenditure in the military department—viz: for 
the subsistence of the army, for forage, for the medical depart- 
ment, for the Quartermaster’s department—to be applied to any 
other of the before-mentioned branches of expenditure in the 
said department. ‘It protected all other branches of expendi- 
ture, except those enumerated, from the discretionary power 
vested in the President by the act of 1809. It did not, of 
course, restrain the President’s discretion within the same 
branch of expenditure.’’ At the date of the act of 1820, and 
for many years preceding, the appropriation for the Quarter- 
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master’s department was in gross—as, ‘‘ for the Quartermas- 
ter’s department, one hundred and fifty thousand dollars’’—to 
be applied to the various objects of expenditure within the 
range of its duties, at the discretion of the Department of War. 
In the act of 3d March, 1821, the first attempt at specification, 
by law, of the items to which the appropriation should be ap- 
plied, was made. The specification has become more minute; 
and, in the act of 17th June, 1844, there are six branches of 
appropriation under the control of the Quartermaster’s depart- 
ment. Is it competent for the President to direct a transfer 
from one to the other? The act of 1820, which contemplated 
the appropriations for the Quartermaster’s department as one 
gToss appropriation, has been modified since its passage, in that 
aspect, but in one instance. The act of 1817 forbade trans- 
fers of appropriations made for forts, arsenals, armories, cus- 
tom-houses, docks, navy-yards, or buildings of any sort, to be 
applied to any other object. The act of 2d July, 1836, mod- 
ified this law so far as concerned fortifications, authorizing the 
President to direct transfers from one head of appropriation for 
fortifications to that of another fora like object. By the act 
of the 31st August, 1842, the power to unthorize transfers of 
appropriations for the navy was taken away, the power in re- 
gard to those made for the army remaining. | It does not appear 
to me that tle specification of the iteuis of expenditure in the 
appropriation acts restrains this most necessary power of the 
Presideut, but that his power may be exercised under the acts 
of 1809 and 1820, in the same manner as if the appropriations 
for the Quartermaster’s department were now in the form in 
which they stood then, subject only to the restriction imposed 
by the actof 1817. This act does not affect the subject now 
under consideration. Iam therefore of opinion that the Presi- 
dent may, if he deems it conducive to the public interest, direct 
the transfer of the sum asked, from the branch of expenditure 
of incidental expenses of Quartermaster’s department to the 
other branches «of barracks, quarters, &c., and of transporta- 
tion of officers’ baggage. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 


To the PresipestT. 
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PENSIONS—HOW AFFECTED BY ACT OF MARCH 3, 1845. 


The fourth section of the act of 3d of March, 1845, providing that accounts ad- 
justed by the accounting officers of the treasury shall not be re-opened wit! out 
authority of law, and that no account shall be acted upon at the treasury un- 
less presented within six years from the date of the claim, does not affect ap- 
plications under a general law for pensions. 

Pensions are gratuities, and are not claims ur accounts, within the meaning of 
the statute; yet when these are once placed on the pension-roll they become 
claims to semi-annual payments, which, if not asserted within six years, can- 
not be audited without the authority of Congress. 

Thé act does not affect claims for half-pay of officers of the Virginia State line, 
provided for by the act of the 5th of July, 1832. 

ATrorNnEY GENERAL’sS OFFICE, 
April 22, 1845, 

Str: Your letter of the 15th of March, with the accompany- 
ing communication from the Commissioner of Pensions, has 
received a most careful examination. The questions presented 
are of great importance to the community, and in the daily 
business of the Treasury Department. The fourth section of 
the act of the 3d of March, 1845, making appropriations for 
the civil and diplomatic expenses of government, directs ‘ that 
from and after the passage of this act, no accounts which have 
been adjusted by the accounting officers of the treasury shall 
be re opened without authority of law; ner shall the account- 
ing officers of the treasury act upon any account which shall 
not be presented within six years from the date when the claim 
first existed, unless the person having the claim was an in. 
fant, lunatic, or fesne covrrt, and then within six years after 
the disability; provided, that this section shall not apply to 
cases where special acts have passed, or shall pass, for the re- 
lief of individuals.’? This is a section of an appropriation act, 
and constitutes a qualified act of limitation, suspending pro- 
ceedings at the treasury without taking away the right of indi- 
vidual elaiinants, who may appeal to Congress in all cases 
where redress is denied them by the inhibition thus imposed 
on the accounting officers. It repeals no law, and does not 
operate in any case either in re-opening adjusted accounts, or 
in taking up for audit, accounts of more than six years’ stand- 
ing, if the claim be founded on a special act of Congress passed 
for the relief of individuals. The Commissioner of Pensions 
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asks if its provisions apply to several descriptions of claims 
which he details, and which may be included in two classes: 
Ist, to pensions under the various circumstances stated; 2d, 
to claims for half-pay under the act of July 5, 1832, entitled 
‘‘An act to provide for liquidating and paying certain claims 
of the State of Virginia.”’ 

Ist. Does the fourth section apply to pensions?, If the pen- 
sion has been granted by a special act for the relief of indi- 
viduals, the law does not apply. If the pension applied for is 
under a general law, then it does not appear to me that the 
section under consideration affects the application. A pension 
is a gratuity, and is not a claim or account, within the mean- 
ing of the statute; but if, once placed on the pension-roll, and 
thus acquiring a legal claim to a semi-annual payment of a 
certain sum of money, the pensioner shall fail to assert this 
claim for six years, he cannot have his account audited with- 
out the authority of Congress. The computation of time is to 
commence from the failure to demand the payment when due, 
and not from the date of the pension certificate. 

2d. The act of the 6th of July, 1832, for the liquidation and 
payment of certain claims of the State of Virginia, in its first 
section directs the payment to that Commonwealth of her ac- 
counts for half-pay paid to the officers of the State line for ser- 
vices in the war of the Revolution; the second provides for the 
payment of judgments recovered against the State by officers 
thus entitled—which judgments had not been paid by the State; 
and the third directs the settlement and payment of the half- 
pay claims of the officers who were entitled on the principles 
settled by the supreme court of appeals of Virginia, and who 
had been paid their claims, or prosecuted them to judgment. 
Before the passage of this act, the officers of the Virginia State 
line and navy had no claim on the treasury of the United 
States for the fulfilment of an engagement entered into with 
them by the State itself. It was a.part of the revolutionary 
debt, and by this act the United States assumed the liability, 
and made provision for this class of officers by agreeing at 
once to refund to the State the payments which she had made 
to pay to her the unsatisfied judgments recovered, and in a 
separate section provides for the settlement and payment of the 
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half-pay claims of those who had not recovered judgment or 
been paid. Does the fourth section of the appropriation act 
apply to these claims? They are clearly within its operation, 
unless the proviso protects them. It declares that this section 
shall not apply to cases where special acts have passed, or shall 
pass, for the relief of individuals. The inquiry, therefore, is 
limited. Is the act of 1832 a special act for the relief of indi- 
viduals ? 

‘¢Municipal laws are public and general, or private and spe- 
cial. Public acts relate to the public at large; private acts to 
certain individuals, or to particular classes of men. Statutes 
which concern all the clergy are general laws, but those which 
concern bishops only are special. In a general act there may 
be a private clause. A general or public act regards the whole 
community; special or private acts relate only to particular per- 
sons or to private concerns.’’ These are the legal definitions 
given by Dwarris in his Treatise on Statutes. Applying them 
to the case under consideration, the conclusion seems to me 
unavoidable. The State of Virginia made a promise of half- pay 
for life to a class of officers engaged in her service in the war 
of the Revolution. To some of these she made payment; others 
recovered judgment against her; and those individuals of the 
class who had received no payment and recovered no judg- 
ment were provided for in the 3d section of the act of 1832. 
This section afforded relief to particular persons, and did not 
regard either the whole community or the whole of the class 
to which they belonged, and, according to the established 
rules of construction, is a special statute, which passed for the 
relief of individuals who, without it, had no claim on the gov- 
ernment of the United States. After a most careful examina- 
tion, I am decidedly of opinion that claims founded on the act 
of 5th July, 1832; are protected by the proviso from the opera- 
tion of the 4th section, which forms the subject of inquiry; 
and are not affected by its inhibitions. | 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, : 

J. Y. MASON. 

Hon. Wiiiiam L. Marcy, 

Secretary of War. 
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THE CHICKASAW TRUST-FUND—HOW AFFECTED BY ACT OF 
“1845. 


The 4th section of the act of 3d March, 1845, making appropriations for civil 
and diplomatic expenses of government, is a qualified act of limitation, sus- 
pending proceedings at the treasury, without taking away the right of in- 
dividual claimants who may appeal to Congress in all such cases where redress 
is denied them by the inhibitions thus imposed on the accounting officers. 

The accounts of the Chickasaw fund are within this section, and, having been 
once passed upon, cannot be reconsidered without the authority of a law. 


ATTORNEY GENERAL’S OFFICE, 
April 26, 1845. 

Sm: Your communication of the 2lst instant, transmitting 
certain letters from the Second Auditor of the Treasury, and 
others, on the subject of an alleged error in the account of the 
trust-fund kept at the treasury for the Chickasaw tribe of In- 
dians, under treaty stipulations, and asking my opinion wheth- 
er, under the 4th section of the act making appropriations for 
the civil and diplomatic expenses of government, approved the 
3d March, 1845, the account can ‘now be re-opened, has been 
received and considered. 

In an opinion communicated to the Secretary of War on 
the 22d instant, I spoke of this section as ‘‘a qualified act of 
limitations, suspending proceedings at the treasury, without 
taking away the.right of individual claimants, who may appeal 
to Congress in all such cases where redress is denied them by 
the inhibitions thus imposed on the accounting officers.’? In 
construing the unqualified prohibition against re-opening ad- 
justed accounts by mere executive authority, resort may very 
fairly be had to the principles of construction established by 
the courts in expounding those acts of limitations which bar 
recovery on accounts within their range. ‘The statutes of lim- 
itations, says the Supreme Court, ‘‘are entitled to the same re- 
spect with other statutes, and ought not to be explained away. 
They are not enacted to protect persons against claims fictitious 
in their origin, but against claims of long standing, whether 
well or ill-founded.’ So, in declaring that the accounting of: 
ficers of the treasury shall re open no accounts which have been © 
adjusted, a fair interpretation must be given, however apparent 
or injurious the error may be. 
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In considering the question submitted, therefore, I am not 
influenced by any opinion or belief that there is no such error 
as suggested; but am confined to the inquiry, whether the ac- 
count of the Chickasaw fund kept at the treasury is within the 
provisions of the section of the act under consideration. The 
terms of this section are as comprehensive as could have been 
employed: ‘‘ No accounts which have been adjusted shall be 
re opened without authority of law.’’ Is the account with this 
Indian tribe adjusted at the treasury? By the treaties with 
the Chickasaws in 1832 and 1834, it was provided that the 
United States should survey and sell the lands belonging to 
the nation, subject to certain reservations; that the proceeds of 
sales should be invested, and constitute a fund for.the benefit 
of the nation, under the management of the United States. 
Certain charges on this fund are authorized by the treaty. By 
an act of Congress approved 20th April, 1836, entitled ‘An 
act to carry into effect the treaties concluded by the Chicka- 
saw tribe of Indians,’’ &c., it is enacted that all moneys re+ 
ceived from the sale of the Chickasaw lands shall be paid into 
the treasury of the United States, in the same manner that 
moneys received from the sale of public lands are paid into the 
treasury. The 2d section appropriates all moneys required to 
be invested by the treaty, and directs that they shall be drawn 
from the treasury as other public moneys are drawn therefrom; 
and by the 3d, it is directed that a special account of the funds 
under the said treaty shall be kept at the treasury, and a state- 
ment thereof shall be annually laid before Congress. In pur- 
suance of this law, accounts have been kept at the treasury, 
and a statement annually submitted to Congress. ‘I'hey have 
been audited and passed on by the Comptroller as other ac- 
counts of moneys paid into and drawn out of the treasury. 
It is suggested that it is an account-current of the transactions 
of the United States as trustee of this fund, and is not a settled 
account. But it is to be observed that the law directs that an 
account is to be kept, and annual rests or adjustments are in- 
dispensable to enable the department to make its reports to 
Congress. By the 11th article of the treaty, the fiduciary 
management of the fund by the United States for the Chicka- 
saws is to continue for fifty years certainly, and indefinitely in 
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acertain contingency. If these annual accounts are not to be 
regarded as adjusted when passed on by the accounting officers 
of the treasury, and pro tanio closed on the books of the trea- 
sury, then the accounts will be open and unadjusted for at least 
a half century. 

I am constrained to the conclusion that the accounts of the 
Chickasaw fund are within the 4th section of the act of 3d 
March, 1845, and cannot be re-opened without authority to be 
given by law. If I felt at liberty to doubt on this subject, the 
proceedings of the Senate and House of Representatives on the 
subject during the late session of Congress would remove it. 
A memorial was presented to the Senate, representing. among 
other things, that large sums of money had been drawn from 
the Chickasaw fund without authority from the Chickasaw na- 
tion; that these sums had been paid to persons and appropriated 
for purposes not authorized by any treaty with said nation, but 
in violation of their letter and spirit. The Senate passed a 
bill to enable the Chickasaw nation to try the validity of their 
claims in the courts of the United States. This bill failed in 
the House of Representatives, and that body adopted a resolu- 
tion requiring a detailed statement of the accounts of the Chick- 
asaw fund to be laid before the House at the next session of 
Congress; thus showing on the part of both houses a purpose 
to adopt a different mode for the correction of the errors alleged 
to exist, than by reference to the accounting officers of the 
treasury. And by the same Congress, the law was enacted de- 
claring that all accounts which have been adjusted by the ac- 
counting officers shall not be re-opened without authority of 
law. 

I have the honor te be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 

Hon. Rosert J. WALKER, 


Secretary of the Treasury. 
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EXTRA COMPENSATION TO SALARIED OFFICERS. 


Extra compensation cannot be allowed an officer whose salary is fixed by law 
for the discharge of a public service; but travelling expenses may be. 


ATTORNEY GENERAL’S OFFICE, 

May 7, 1845. 
Sir: I have the honor, herewith, to return the papers re- 
lating to the claim of Mr. 'Thompson for compensation for car- 
rying despatches to the city of Mexico; and, in answer to your 
inquiry, whether the same can be lawfully paid, beg to enclose 
you the copy of an opinion of Mr. Nelson of the 5th of Oc- 
tober last, giving an exposition of the acts of Congress pro- 
hibiting extra compensation, and stating his opinion to be that 
no officer or person in the public employment whose salary is 
fixed by law can be entitled to receive an extra compensation 
for the discharge of a public service. This opinion (in which 
I concur) seems to me to embrace Mr."Thompson’s case; and 
I am of opinion that the executive department cannot make 
him any allowance or compensation for his services. The sub- 
sequent acts do not forbid the allowance of travelling expenses, 
authorized by the act of 1835. This is not compensation to 
the officer, but an expense incident to a public service, which 
the official duty of the officer does not subject him to, and 
ought to be borne by the department. But the provision is for 

travelling expenses, and ought to be limited to that object. 
I have the honor to be, respectfully, sir, your obedient ser- 

vant, 
J. Y. MASON. 


Hon. James BucHanan, 
Secretary of State. 


PAYMENT OF FLORIDA BONDS, UNDER RESOLUTION OF 1845. 


The bonds given for loans of money to provide for the inhabitants, and the sup- 
pression of Indian hostilities, in the Territory of Florida, may be paid, under 
the joint reso ution of 1845, from the appropriation of 1842. 
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The amount that may be thus paid, however, under the authority of that reso- 
lation, cannot exceed the appropriation. 


ATTORNEY GENERAL’S OFFICE, 
May 8, 1845. 

Str: I have considered your communication of the 3d in- 
stant, as to the extent of power conferred by the joint resolution 
of the 1st of March, 1845, which is amendatory of the resolu- 
tion passed the 80th of April, 1844, respecting the application 
of certain appropriations heretofore made. I understand, from 
the papers which were transmitted with your communication, 
that the bonds of which payment is demanded were given for 
Joans of money made to provide for the defence of the inhab- 
itants, and suppression of Indian hostilities, in the Territory of 
Florida; that the money so loaned was expended for those ob- 
jects; and that reimbursement has not been made to Florida 
of the expenditures thus incurred, or by Florida to the bond- 
holders. it also appears that the appropriations made by Con- 
gress for these objects by the two acts of the 23d of August, 
1842, are not exhausted, and that a sum now stands on the 
books of the treasury, to the credit of this head of appropriation, 
more than sufficient to pay the bonds now presented. 

The material question presented for my opinion is, Does the 
resolution of the Ist of March, 1845, coafer, or imply, authority 
to pay the bonds new presented for payment? The joint reso- 
lution of 1845 declares that nothing contained in that of the 
30th of April, 1844, or in any other act or resotution, shall be 
understood or construed to prevent the Secretary of War from 
allowing or paying any just and equitable claims for supplies 
furnished, or advances or loans of. money made, to provide for 
the defence of the inhabitants, and suppression of Indian hos- 
tilities, in the Territory of Florida, provided that the amount so 
allowed and paid shall not exceed the sums already appropri- 
ated by law. In construing this resolution, the intention of 
the legislature is a fit and proper subject of inquiry, and, when 
ascertained, must control the eonstruction. That intention 
must be collected from the act itself, and other acts é part ma- 
¢erid. Whatever the terms employed may be, they are to be 
construed to effectuate the intention of the legislature. By 
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the act of the Florida legislature of the 4th of March, 1839, 
the governor was authorized to raise any suns of money not 
excceding one hundred thousand dollars, and to issue bonds 
for the same. ‘ In execution of this power, he issued these 
bonds. By an act of Congress of the 23d of Angust, 1842, 
an appropriation was made for preventing and suppressing hos- 
tilities in Florida, to be expended under the direction of the 
Secretary of War; and, by another act of the same date, pro- 
vision was made for the payment of the Florida militia, with 
specified restrictions. By an act of 3d Marsch, 1843, the ac- 
counting officers of the treasury are authorized to settle claims 
for supplies furnished the Florida militia, on principles of 
equity and justice, under the direction of the Secretary of War. 
By the joint resolution of the 30th of April, 1844, restrictions 
are imposed on the settlement of these claims; and the ac- 
counting officers are directed to discharge the claims for said 
supplies in the following order, to wit: Ist, the amounts due to 
individual claimants; and, 2dly, to the Territory of Florida; 
with a proviso, that the whole amount of supplies paid for 
shall not exceed the quantity of each description to which the 
said troops were entitled by existing laws. 

The acts of 1842 and the joint resolutions of 1843 and 1544 
all required that accounts should be rendered for audit and set- 
tlement, which would at least show on their face the particular 
description of supply for which payment was demanded; for, 
without this the accounting officers could not determine whether 
the proviso last quoted presented an obstacle to payment. There 
was no difficulty in meeting this requisition of law by the two 
classes of creditors to whom payment was directed by the reso- 
lution of April, 1844. Individual claimants and the Territorial 
government could readily exhibit the items of an account for 
supplies furnished; but there was # third class of claimants— 
the holders of bonds issued under the act of 4th March, 18389— 
who could not do this. They had loaned their money for the 
protection and defence of the Territory, but had no agency or 
knowledge of its expenditure; and in this state of the law and 
the claims, the joint resolution of the Ist March, 1845, was 
pissed. It differed in its terms from those which had preceded 
it in two important particulars. F'or the first time, payment of 
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just and equitable claims for loans or advances of money made 
for the defence of the inhabitants of Florida is spoken of ; and 
the proviso removes the restriction which limited payments for 
each kind of supply to the quantity of each authorized by law. 
Why were these important modifications made? What loans 
or advances of money were thus provided for? The resolution 
of 1644 had explicitly directed that Florida should be paid all 
claims for supplies; but the proviso implied that such payments 
were to be made on accounts specifying the description of sup- 
plies furnished: and it is not to be supposed that it was in the 
contemplation of Congress to pay to the Territorial government 
loans or advances made by individuals, and which were un- 
redeemed by the Territory. Individual claimants had been 
preferred, in the order of payment, to the Territorial govern- 
ment, for supplies furnished, and were paid directly at the 
treasury of the United States. By previous enactments, the 
United States had assumed the expenditures of the Territory 
and the payment to individuals for supplies furnished in the 
suppression of Indian hostilities; and, by the resolution of 1845, 
it eeems clear to me that it was the intention of Congress to 
assume and pay claims for loans and advances made to Florida 
for this great national object, and the terms employed are suf- 
ficient for that purpose. I am not aware of any rule of con- 
struction which would forbid that this intent should be carried 
into effect; I am, therefore, of opinion that the resolution of 
March, 1845, is directory, and that the thirty-five bonds now 
presented for payment, having been given for loans made foy 
the defence of the inhabitants and suppression of Indian hos- 
tilities in the Territory of Florida, may be paid under the au- 
thority of that resolution, subject alone to the restriction of the 
proviso, that the amount so allowed and paid shall not exceed 
the sums already appropriated by law. Being of opinion that 
the resolution has this effect, I have not deemed it necessary 
to examine the first question presented. The course of rea- 
soniug adopted would seem to lead to the conclusion that such 
payments could not be made without the authority conferred 
by the resolution of 1845. I do not, however, intend to ex- 
press an opinion as to the equitable right of the bondholders 
to be substituted for the ‘lerritorial government. I repeat, that 
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I have not deemed it important to give an opinion on any other 
- question than on the extent of authority conferred by the joint 
resolution of 1st March, 1845, construed, with the series of 
acts and resolutions, #7 pars materia. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

ee i J. Y. MASON. 

Hoh. Wiixasm L. Marcy, 

| ‘Seoreteiry of War. 
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PENSIONS TO WIDOWS OF REVOLUTIONARY OFFICERS, &c. 


All declarations for pensions made prior to the act of 30th of April, 1844, re 
stricting widows to only such part of the five years’ pansion as their husbands 
did not receive, are free from the influence of the restriction. 

From its passage to January 28, 1845, they were subject to the restriction; but 
subsequently to the latter date they were again free from it. 

Widows who prepared their declarations prior to 30th April, 1844, and filed 
them before 23d January, 1845, from whom any part was withheld on ac- 
count of payment to their husbands, are entitled to the whole amount. 


ATTORNEY GENBRAL’s OFFICE, 
May 9, 1845. 

. Sir: Your communication of the 11th ultimo was duly re- 
ceived, with the statement of the Commissioner of Pensions 
and accompanying papers. I have been prevented from giving 
the subject an earlier attention by the pressure of other en- 
gagements. The question presented is so involved in its terms 
that I have had some difficulty in comprehending its precise 
purport. But I understand it to relate to the extent to which 
the act of 20th February, 1845, operates on the applications of 
widows of revolutionary officers or soldiers for the benefit of 
the pension acts of 1836 and of 1838. At the date of the ap- 
propriation act of 30th April, 1844, it was the settled constrnc- 
_tion of existing laws that widows entitled to the benefit of 
these pension laws should have five years’ pension from the 
Ath day of March, 1836, notwithstanding their husbands may 
have enjoyed the benefit of the act of 1832 to a period later 
than the 4th March, 1836. ‘The effect of this construction 
was to give the same amount of pension to the husband while 
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living, and the widow, after his death, for so much time as he 
had survived beyond that date. The restriction of the act of 
April, 1844, arrested this practice, and. deducted from the 
widow’s pension so much as was paid to the husband after 
the 4th of March, 1836. The joint resolution of 23d January, 
1845, suspended the operation of this restriction, -and declared 
that its provisions should not affect a widow’s claim, whose 
application for a pension, or arrear of pension, at the passage 
of that resolution, had been made and filed in the Pension 
Office, awaiting the decision of the Commissioner of Pensions 
thereon. The term “arrear of pension’? must mean so much 
of pension as had been withheld for the period after the 4th 
March, 1836, in which the husband had been paid. ‘I'he act 
of 20th February , 1845, supersedes the act of 30th April, 1844, 
and settles, definitively, that from its passage a pension shall 
not be granted to any widow for or during any part or portion 
of the time her husband may have received one, whose declar- 
ation therefor shall not have been made on or before the 30th 
day of April, 1844, and shall not have been received at the 
Pension Office on or before the 23d January, 1845. All 
declarations for pensions made prior to the restriction of 30th 
April, 1844, are free from the influence of that restriction. Up 
to its date, applicants had a right to five years’ pension from 
4th March, 1836; from its passage, they had no such right un- 
til 23d January, 1845, when its influence on their cases was 
suspended. The reservation in the act of 20th February, 1845, 
was therefore made in favor of all declarations which were pre- 
pared prior to the restrictive clause and filed in the Pension 
Office prior to the 23d January, 1845, and the intent was to 
secure to the widows all the benefits which they were entitled 
to prior to the 23d January, to the same extent as if the act 
of 30th April, 1844, had never passed, with the single condi- 
tion that they had prepared and filed their declarations within 
the periods mentioned in the act of 20th February, 1845. 
Without this, those widows whose cases were acted on before 
the 30th of April, 1844, would be paid by one rule, and those 
whose applications were prepared, but not acted on, would be 
paid by another. The term pension includes thg claim for the 
less amount, which had been withheld by reason of payment 
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for part of the five years to the husband. And the act of 20th 
February must be construed to carry that intention into effect. 
If a widow had prepared her declaration for a pension prior to 
the 30th of April, 1844, and filed it before the 23d January, 
1845, praying for a five years’ pension, and any part had been 
withheld on account of payment to her husband, her case is 
within the reservation of the act, and she is entitled to receive 
the full amount, as if the restriction had not been imposed. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 
Hon. Wutu1am L. Marcy, 
. Secretary of War. 





ACCOUNTS AND ACCOUNTING OFFICERS. 


By the 4th section of the act of 3d March, 1845, no accounts adjusted by the ac- 
eounting officera of the treasury can be re-opened without authority of law, 
except in cases where special acts have been passed for the relief of individuals. 

The act authorizing a settlement with Clements, Bryan & Co., for subsisting 
emigrating Cherokee Indians, is a special one for their relief, and is excepted 
from the prohibitions of the act above referred to. (See United States vs. 
Bank of Metropolis, 15 Peters, 401.) 


ATTORNEY GENERAL’s OFFICE, 
May 14, 1845. 

Str: I have considered the question presented by the Second 
Auditor of the Treasury in his communication to you of the 
12th instant, and on which you requested my opinion. By 
the 2d section of an act dated 3d March, 1841, the proper ac- 
counting Officers of the Treasury Department were directed and 
authorized to adjust the accounts of Clements, Bryan & Co. 
with the United States, arising under a contract alleged to have 
been made on the 12th June, 1838, for subsisting the eml- 
grating Cherokee Indians, upon principles of equity and justice, 
with a proviso. The Second Auditor states that they now 
claim an additional sum, alleging that there was error in the 
former decision. It appears that on the 8th December, 1841, 
Mr. Legaré cognmunicated to the Secretary of War an elaborate 
opinion on the principles which should govern the accounting 
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officers in executing the act of 1841. I infer from the state- 
ment of the Second Auditor that the account was adjusted, 
and the ascertained balance paid to the claimants. The Second 
Auditor desires my opinion to be taken on the effect which 
the 4th section of the act of 3d March, 1845, has on the power 
of the accounting officers to re-open this account. That sec- 
tion declares that from and after its passage ‘‘no accounts 
which shall have been adjusted by the accounting officers of 
the treasury shall be re-opened without authority of law;’’ and 
the proviso is, ‘‘ that this section shall not apply to cases where 
special acts have passed or shall pass for the relief of indi- 
viduals.’ ‘The other provision of the section has no influence 
on this case. In an opinion which I had the honor to trans- 
mit to the Secretary of War some days since, I examined, 
on authority, the distinction between general and special stat- 
utes; and, without now repeating the reason or authority for the 
conclusion, I am satisfied that the act of 1841 was a special 
act for the relief of Clements, Bryan & Co. That, according 
to well-established rules of construction, this being its char- 
acter, the prohibitions of the 4th section of the act of 3d March 
last do not present any impediment to the re-opening of this 
adjusted account. But I feel it my duty to state that the effect 
of this proviso is not to facilitate the re-opening of such ac- 
counts. The section establishes the general rule that adjusted 
accounts shall not be re-opened by the Executive without au- 
thority from the legislative department. The proviso excepts 
from the operation of this general rule the particular case of 
accounts adjusted under the authority of special acts for relief 
of individuals, and does no more than to protect them from its 
prohibitions, as if the section had never passed. The question 
of re-opening this account is therefore wholly uninfluenced by 
this section, and depends on general principles which governed 
Executive discretion as to all settled accounts at the passage 
of the act of 3d March, 1845. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

| J. ¥Y. MASON. 
Hon. Rosert J. Waker, 
Secretary of the Treasury. 
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ACCOUNTS AND ACCOUNTING OFFICERS. 


Where the same person is a contractor for two articles under separate contracts, 
and fulfils one and fails in the other, and presents his account to the treasury 
for settlement, the accounting officer may set off, in the adjustment, such 
amount as may be due from him to the government, upon his claim against it. 

This may be done in all cases where the relation of debtor and creditor arises 
in the settlement of the accounts of the same individual, as the grounds of 
the credits and debits are not material. 


ATTORNEY GENERAL’S OFFICE, 
May 17, 1845. 


Sir: I had the honor to receive your letter of the 16th instant, 
requesting my opinion on the following question: Whether the 
same person being a contractor for two articles under separate 
contracts, and fulfilling one and failing in the other, it is com- 
petent for the department to retain the money due on the first, 
for the deficiency on the second. For instance: A contracts 
to furnish tobacco and beef, making a separate contract for each; 
he furnishes the tobacco, but fails to furnish the beef: can the 
department retain the money due him for tobacco, to cover the 
loss incurred by the government in consequence of his failure 
to fulfil his contract for becf? The United States are not 
suable, but may sue. All accounts are adjusted at the treasury, 
and money due the government may be set off in that adjust- 
ment. ‘The principle is universal that money will not be paid 
to one from whom money is due to the party paying. It is the 
right of every creditor to withhold payment to the extent of a 
debt due to himself. It makes no difference on what grounds 
the relation of debtor and creditor arises. If, therefore, by the 
execution of one contract the government becomes indebted to 
a contractor, and, by reason of failure to execute another, the 
same contractor becomes indebted to the government for the 
excess of price paid for the contract article over the contract 
price, such indebtedness ought to be discharged before pay- 
ment is made, and may be set off against the money due. The 
stipulation usually inserted in contracts, that ten per cent. of 
the amount of deliveries shall be reserved to secure complete 
execution, and requiring security for the faithful performance 
of contracts, are but additional safeguards to the public inter- 
ests, and do not deprive the government of the general right 
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which applies to all cases of debtor and creditor. I have no 
doubt that the question propounded is to be answered affirma- 
tively. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. Y. MASON. 
Hon. Georce Bancrort, 
Secretary of the Navy. 





PROCEEDINGS BEFORE THE CHOCTAW COMMISSIONERS. 


The commissioners to carry into effect the treaty had no authority to take proof 
of any claim in favor of an assignee of an Indian who transferred his claim 
within the five years mentioned in the 9th section of the act of the 23d of 
August, 1842, inasmuch as they were expressly denied any authority to re- 
cognise or allow to an Indian, or to the assignee of an Indian, any claim 
which had been so assigned, in whole or in part. 

The counsel for the Choctaws, although enjoying the privileges of his relations, 
may be examined as to which of the Choctaw claimants are his clients; when 
and by whom he was retained; whether he or his clients is or are, or has or 
have been, in possession of any document which the commissioners may 
deem important as evidence; and what disposition has been made of it. (18 
Johnson, 329; Greenleaf’s Ev., 273.) 

If, in determining whether any of the cases are within the 9th section of the act 
of 23d August, 1842, it appear that an assignment, or an agreement to as- 
sign, has been reduced to writing and executed by the parties, the written in- 
sirument must be produced if in the power of the party to do so; if not, sec- 
ondary evidence of its contents is admissible. 

The destruction of the paper, or its being in possession of the claimants or their 
counsel and not produced on notice, excuses secondary evidence. 

As to whether a power of attorney will operate as an assignment depends upon 
the form of the instrument; where it forms a part of a contract, or is coupled 
with an interest, it may be regarded as an assignment within the 9th section of 
the act of 23d August, 1842. 

The power of attorney in this case, expressing a valuable consideration, and be- 
ing irrevocable, and containing no reservation to the maker, js an assignment 
prima facie, but susceptible of explanation by parol testimony. (10 Wheat., 
174; 4 Pickering, 376.) 


ATTORNEY GENERAL’S OFFICE, 
May 20, 1845. 


Sir: I had the honor to receive your letter enclosing a com- 
munication from the Choctaw. commissioners, and requesting 
my opinion on the points therein stated. By the act of the 
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23d August, 1842, the board of commissioners organized to 
carry into effect the treaty with the Choctaw Indians, called 
<< the treaty of Dancing Rabbit creek,’’ are invested with very 
extended powers. Their duties were to ascertain by evidence 
whether any, and which of the Choctaws, had complied with 
the requisites of the 14th article of the treaty; to give title to 
its benefits; to determine the quantity of !and to which a Choc- 
taw or person named in the supplement to the treaty was en- 
titled in virtue thereof; and, in general, to ascertain and de- 
termine all the rights conferred by the treaty stipulations which 
were unsatisfied. In performing these duties, they are invested 
with authority to issue subpenas to compel the attendance of 
witnesses, with the same effect as if issued by a court of record, 
and to receive the testimony of the witnesses when in attend- 
ance. The 9th section forbids the allowance of any claim 
under the 14th article of the treaty, if the commissioners shall 
be satisfied, by such proof as they may prescribe, that such 
claim had been, previous to the expiration of five years from 
the ratification of said treaty, assigned, either in whole or in 
part; and in case of a partial assignment, or agreement for an 
assignment thereof, the same shall be allowed so far only as 
the original Indian claimant was, at that date, the bona fide 
proprietor thereof. ‘The commissioners, therefore, had no au- 
thority to take proof of any claim in favor of an assignee of 
an Indian, but were expressly denied any authority to recognise 
or allow, either to the Indian or to the assignee, any claim 
which had been so assigned. Where an Indian claim was 
presented to the board, it was in his behalf and for his benefit. 
Growing out of the 14th article, it was to be allowed, if the 
Indian proved that he had complied with the requisites which 
are specifically enumerated in the 3d section of the act of 1842, 
unless it should appear to the satisfaction of the board, from 
proofs before them, that the claim had been assigned, in whole 
or in part. Charged with these important duties, and invested 
with these powers, the board had all the authority to receive 
evidence which a court of law would have had with jurisdic- 
tion in the case, and were bound by legal rules of evidence to 
the same extent, but no further. From the various questions 
propounded, and the statement which accompanies them, it 
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appears that many claims were presented, under the 14th arti- 
cle of the treaty, by Charles Fisher, esq., who is represented 
in the statement as being an attorney-at-law of the State of 
North Carolina. It was alleged that these claims were affected 
by the 9th section of the act of 1842, and Mr. Fisher was called 
as a witness. He objected to testifying, and said, on his votre 
dire, that he was interested in all the cases he had presented 
to the board, as well as in others that had come before the 
same; that his interest was in kind, or what might be recovered 
in land or scrip; that his interest was for his services in the 
past ten years in managing the Choctaw cases before the board 
and before Congress, and also as an attorney before the board. 
He further pleaded his privilege as counsel for the claimants, 
and that all his knowledge in relation to the matters before the 
commissioners was derived from confidential communications 
with his clients. This last objection was allowed by the com- 
missioners; and the several questions propounded to me are 
predicated on the assumption that Mr. Fisher, being counsel, 
could not be interrogated as to the matters which came to his 
knowledge in the confidential and privileged communications 
with his clients. The inquiry is, however, presented, to what 
extent and for what purposes he may be examined, and how 
far the privilege protects him? 

It has been held that this privilege applies only to cases of 
pending or contemplated suits; but the modern decisions have 
been based on a larger and more philosophical view of the 
principles on which the rule is founded. The great object of 
the rule is to protect; and seems plainly to require that the en- 
tire professional intercourse ‘betwcen client and attorney shall 
be inviolable. It is not on account of any particular import- 
ance which the law attributes to the business of legal profess- 
ors, or to any particular disposition to afford them prvtection; 
but it is out of regard to the interests of justice, which cannot 
go on without the aid of men skilled in jurisprudence, in the 
practice of the courts, and in those matters affecting rights and 
obligations which form the subject of all judicial proceedings. 
If such communications were not protected, no man would 
dare to consult a professional adviser with a view to his defence 
or to the enforcement of his rights. (Greenleaf, 273, and cases 
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there cited.). And this protection is now not qualified by any 
reference to proceedings pending or in contemplation. The 
privilege is not personal to the counsel, but is a rule of law for 
the protection of his client. The principles on which the 
rule is founded necessarily impose on it some qualifications. 
An attoyney may be compelled to disclose the name of the per- 
son by whom he was retained, in order to let in the confes- 
sions of the real party in interest; likewise the time when an 
instrument was put into his hands. He may also be called on 
to prove the identity of his client; the fact that he or his client 
is in possession of a certain document, for the purpose of let- 
ting in secondary evidence of its contents. 

Mr. Fisher’s privilege cannot exist in any case unless he 
appears to the commissioners to bear the relation of counsel. 
He was liable to be examined as a witness in any case before 
them. To excuse himself, he must be brought within the ex- 
ception. He may, therefore, be examined as to which of the 
Choctaw claimants are his clients, and when and by whom he 
was retained, but not as to the terms or conditions of the re- 
tainer. He may also be called on to state whether he or his 
client is or has been in possession of any document which the 
commissioners may deem important as evidence, and what 
disposition has been made of it; but cannot be interrogated as 
to its contents. 

The privilege secured to the client by protecting his confi- 
dential communications is accompanied necessarily by another 
consequence. ‘I‘he facts stated by Mr. Fisher to bring himself 
within the exception, and relieve himself from the duty of tes- 
tifying, nuust be held to be made with the knowledge and ap- 
probation of those whom he represents, and may be regarded 
by the commissioners as established facts, to have their full 
weight against the claimants. In claiming the exemption for 
him, they recognise him as their counsel and agent before the 
board, and are bound by his admissions. If, in determining 
whether any of the cases are within the 9th section, it shall 
appear that the assignment or agreement to assign was reduced 
to writing, and, thus written, executed by the parties, the gen- 
eral rule of law is, that the written instrument must be pro- 
duced. If it appear that it is not in the power of the party 
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desiring to use the evidence to produce the deed, then second- 
ary evidence may be received of its contents. The destruction 
of the paper is one of the excuses for non-production; so, if 
the writing is in possession of the claimant or his counsel, 
and notice to produce has been given, and it is not produced, 
secondary evidence is admissible. And it would not be a 
rigorous or unauthorized application of this rule to admit the 
secondary evidence, if it shall appear to the satisfaction of the 
commissioners, that, at the date of the notice to produce the 
written instrument, it was in the possession or subject to the 
control of the counsel or claimant, and beyond the control of 
the United States or the commissioner, and is not produced. 
In the case of Jackson vs. Nielson and wife, (18 John., 329,) 
the court held that the attorney was properly required to tes- 
tify to the fact where the deed was at the time of trial; and, 
on page 333, state, when a party withholds and suppresses 
a deed to which his adversary has a right, every intendment 
should be made against him. We think the evidence of the 
contents of the deed should have been submitted to the jury, 
with strong intimations that they ought to believe the premises 
to be included in the deed; as, if they were not, the plain- 
tiff, by producing it, could show with certainty how the fact 
was; and that its non-production, the deed being in court, 
was very strong presumptive evidence against the plaintiff. 
So, in this case, when Mr. Fisher refused to testify, on the 
ground that he was counsel, and interested in kind for his pro- 
fessional services; and two witnesses swore that powers of at- 
torney or contracts were made by which he (Fisher) was to re- 
ceive one half of the Indian claimants’ lands for his services in 
recovering said lands, and that the written contracts went into 
his possession as such; and the original powers of attorney or 
contracts are not produced to correct any error in the secondary 
evidence,—it appears to me that all the rules of law touching 
the subject would, from the fact of withholding them, raise a 
strong presumption against the claimants. 

The propositions thus stated will enable the commissioners 
to proceed with the examinations before them, without giving 
specific answers to the several questions propounded. I prefer 
not to give an opinion on a hypothetical state of facts, but 
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rather to state legal principles, and leave their application to 
the commissioners, — 

The deed from Naholabmuntubbe is an irrevocable power of 
attorney, which confers on John Johnson, for a valuable con- 
sideration, full power and authority to obtain his lands cr 
scrip, and to sell either or both absolutely, at the pleasure of 
the attorney in fact. There is no reservation in favor of the 
grantor. Is this an assigument, within the 9th section of the 
act of 1842? In the case of Hunt vs. Rousmaniere’s admin- 
istrator, (10 Wheat., (74,) the Supreme Court reviewed the law 
on the subject of powers of attorney, and held that a letter of 
attorney may in general be revoked by the party making it, and 
is revoked by his death. Where it forms part of a contract, 
and is a security for the performance of any act, it is usually 
made irrevocable in terms, or, if not so made, is deemed ir- 
revocable in law; and such a power of attorney, though ir- 
revocable during the life of the person giving it, becomes, at 
law, extinct by his death. But if the power be coupled with 
an interest, It survives the person giving it, and may be ex- 
ecuted after his death; and such a deed is an assignment with- 
in the 9th section. The deed in this case is made for a valu- 
able consideration, and is prima facie an assignment. The 
words admit of explanation, for the instrument is not a direct, 
but only a constructive assignment of the lands or scrip, or part 
ofthem. (4 Pickering, 376.) The commissioners may, there- 
fore, consider the power of attorney as prima facie evidence 
of assigiument, susceptible of explanation by parol testimony 
and circumstances; and they will disallow only so much of 
the Indian’s claim as they may be satisfied by the testimony 
was in fact assigned to the attorney by the contract of which 
this irrevocable power of attorney was a part. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 

Hon. Wiiuiam L. Marcy, | 

Secretary of War. 
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COMPENSATION OF PURSERS ATTACHED TO WAR STEAMERS. 


The purser attached to the war steamer Missouri is entitled to the same rate of 
compensation as pursers of frigates of the same rate. 

War steamers of the tonnage, spars, rigging, and armament of frigates, and 
rated as such by the department, may be regarded as frigates, for the purposes 
of determining the compensation to which the pursers thereof are entitled. 

if, however, it be found that this construction of the law produces any embar- 
rassment in the outfit or allowances of steam vessels, it may be obviated by a 
regulation arranging all the vessels of war using steam-power into two classes. 


ATTORNEY GENERAL’s OFFICE, 
May 30, 1845. 

Sir: I had the honor to receive your communication of the 
21st of March, requesting my opinion upon the case presented. 
by the Second Comptroller of the Treasury in his letter trans- 
mitted with yours. ‘The question presented by the Comptroller 
is, Whether the United States vessels Missouri and Mississippi, 
under the act of Congress of 26th August, 1842, are to be re- 
garded as frigates or as steamers of the first class, and the pay 
of pursers attached to them regulated accordingly? The ques- 
tion is one of much difficulty, and I have not entire confidence 
in the conclusions at which I have arrived. It appears to me 
that the reasoning employed by the accounting officers is very 
technical. It is often unsafe to found conclusions on the literal 
construction of words employed, when, in several laws relating 
to the same subject, it is found that Congress has employed 
different terms in reference to the same vessel. 

The Missouri and Mississippi were built by virtue of the act 
of Congress of 3d March, 1839. Authority was given to build 
three steam vessels of war; and it was left to the Secretary of 
the Navy, under the direction of the President, to determine 
on the models, capacity, and armament, as in his opinion 
should be best for the public interest and most conformable to 
the public service. In tonnage and other respects, they were 
of the class of vessels denominated frigates. They were equip- 
ped with the masts, spars, sails, and rigging of a frigate, and 
with the engines and machinery to give them steam-power. 
By the department they were rated as frigates; and it is known 
that a great object in their construction and ontfit was to make 
them effective ships of war, adapted to all purposes of naviga- 
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tion without resort to the auxiliary power of steam. And the 
question presented for consideration involves the inquiry how 
far Congress has, by the act of 26th August, 1842, exercised 
the unquestioned power of controlling the Navy Department 
in thus rating these vessels, and especially so far as concerns 
the pursers’ pay. Was it intended to declare that all war 
steamers shall be divided into two classes, whatever may have 
been the rate given to them at the department? This is a most 
important inquiry. From the time of the separate organization 
of the Navy Department, in 1798, the Secretary of the Navy, 
under the direction of the President, has exercised the power 
of rating all vessels which may have been authorized to be 
built. It is given to him by the act of 3Uth April, 1798, which 
directs him to execute all orders which he may receive from 
the President relative to the procurement of naval stores and 
materials, and the construction, armament, and employment of 
vessels of war, as well as other matters connected with the 
naval establishment of the United States. It is a power of 
great importance to the department, involving the extent and 
character of complements of officers and men, and of allow- 
ances of all kinds of stores and supplies. Prior to the passage 
of the act of 1798, Congress not unfrequently—probably in all 
cases—fixed by law the complement of officers and men for 
each ship. The power still exists in Congress, if they deem 
it proper to exercise it. But it is believed it has not been ex- 
ercised since that date. In the act of 29th April, 1816, Con- 
gress directed the building of nine ships, to rate not less than 
seventy-four guns; twelve ships, to rate not less than forty-four 
guns: and yet there is no act of Congress which has fixed the 
rate of a seventy-four or of a forty-four-gun ship. I have no 
doubt that the department has this power of rating vessels of 
war, under the direction of the President, unless Congress 
shall exercise its controlling power. 

The act of 26th August, 1842, introduced an entire change 
in the organization of the pursers’ department in the navy. 
That was its main object. It changed their duties and the 
mode of supplies, and, as a consequence, gave them a salary 
or annual payment, instead of the compensation previously re- 
ceived. ‘lhe pay is graduated by the character of the vessel 
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in which the purser serves; and it was rather the intention of 
Congress to adopt the rating of vessels fixed by the department, 
than to establish a rate for the department. At its passage, 
there were constructed and contemplated vessels propelled in 
whole or in part by steam, which did not appropriately belong 
to any one of the rates established by the department. To the 
purser of a frigate a specific pay is given, and to one of a steamer 
of the first or second class a different rate of pay is given. 
This graduation of pay was influenced by the size of the vessel 
and the care, trouble, and responsibility incurred. While it 
may be admitted that all vessels using steam may properly be 
called steamers, it is by no means inconsistent with a fair inter- 
pretation of the act that a vessel using steam may be a frigate. 
The act does not specify or direct what steamers shall be of the 
first or second class, but leaves the classification, as it had left 
the rating, to the department. And I construe the act to re- 
cognise all vessels rated by the department as belonging to that 
denomination or rate which had been or.may be given; and 
such steamers as, from their outfit, tonnage, armament, and 
equipment, do not appropriately belong to any one of them, 
are to be classed as steamers of the first or second class, as 
may be determined by the department. If this be not so, then 
a vessel with all the outfit of a forty four-gun ship, and rated 
by the department as a frigate, loses its rate, without any man- 
ifestation or declaration of a purpose on the part of Congress 
to produce that result. 

I am, therefore, of opinion that the purser of the Missouri 
may be paid as the purser of a frigate; and if it is found that 
this construction of the law, founded on the exercise of a dis- 
cretionary power by the department, produces any embarrass- 
ment in the outfit or allowances of steam véssels, it may be 
readily obviated by the department by regulation arranging all 
the vessels of war using steam-power into two classes. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. Y. MASON. 


Hon. Georce Bancrort, 
Secretary of the Navy. 
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SIIIP-MASTERS ABROAD—WHEN TO DEPOSITE REGISTERS 
WITH CONSUL. 


The 2d section of the act of 28th February, 1803, does not require the papers of 
an American vessel in a foreign port to be delivered to the consul, except in 
cases where it is necessary to make an entry at the custom-house. 

A requisition of a deposite of papers, in all cases of arrival where, by the local 
laws, an entry is not necessary, and where there is no trading or purpose 
trade, might sdd to consular emoluments, but would be embarrassing to the 
interests of navigation. 


ATTORNEY GENERAL’S OFFICE, 


June 11, 1845. 


Sir: Ihave had the honor to receive your communication 
of the 16th April last, with a letter from the United States con- 
sul at Nassau, asking my opinion on the question presented by 
the consul. He states that his instructions to his agents have 
been to this effect: ‘That any voluntary arrival at their ports 
obliges the master of the vessel, upon his arrival, to deposite 
his register, whether such arrival be for advices or not, or 
whether the vessel comes to an entry or not, and without re- 
spect to her remaining twenty-four hours, or any definite time 
ornot.’’ And the question presented for consideration is, Are 
those instructions warranted by law? By the 2d sectian of the 
act of 25th February, 1803, it is made the duty of every mas- 
ter of a vessel belonging to citizens of the United States, who 
shall sail from any port of the United States, on his arrival at 
a foreign port, to deposite his register, sea-letter, or Mediterra- 
nean passport, with the consul, vice-consul, or commercial 
agent, if any there be at such port. In case of refusal or 
neglect, he is subjected to a penalty of five hundred dollars. 
And the same section makes it the duty of such consul, vice- 
consul, or commercial agent, on such master or commander 
producing to him a clearance from the proper officer of the port 
where his ship or vessel may be, to deliver to the said master 
or commander all of his said papers. 

Taking the whole section together, it is very obvious that 
Congress required the papers of an American vessel in a foreign 
port to be delivered to the consul only where it was necessary 
to make an entry at the custom-house. It is on the master’s 
producing a clearance, that the consul is to return him his pa- 
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pers; and there can be no clearance where there is no entry. 
If an American vessel arrive at her port of discharge, or for 
any reason other than the purpose of trading with the whole or 
portion of her cargo, she shall remain so long as, by the law 
of the country, to require it, she must enter at the custom- 
house of such port; and, in all such cases, the master must 
deposite his register. But the law does not extend the duty 
beyond this. A requisition of a deposite of papers, in all cases 
of arrival where, by the Jocal laws, an entry is not necessary, 
and where there is no trading or purpose to trade, might add 
to consular emoluments, but would prove extremely embarrass- 
ing to the navigating interest. The object of the law is to 
compel masters of vessels belonging to American owners, sail- 
ing from American ports, to respect our own laws, and those of 
the foreign countries to whose ports they may go for the pur- 
pose of trade; and this object is attained by requiring thein to 
exhibit the evidences of their being lawful traders to our con- 
suls at the ports where they have to enter. Beyond this, 
neither the law nor good policy requires that their duty shall 
extend. | 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. Y. MASON. 
Hon. James BucHanan. 


Secretary of State. 


POSTMASTERS—HOW TO BE COMPENSATED UNDER ACT OF 1845. 


The act reducing the rates of postage upon letters, &c., transported in the public 
mails, passed March 3, 1845, provides against embarrassment in the mail ser- 
vice on account of deficiency in its revenues, by placing a fund at the disposal 
of the Postmaster General, to which he may resort in cases of necessity. 

This fund should be applied to the purposes for which, and in the spirit in which 
it was appropriated, viz: to supp!y any deficiency which might be actually 
ascertained, and which might threaten to defeat the objects of the establish- 
ment, subject to the proviso that the expenditures for the Post Office Depart- 
ment shall not, in the aggregate, exceed the annual amount of four million 
five hundred thousand dollars, exclusive of salaries of officers, clerks, and mes- 
sengers of the General Post Office, of its fund for contingencies. 

The twenty-first and twenty-second sections are to be taken as in part materia, 
as the sum appropriated in the former affects, to its full extent, the amount 
which the Postmaster General may expend under the latter. 
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The appropriation is the primary fund for the compensation of postmasters; 
but, as that is from anticipated revenue only, any deficiency thereof that may 
happen in consequence of the reduction of postage may be made up from the 
fund thus provided. 


ATTORNEY GENERAL’S UFFICE, 
June 28, 1845. 


Sir: Your communication of the 5th ultimo, with the letter 
of the deputy postmaster at Boston accompanying it, was duly 
received, and I regret that urgent official engagements, and 
other causes beyond my control, have prevented me from fur- 
nishing my opinion at an earlier day. 

You represent that there is reason to apprehend that the re- 
duction of postages under the operation of the act of Con- 
gress of March 3, 1845, may be so great as to render the com- 
pensation allowed by law to the deputy postmasters insufficient 
to defray the expenses of their offices, including charges for 
the labor of assistants necessary to the duty of receiving, trans- 
Iitting, and delivering the contents of the mails. 

The question on which you ask my opinion is, Whether 
there is any provision of law which will authorize you to sup- 
ply the apprehended deficiency ? 

The subject is one of great interest and of extreme deli- 
cacy. It is a matter of regret that the question should be re- 
garded as doubtful. The importance of a prompt and regular 
distribution of the mails and of an efficient management of 
the post office must be acknowledged, while it is not desirable 
to claim for the department a discretionary power which may 
be liable to abuse. With a full appreciation of its importance, 
T have examined the subject with great care, and now give you 
the result of that examination. 

The system established by law for furnishing to the public 
facilities of intercommunication by mail is of vast public im- 
portance, and in its operation reaches every part of our widely 
extended country. It consists of three great divisions—the 
General Post Office, the post offices, and the transportation of 
the mail. Each is essential to the operations of the other. The 
General Post Office at the seat of government directs and reg- 
ulates the entire vast machine, the post offices receive and give 
out letters, papers, and other matter depvsited, and the contract- 
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ors transport them from one point to another for distribution. 
This system in all its parts is called in the laws the Post Office 
Department. Its expenditures may be classed in like manner. 
The expenses of the General Post Office are regulated by law, 
and are satisfied by specific appropriations made by Congress. 
The transportation of the mail is made by contract, and the 
contract prices are paid by requisitions of the Postmaster Gen- 
eral on the revenues of the department on deposite in the trea- 
sury; and the expenses of the post offices are paid by an allow- 
ance to the deputy postmasters of commissions on those reve- 
nues received by them at their respective offices. The appro- 
priations for the first are made out of any money in the treas- 
ury not otherwise appropriated, while those for the other two 
branches of service are made out of any moneys in the treas- 
ury arising from the revenues of the department. 

The question under consideration depends on the extent of 
authority given by law to the Postmaster General to sustain 
the system in all its parts by supplying deficiencies of the 
emoluments allowed to meet ecessary expenses in one of its 
important divisions. 

By the fourteenth section of the act of March 3, 1825, the 
Postmaster General ‘‘is authorized to allow to each postmaster 
such commission on the postages by him collected as shall be 
adequate to his services and expenses,’’ with a proviso that 
this commission shall not exceed certain specified rates per 
centum, which he cannot enlarge without authority of law. By 
the forty-first section of the same act it is directed that ‘“when- 
ever the annual emoluments of any postmaster, after deducting 
therefrom the necessary expenditures incident to his office, shall 
alount to more than two thousand dollars, the surplus shall 
be accounted for to the Postmaster General, to be accounted for 
by him as other moneys accruing from the post office estab- 
lishment.”’ 

With the commissions thus allowed to the deputy postmas- 
ter, the necessary expenses incident to his office are defrayed. 
The law clearly contemplates that the emolument shall be ade- 
quate to compensate his services and to discharge necessary 
expenses; and when the allowance under the fourteenth sec- 
tion shall be excessive, the forty-first disposes of the surplus. 
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There is another source of revenue to the postmasters in the 
several cities of the Union, arising from the use of boxes or 
other receptacles for letters, by individuals, for their own conve- 
nience. By the act of the 18th of May, 1842, the postmasters 
are required ‘¢ to render an account of such receipts under oath; 
and if on such accounting it shall appear that a net sum has 
been so received exceeding three thousand dollars in any one 
year, such excess shall be paid to the Postmaster General for 
the uses and purposes of the Post Office Department.”’ 

The Postmaster General, in the exercise of authority given, 
established regulations for the government of the Post Office 
Department. By one of these, to be found in chapter 7, on 
the office of deputy postmaster, it is directed that the duties of 
his office “‘ must be performed by himself personally, or by a 
sworn assistant or assistants, whom he may employ to aid him 
when necessary; for the care and attention of every one of 
whom he will be himself responsible to the department.” 

The law thus gave to the deputy postmaster funds, out of 
which he received his own compensation, and defrayed the ex- 
penses of his office. From the nature and extent of his duties, 
he required assistants to enable him to perform them. ‘Those 
assistants he was authorized to select and compensate. The 
mode of compensation made it his interest to consult economy, 
and a judicious selection is secured by his responsibility for 
their conduct. To perfect the system in this particular, the 
laws gave to the General Post Office a controlling power to su- 
pervise the expenses as well for assistants as for other objects, 
and the authority to prevent unnecessary expenditure, or the 
employment of a larger number of assistants than was required 
for the proper performance of appropriate duties. 

The act of the 2d of July, 1836, changed the organization 
of the Post Office Department, and provided more effectually 
for the settlement of the accounts thereof. It required that the 
revenues arising in that department, and all debts due to the 
same, shall, when collected, be paid, under the direction of the 
Postmaster General, into the treasury of the United States; that 
the Postmaster General shall submit to Congress, at each an- 
nual session, specific estimates of the sums of money expected 
to be required for the service of the department in the subse- 
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quent year, commencing on the first day of July, under several 
specific heads, the first of which is compensation to postmas- 
ters. And the 3d section requires ‘‘ that the aggregate sum for 
the service of the Post Office Department in each year shall be 
appropriated by law out of the revenues of the department, 
and that all payments of the receipts of the Post Office De- 
partment into the treasury shall be to the credit of the said ap- 
propniation.’? These estimates and appropriations have been 
annually made. The admirable mode of compensating post- 
masters, and of defraying their expenses of office, prescribed 
by the 14th section of the act of 1825, has been adhered to, 
and made the basis of estimates and the rule of expenditure. 

The effect of this radical change in the fiscal affairs of the 
department was to bring into the treasury all its revenues, and 
to keep there a separafe account, crediting all its gross receipts, 
and charging payments for its maintenance. By annual appro- 
priations, provision has been made for the compensation of 
postmasters, and out of these appropriations the office expenses, 
inclusive of the pay of assistants, have been defrayed. The 
funds so appropriated and paid were by this act expressly de- 
clared to be the revenue of the Post Office Department, and, as 
collected revenue, applied by appropriations to these objects of 
expenditure. 

In this state of the law, the act of the 3d of March, 1945, 
was passed. It is entitled ‘“An act to reduce the rates of post- 
age,’’ &c. It was manifest that this reduction of the rate was 
very great; and although it was anticipated that a correspond- 
ing increase of mail-matter would be invited into the offices, 
two sections were introduced to guard against the possible in- 
terruption of the post office system by reason of inadequate 
revenues. By the 2lst section it is enacted, ‘‘ that for the pur- 
pose of guarding against the possibility of any embarrassment 
in the operation of the Post Office Department, consequent on 
any deficiency of the revenues of the said department, which 
may be occasioned by the reduction of the rates of postage by 
this act made, there be, and hereby is, appropriated seven hun- 
dred and fifty thousand dollars, to be paid out of any money 
in the treasury not otherwise appropriated, and to be placed to 
the credit of the Post Office Department in the treasury of the 
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United States, to be applied, under the direction of the Post- 
master General, to supplying any deficiency in the regular rev- 
enues from postage in the same manner as the revenues of the 
said department are now by law applied. 

The 22d section directs, that in case the postages collected 
from the rates of postage prescribed, with the annual appropri- 
ation of seven hundred and fifty thousand dollars, shall prove 
insufficient to defray the expenses of the mail service through- 
out the United States, to an extent equal to what is now en- 
joyed by the public, and also the expense of extending and 
enlarging the same in due proportion with the increase and 
expansion of the population, particularly in the new States 
and Territories, the deficiency that may so arise shall be paid 
out of any moneys in the treasury not otherwise appropriated, 
provided the amount of expenditure for the Post Office Depart- 
ment shall not, in the entire aggregate, exceed the annual 
amount of four million five hundred thousand dollars, exclusive 
of salaries of officers, clerks, and messengers of the General Post 
Office, and of the contingent fund of the same. 

These two sections must be construed together. ‘They are 
in part materia, and the-one is the context of the other. The 
expenditure of the sum appropriated in the 2Ist, necessarily 
affects, to its full extent, the amount which the Postmaster 
General may expend under the 22d section. 

‘<In the exposition of a statute, the leading clue to the con- 
struction to be made, is the intention of the legislature. As 
a primary rule, it is to be collected from the words; it is to be 
gathered from the occasion and necessity of the law, being the 
causes which moved the legislature to enact it.’’ ‘‘ The cone 
struction of a statute, like the operation of a devise, depends 
upon the apparent intention of the maker, to be collected either 
from the particular provisions or the general context.’’ ‘“‘ Words 
and phrases, the meaning of which, ina statute, has been ascer- 
tained, are, when used in a subsequent statute, to be under- 
stood in the same sense.’’ But where words have not been so 
employed, and their construction established, learned judges 
have felt themselves bound to construe them according to their 
plain and popular meaning. ‘The application of these familiar 
rules to the laws on this subject, appears to me to lead us 
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to conclusions so plainly, that 1 cannot doubt as to their cor- 
rectness. 

The rates of postage established by law at the date of the 
passage of the act of 3d March, 1845, had produced a revenue 
sufficient to maintain the post office establishment. Its annual 
expenses in all its parts did not exceed four and a half millions 
of dollars. The declared intention of Congress in that act is, 
that the public shall continue to enjoy the same extent of mail 
service, whatever practical results on the receipts of the depart- 
ment might be wrought by the reduced rates of postage. This 
advantage to the public was certainly to be secured; and the 
expenditures of the system, exclusive of the General Post 
Office, night go up to, but could not exceed, four millions and 
a half of dollars. The primary fund is its own revenues; in 
aid of them is given the appropriation of seven hundred and 
fifty thousand dollars, in the 21st section; and if deficiency 
still exist, it may be made up by drafts on the treasury to the 
maximum of four millions and a half. The proviso excepts the 
expenses of the General Post Office; thus sliowing that this di- 
vision of the department would have been included but for the 
exception. The rule, exceptto untus exclusio alterius, applies 
in full force, and justifies the conclusion that this appropriation 
was intended to enable the Postmaster General to carry on ef- 
ficiently the other branches of the system—the post offices, as 
well as the transportation of the mail. ‘This construction is 
strengthened by the provisions of the 21st section. A deficiency 
of revenue was regarded as possible—this result would neces- 
sarily embarrass the department. ‘To guard against enibarrass- 
ment in its operations in the most extended sense of the term, 
an appropriation of seven hundred and fifty thousand dollars is 
placed at the disposal of the Postmaster General, to be applied 
by him in supplying any deficiency in the regular revenues 
from postage, in the same manner as the revenues of the de- 
partment are now by law applied. Postages-are a tax on the 
people who receive letters or other chargeable matter through 
the mails—they form the revenues of the department. By the 
act of 1525 a commission on this revenue was allowed to each 
postmaster at a rate deemed to be adequate to his compensation 
and the expenses incident to his office. ‘The commission is 
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regulated by a sliding scale, adopted for convenience, and bear- 
ing a proportion to the trouble, expense, and responsibility in- 
curred in performing his duties. The entire amount of postages 
is nevertheless the revenue of the department, so expressly 
declared to be by the act of 1836, and the postmaster receives 
his emoluments out of that revenue, without any personal claim 
on the individuals paying the tax, and to be assessed after it 
passes in fact or constructively into the treasury. He is, as to 
the sum reserved to him, a collecting and disbursing officer of 
the departnent. The 21st section declares that if there bea 
deficiency of revenue from postage, the appropriation may be 
resorted to, to supply it, by its application in the same manner 
as the revenues of the department are now applied. The ex- 
penses of the post offices were then, and are now, paid out of 
the revenues for postage; and, therefore, the appropriation may 
be resorted to, if found necessary in the exercise of a sound 
discretion by the Postmaster General, to supply any deficiency 
in the necessary means of maintaining the post offices, whose 
essential importance, as a part of a system, is not less than that 
of the transportation of the mail, or of the General Post Office. 

It is a power of great delicacy, to be exercised in a certain 
contingency; but it is the duty of the Postmaster General to 
exercise it if the contingency shall occur. It is manifestly the 
intention of Congress that the mail service shall not be sus- 
pended or embarrassed by reason of a deficiency of regular rev- 
enues. It is manifest that it is the intention of Congress to 
guard against this contingency by placing at the disposal of 
the Postinaster General other funds, equal in amount to those 
which had produced the desired result, tv be resorted to only 
in the event that the uncertain and unascertained results of the 
reduced rates of postage should so impair the revenues of thie 
department as to embarrass its operations and deny to the public 
the great advantage of an efficient mail system. 

The power should be exercised in the same spirit in which 
it is given; not to supply a conjectural deficiency, but one as- 
certained by experience, and threatening to defeat the ends of 
the post office establishment. It is a matter not to be regretted, 
that, in the exercise of this discretionary power, the Postmaster 
General will find that Congress has furnished a guide in the act 
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of 3d March, 1845, entitled <‘An act making appropriations for 
the service of the Post Office Department, for the year ending 
30th June, 1846.’" The act appropriates moneys arising from 
the revenues of the department to an amount within a fraction 
of four million five hundred thousand dollars, the estimated 
receipts and expenditures from that source. Amongst the ap- 
propriations is one ‘ for compensation to postmasters,’’ of nine 
hundred and seventy-five thousand dollars; and another “ for 
transportation of the mail,’’ three million and fifty thousand 
dollars; and another ‘¢ for clerks for offices,’’ (for the offices of 
postmasters,) two hundred thousand dollars. On referring to 
the estimates laid before Congress at the commencement of the 
session, it is found that the sums were supposed to be suflicient 
to cover all expenses incident to the post offices. They were 
deemed sufficient to secure to the public the same amount of 
mail service which had been previously enjoyed, and may be 
properly regarded as a limit beyond which the expenditures 
under this head should not be carried. 

Regarding these as the necessary expenditures, the appropri- 
auions were made of the anticipated reyenues. The sums placed 
at the disposal of the Postmaster General were to be resorted to 
it the revenues did not yield the expected amount. If they do 
not fall short, the amount so appropriated may be expended. 
If they do, the deficiency may be supplied by resort to the sums 
appropriated by the 21st and 22d sections. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. Y. MASON. 
Hon. Cave Jounson. 


TO WHOM PATENTS FOR INVENTIONS MAY BE [SSUED. 


Patents for inventions cannot issue to inventors and assignees of a partial interest 
joindy, but may issue to assignees of the whole interest. , 

No provision has been made for the issue of a patent for a part of un invention 

to the inventor, and for the other part to his assignee. 
ATTORNEY GENERAL’S OFFICE, 
=~ a 
July 7, 1845. 
Str: I have had the honor to receive your communication, 
referring to me a letter from the Commissioner of Patents, of 
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the 10th ultimo, and asking my official opinion on the question 
stated by him. The Commissioner states the question to be: 
‘¢Can an inventor, under the 6th section of the act entitled 
‘An act in addition to an act to promote the progress of science 
and the useful arts,’ approved 3d March, 1837, assign to others, 
before the issue of letters-patent, any interest in his invention 
less than the whole ?”? 

The section referred to authorizes the issue of patents to the 
assignee or assignees of the inventor or discoverer; the assign- 
ment thereof being first entered of record, and the application 
therefor being duly made, and the specification duly sworn to 
by the inventor. This is an enabling statute. Prior to its 
passage, letters-patent could only issue to the inventor; and, 
after they were issued, they were assignable so as to give the 
assignee, in whole or in part, legal rights. The act of 1837 
gave the right to the assignee or assignees to have the patent 
issued to him or them, and not to the inventor. Before its 
passage it had been held by Mr. Justice Washington that the 
effect of an assignment, previously to the grant of the patent, 
was to constitute the patentee a trustee for the assignee, to the 
extent of his assigned interest—a right to-be enforced only ina 
court of equity. The forms of proceeding prescribed by the 
previous laws, the oath and the directions as to the issue of the 
patent, and the terms of the patent itself, all clearly show, in 
my opinion, that the patent was properly to issue only to the 
inventor if living. The 11th section of the act of 4th July, 
1836, made patents assignable in law, either as to the whole 
interest, or any undivided part thereof, and required the assign- 
ment to be recorded in the Patent Office. This power of assign- 
ment, however, applied only to the patent, and not to the right 
to sue out the patent. The act of 1837 authorized the issue 
of the patent to the assignee or assignees, under an assignment 
made before the patent was granted. ‘The practice under this 
law has been to confine it to the cases within its terms—to 
cases of assignment of the whole interest. It appears to be 
very clear that the section was framed in view of such cases 
only. The patent is to issue to the assignee or assignees, and 
not to the inventor and his assignee. The inventor is required 
by the 6th section to swear to the specification; and no other 
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duty is imposed on him, or right reserved to him. The cases 
within its operation cannot be enlarged by reference to the 11th 
section of the act of 1836. But, on the contrary, the construc- 
tion adopted at the Patent Office is strengthened by the fact 
that while the 11th section embraces cases of partial as welF 
as general assignment, the 6th section of the act of 1837 is 
confined to cases of assignment of the whole right. Under. 
standing the inquiry of the Commissioner to be whether par- 
tiat assignments, before issue, entitle thé partial assignee to 
have the patent issued to him to the extent of his interest 
within the meaning of the 6th section of the act of 1837, I am 
of opinion that the usage'of the Patent Office is correct; that 
the patent must issue to the inventor, unless proof of a totak 
assignment is offered, according to the ternts of that section, 
and then to the assignee or assignees; and that the law does: 
not provide for the case of the issue ots patent to the inventer’ 
and an assignee of a patt interest. If I had doubt on the sub- 
ject, I would advisé that the practice of the Patent Office should: 
be adhered to until Congress shall interpose and provide ‘for 
the tase; for a patent issued otherwise might, ina judicial: ia- 
vestigation, be held to have issued contrary to law, and the 
rights of. the patentees be materially affected. The act of 1837 
does not inypair the equitable rights which an assignee, beforé 
issue of patent, had, and his interests will be pmiecles by the: 
courts. 
I have the honor to be, respectfully, sir, your obedient ser- 
vant,. 


J. Y. MASON. 


Hon. James Bucuanan, 
Secretary of State. 
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SECRETARY OF WAR CANNOT. COMPENSATE COLLECTORS FOR 
DISBURSING MONEYS, &c.  - - 

The Secretary of War, in the ordinary execution of his public duties, cannot 
employ and compensate collectors, &c., in the revenue service, for disbursing 
moneys appropriated for topographical purposes. 

ATTORNEY GENERAL’ s OFFICE, 
July 14, 1845. 
‘Str: I have received your letter of the 22d of April last, 
with the accompanying report of Colonel Abert, from the ‘To~ 
VoL. t1v—26 
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pographical Bureau, and have examined the two questions sub- 
mitted for my opinion. They are thus stated: ‘1st. Can the 
War Department, in the execution of its public duties, employ 
and compensate officers of the revenue service? 2d. And if 
so, can that compensation ever be allowed to exceed four hun- 
dred dollars per annum? -The 18th section of the act of 7th 
May, 1822, enacts that no collector, surveyor, or naval officer, 
shall ever recetve more than ‘four hundred dollars annually, 
exclusive of his cempensation as collector, surveyor, or naval 
officer, and the fines and forfeitures allowed by law for any 
services he may perform for the United States’in any other 
office or capacity. By the act of 3d. March, 1839, it was en- 
acted that no officer in any branch of the public service, or any 
other person, whose salary, or whose pay or emoluments, Is oF 
are fixed by law and regulations, shall receive any extra pay, 
allowance, or compensation, in any form whatever, for the dis- 
bursement of public money, or the performance of any other 
service, unless the said extra allowance or cofhpensation be 
authorized by law. Notwithstanding this section and the 5th 
section of the act of 3d March, 1841, restricting the emolu- 
‘ments of collectors, Mr. Legaré.was of opinion that collectors 
could be. compensated fer extra services under the act of "1822. 
A construction was given to the act of 1839, by which extra 
compensation was paid to persons whose pay or emoluments 
were fixed by law, where such compensation was allowed by 
law for the service rendered. Then came the provision of the 
act of 23d August, 1842, which enacts “‘ that no officer in any 
branch of the public service, or any other person, whose salary, 
pay, or emoluments is or are fixed by law or regulations, shall 
receive any additional pay, extra allowance, or compensation, 
in any form whatever, for the disbursement of public money, 
or any-other service or duty whatever, unless the same shall be 
authorized by law, and the appropriation therefor explicitly set 
forth that it is for such additional pay, extra allowance, or com- 
pensation.’’ ' After the passage of this act Mr. Nelson, as Attor- 
ney General, held that collectors might receive compensation 
for superintending light-houses, because there was an appro- 
priation for such compensation, and it came within the excep- 
tion. ‘There is no such appropriation for the disbursement of 
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moneys under the direction of the Topographieal Bureau. 
The act of 842 was intended to put an end to extra allow- 
ances or compensation to officers receiving fixed pay or emolu- 
ments, unless Congress in the-appropriation explicitly provided 
for it. The introduction of this strong language, in lieu of that 
employed in the act of 1539, indicates very clearly the mean- 
ing and purposes of the law. A collector being such an officer, 
and there being no appropriation explicitly setting forth that he 
may be employed and compensated by the War Department 
for disbursing money appropriated for topographical purposes, 
fam of: opiaion that the War Department cannot employ and 
compensate him for such aeiiee even to the extent of the act 
of 1822. 

{ have the honor to be, ‘eepsuitully: sit, your obedient ser- 
vant, 

J. Y. MASON. 

Hon. Waiitam L. Marcy, 

Seoretary of War. 


DUTIES OF: COLLECTORS RESPECTING VESSELS FREIGHTED 
WITH LIVE-OAK. 


Collectors of cudtoms within Mississippi, Alabama, Louisiana, and Florida, 
may withhold clearances from any vessels on which there is reason to be- 
faeve live-oak or red cedar, cut from the public land, is freighted. 

&& is their duty, also, to prosecute for the violations of the law whenever viola- 
tions come to ornare 


Aeonien GENERAL’S nee 
Julg 15, 1845. 

Ser: T have received your letter of the 11th instant, with 
communications from the chief of the Bureau of Yards and 
Docks and from the collector of the customs at Jacksonville, 
Florida. My opinion is asked as to the authority and duty of 
the collector in granting or withholding a clearance from a ves- 
selon which there is reason to believe timber, cut from the 
public lands, is freighted. The 3d section of the act of March 
3, 1833, directs that, in addition to the provisions now in force 
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on.the subject-of the live-oak growing on the public lands, it 
shall be the duty of- all collectors of customs withih the Terti- 
tory of Florida and the States of Alabama, Mississippi, and 
Louisiana, before allowing a clearance to any vessel laden in 
whole, or in part, with live-oak timber, to ascertain satisfac- 
torily that such ‘timber was cut on private lands, or, if from 
public ones, by consent of ‘the Navy Department. And it is 
hereby made the duty of alt officers of the customs, and of the 
land officers, within said Territory and States, 10 cause prose- 
cutions to be seasonably instituted against al persons known 
to be guilty of depredations on or injuries to.the live-oak grow- 
ing on tLe public lands. This section requires the collector to 
ascertain satisfactorily if timber cut from the public lands -with- 
out authority forms a‘ part of her cargo; and rf so satisfied, he 
not only is not authorized to grant a clearance, but is required 
to cause prosecution to be seasonably instituted. He must be 
satisfied of the fact: and this he determines on the evidence 
before him, on his responsibility. If. a satisfactory allegation 
be made, he must perform this duty, unless the master of the 
vessel shall satisfy him that the timber was cut on private 
lands, or on public lands, with authority. The act.clearly de- 
volves on the master the proof that the timber was not cut 
im violation of law. Of the provisions of law. referred to if 
this section, that contained in the 2d section of the act of 
March 2, 1831, déclared ‘that, if the master, owner, or con- 
signee of any ship or vessel shall knowingly take on board any 
timber cut on lands reserved’ or purchased as aforesaid, (mean- 
ing for the navy of the United States,) without proper author- 
ity, or shall take on board any live.oak or red-cedar timber 
cut on any other lands of the United States, with intent to 
transport the same to any port or place within the United States, 
or to export the same to any: foreign country, the ship or vessel 
on board of whichthe same shall be taken, transported, or seized, 
shall, with her tackle, apparel, and furniture, be wholly for- 
feited to the United States.””? .The reasonable institution of 
prosecution, and enforcement of this penalty, requires of the 
collector to withhold the clearance, and t» apply for process 
against the vessel itself, which is forfeited if, on the trial, the - 
facts are found which will justifY her condemnatien. ‘The case 
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must be made to: appear satisfactory to him before he can be 
required to: perform this duty. 

‘1 have the honor to be, pespectully; sir, your bade ser- 
vant, ° : ‘. 
J. Y. MASON, 


| Hon. Gectan BaNCROFT, 
ice oe the Navy. 


= 


RIGHTS-OF PRE-EMPTIONERS IN rere RESPECTING LIVE- 
: 4, OAK, &c. 


Pre-emptioners under the act for the armed occupation and settlement of the un- 
settled part of the peninsula of East Florida; approved August 4, 1842,have 
mo right to cut live-oak or other timber for any purpose other than to clear 
and fence their land, until after the five years’ occupation shall have enabled 
them to acqitire a perfect title. 

All lands within the prescribed limits as to boundary amd quantity were open 
to such settlement, with'the single reservation contained in the third section, 
which prohibits any such settlement, within two miles of any permanent mil- 
itary post of the United States, established and garrisoned at the time such 
settlement and residence was commenced.. 

Settlers have all the rights necessary to enxble them to perfect their title by clear- 
ing, improving, and enclosing tHe land, but have no right to cut, or to have 
cut, valyable umber for sale or export. 

Slave property cannot be held for damages. 

e 
- ep rSCENES Gacneii’ s OFFICE, 


a .. July 16, 1845. 


Str: In the letter of the’ chief of the Bureau of Yards and 
Docks, dated May 28th ultimo, and whfich accompanied your 
commnnication to me of the 29th May, there are three ques- 
tions stated on which my opinion is asked, at the request of 
the agent for the préservation of live- pe in Fast Florida. 
They are thus stated: “*‘ Ist. It being my opinion that the per- 
mit does not authorize the settlér on the public lands in Florida 
to locate on public land abounding in live oak and red cedar, 
I wish to be informed what their privilege is under ‘those pet- 
mits. 2d. How far, under the law of pre-emption, the settler 
is permitted to destroy timber calculated for ship-building? 3d. 
Can slave property be held liable for damages when they 
have been .mstrumental in destroying timber, -under the ste 
perintendence of their owners or agents?’’ _ 
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_ 1. By the act to provide for the armed oceupation and settle- 
ment of the unsettled part of the peninsula of East Florida, ap- 
proved August 4, 1842, it was enacted that any person, being 
the head of a family, or single man over eighteen years of age, 
able to bear arms, who-has made, or shall, within one year 
from and after the passage of thig act, make ami actual settle- 
ment within that part of Florida. situate and being south and 
east of the base line, shall be entitled to one: quarter-section 
of said land, on four conditions, which are specified. I re- 
spectfully refer you to an opinion given by Mr. Nelson, at the 
request of Mr. Henshaw while Secretary of the Navy, dated 
Iith August, 1843. -I concur in his opinion that the settler, 
under this act, has no right to cut live-oak or other timber for 
any purpose but to clear, improve, and enclose his land and 
bring it into cultivation, before he has occupied the same five 
years and acquired a perfect title. All lands withm the pre- 
scribed limits as to boundary and. quantity were open to such 
settlement, with the single reservation contained in the third 
section, which prohibits any such settlement within two miles 
of any permanent military post of the United States, establish- 
ed and garrisoned at the time such settlement and residence 
was commenced. The permit gives to the settler, while oc- 
cupying the land on which he has settled, an inqhoate night, 
which is not perfected until he has resided on the lands for 
five years, and in other respects complied with the requisitions 
of the law. He has all the rights necessary to epable him to 
perfect his title by clearing, i improving, ard enclosing the Jand. 
But he has no right to cut, or to have cut, valuable timber for 
sale or export. The’ growth of timber on the land does not af- 
fect the settler’s right; the great national object contemplated 
by the passage of the act was of paramount importance, and 
Congress has not-reserved from the operation of its provisions 
lands within the limits set forth, eee they- might have op 
them live-oak and red cedar. 

2. Where the right of pre- emption exists, the seler who has 
complied with the provisions of the act of 4th September, 1841, 
has a right of occupancy for twelve months, within which he 
may perfect his title by paying the minimum price of the land 
claimed. Like the settles undes the armed occupation act, his 
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right is inchoate merely; and he has only those rights of prop- 
erty which ate necessary to the perfecting of his title. He 
may clear the land, build on it, and enclose it with a view to 
cultivation. For these purposes he may use or destroy any 
trees which may be necessary; but within these restrictions, 
and necessary ‘fire wood, he is confined. I speak of cases in 
which the right of the -pre-emptor exists; it does not exist in 
lands which have beén reserved from sale on account of live- 
oak timber which it was desirable to preserve for the use of the 
navy. 

3. In answer. to the third inquiry, I cannot conceive any 
principle on which slave property may be impounded or seized 
and held liable for damages. There is.no forfeiture of such 
property by trespass on the lands; and there is no authority 
for distraining property before judgment. T'respassers muy be 
driven off the public lands when detected in the commission of 
trespasses. But until trial and judgment of- conviction on 
prosecution, there is no process by which property not specifi- 
cally forfeited can be taken by the United States. The agent 
is appointed for the protection of the valuable timber on the 
publiclands. He is a mere ministerial officer, without judicial 
authority, and certainly. has not and ought not to have power 
to take and detain the property of those against whom he may 
deem it his duty to institute legal proceedings—a power of 
so delicate a character, that a mistake on his part might involve 
innocent individuals: in ruin, and subject — eens to im | 
mense claims for indemnity. 

I have the honor to be, respeetfuliy, sir, aad obedient ser- 
vaht, , 

J. y. MASON. 

Hon. Georcs Bancrort, 

. Secretary of the Navy. 


; 





RATES OF POSTAGE CHARGEABLE ON CERTAIN NEWSPA- 
PERS, MAGAZINES, &e. 


The contents, rather than the form and dimensions of publications, should be 
the criterion for determining the rates of postage thereon chargeable, 
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Rates of Postage Chargeable on certain Newspapers, &c. 


To entitle any publication to the privileges of a newspaper, its main object and 

pufpose must be the disseminauon of intelligence of passing events; must be 
issued in numbers consisting of not more than two sheets, whose superficies 
do not exceed 1,900 inches, at’ short stated MILES AS of not more than one 


month. ig ‘ 


This opinion defines magazines end pamphlets, and sides that the publicalina: 


styled the ‘ Living Age’? be rated as a magazine. 


ATTORNEY GENERAL'S Orrice, 

July 22, 1845. . 
Sir: I have received your communication of the 12th in- 
stagt asking my opinion on a question involving “any, and 
what, difference there exists between newspapers, pamphlets, 
mnagazines, and periodicals—if the latter should be under 1,900 
square inches,’’ under the act of Congress of March 3, 1845, in 
.view of the rates of postage to be charged. .The act recognises 
these four descriptions of nailable matter, and prescribes the 
rate of postage. The difficulty consists in determining, under 
its provisions, what, particular publications belong to each class. 
This has. been .found to be enibaryassing ta the department; 
and opinions have been given by Mr. Legaré and by Mr. Nel- 
son, at the request of.the. Postmaster General. I do not re 
gard it as yet freed from difficulty. -}'he 2d section of the act 
of March 3, 1845, declares that all newspapers of no greater 
size or superficies than L,9U0 square inches may be transported 
through the mails, by the editors or publishers thereof, to all 
subscribers or other persons within thirty miles of the publi- 
cation, free of postage. It also prescribes the rates of postage 
on newspapers of less size and of greater size; thus showing 
that Congress did not intend to fix‘an arbitrary standard of 
size or dimension to determine what is a newspaper. The 3d 
section prescribes the postage of all pamphlets, magazines, pe- 
riodicals, and every other kind and description of, printed or 
other matter, except newspapers. Pamphlets, magazines. and 
periodicals, have no free circulation; nor have all other kinds 
and descriptions of printed or other matter, except newspapers, 
however short the distance.. It appears to me that the excep- 
tion applies to the descriptive general terms immediately pre- 
ceding ‘‘every other kind amd description of printed matter, 
except newspapers;’”’ and, as a consequence, the pamphlets, 
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magazines, and periodicals, are -not a A with news- 
papers. 

In the 15th section » *mailable matter”? ana ‘¢ matter eoey 
transportable by mail’’ are defined to be all letters and news- 
papers, and all magazines and pamphlets periodically published. 
The continued and repeated distinctions between these several 
publications would lead to the.construction of the. act without 
much difficulty. But in the l6th section, Congress has, for 
the first time, given a definition of the term ‘¢ newspaper.’’ It 
is declared that the term ‘‘newspaper,’? hereinbefore used, 

shall be, and the same is defined to be, ‘any printed pliblica- 
tion issued in numbers consisting of not more than two sheets, 
and published at short stated intervals of not more than one 
month, conveying intelligence of passing events, and bona fide 
extras and supplements of any such publication. ” This defi- 
nition is substantially that given by McCulloch, in his Commer- 
cial Dictionary: The act of 1823 had defined a sheet to consist 
of four folio pages, eight quarto pages, sixteen octavo pages; or 
twenty four duodecinio pages, less than that of a pamphlet size 
or-magazine. ‘This is the-meaning of the term ‘sheet’’ used 
in the act of 1845. McCulloch’s definition of ‘‘ newspaper’? is, 
‘<publications in numbers, consisting commonly of single sheets, 
published at short and stated intervals, giving intelligence of 
passing events.’’~ His article on the subject throws much light 
ou the class of publications which come within the definition. 
‘‘Vheir utility,’ says he, ‘to commerce is unquestionable, 
The advertisements they circulate, the variety of facts and 
information they contain as. to the supply and demand of 
commerce-in all quarters of the world, their prices, and the 
regulations by which they are affected, render newspapers 
indispensable to commercial men; supersede a great mass of 
correspondence; ‘raise merchants jn’ remote places towards an 
equality, in point of information, with those in greater marts, 
and wonderfully quicken all the movements of commerce.”’ 
This is the legitimate commentary on the publication called 
‘‘a newspaper’’—a publication conveying intelligence of passing 
events. A magazine is defined by Webster to be ‘‘ a._pamphlet, 
periodically published, containing miscellaneous papers or com- 
positions.” A pamphlet is defined to be ‘a small book, con- 
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sisting of a sheet of paper, or of sheets stitched together, but 
not bound.’’ Magazines. and pamphlets are not newspapers; 
but it may be admitted that a newspaper, of a superficies not 
exceeding 1,900 square inches, may be put up in magazine or 
pamphlet form, and not be subject to postage as one or the 
other. I conclude, therefore, hat neither the dimensions por 
the manner of putting up determines the character of the pub- 
lication. What, then, is the criterion? The definition given 
in the law affords a satisfactory answer: it must be a publication 
communicating to the public intelligence of passing events. 
And it is to the contents, rather than to the form, that you must 
refer to determine the question. To entitle such a publication 
to the privileges of a newspaper, its main object and purpose 
must be to disseminate intelligence of passing events; and the 
employment of a portion of its columns ian publishing essays or 
compositions of a moral, political, or literary character, is not 
inconsistent with this leading and general abject. Under the 
act, to make a publication a newspaper, entitled to free circula- 
tion, it must-be, let, printed; 2d, issued in numbers, consisting 
of not more than two sheets, whose superficies dq not exceed 
1,900 inches; 3d, published at short stated intervals of not 
more than one month; and, 4th, conveying intelligence of 
passing events. It must be devoted, as its primary object; to 
this ptirpose of collecting amd disseminating news, or of cone 
veying intelligence-of passing events. 1 should be disposed to 
regard the *‘ Living Age’’ as a magazine; and the application 
of the rule which I have endeavored to give will enable you 
to decide on such others as’ may be presented. 

I have the honor to-be, respectfully, sir, your obedient ser- 


vant, | 
_ J. ¥. MASON. 
Hon: Cave Jounson, 


“ Postmaster General. 





COURTS-M ARTIAL—CASE OF CAPTAIN VOORHEES. 


Specifications of charge known to the Secretary of the Navy, by whom a naval 
court-martial was ordered, when former charges against the accused were pre 
pared by him before another and a distinct court, upon a different and disunct 
matter, may be tried before a subsequent court-martial, together wi other 
charges not previously known. 
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The inhibitions cohtained in the 38th article of the Rules and Regulations for the 
government of the navy, apply only to courts-martial ordered on the applica- 
tion of persons other than the Secretary himself. 


AtTrorngy GENERAL’s OFFICE, 
July 25, 1848. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 2ist instant, with the accompanying statement, 
prepared by B. F. Hallet, esq., judge advocate, ‘‘ of matter of 
law raised in the second trial of Captain P. F’. Voorltees, at 
Washington,”’ asking my opinion thereon, “‘ to aid the revising 
power in acting upori the decision of the court-martial.’’ | 

The question submitted is thus stated by Mr. Hallet: ‘‘ Under 
the 38th article of the Rules and Regulations established for 
the government of the navy of the United States, (act of April 
23, 1800,) can a specification of charge known to the Secretary 
of the Navy, where former charges against the accused were 
prepared by him, before another and distinct court-martial, upon 
a different and distinct matter, and which charge, so known, 
was then deferred for further consideration by the department, 
at the special request of the-accused, be tried before a subse- 
quent court-martial, tagether with other charges not previously 
known?’ According to the statement of facts which forms the 
basis of this question, Captain Voorhees, an officet of the navy, 
was tried on charges preferred by the Secretary of the Navy, - 
before a general court-martial which convened at Washington 
on the 2d of June, 1845; and, having finished the trial, ad- 
journed sine die on the 24th of the same month. The pros 
ceedings of this court have not yet been ‘made public. By 4 
precept from the Secretary of the Navy, another general court- 
martial, consisting, in part, of different members, convened at 
Washington on the 24th of June, for the triat of the same officer 
on other charges; of which due notice had been given him, and 
which it had been proposed to him to have tried by the first 
general court-martial, which he declined. These charges weré 
prepared by the Secretary of the Navy; and it does not appear 
that, in either case, any.charges had been preferred, or any 
court-martial for the trial of Captain Voorhees been demanded 
of the Secretary or other proper officer, by any person. 

The first of the charges brought before the second court- 
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martial is ‘‘ disobedience: of orders;’’ and the first specification 
was founded on facts known to the Secretary of the Navy be- 
fore the first court convened; which, it is alleged, was not 
urged before that court in consequence of the request of the 
aecused that it should be deferred, and not made a subject of 
iis examination. The question submitted involves the inquiry 
how far the second court had jurisdiction of the’ case stated in 
the first specification; and to what extent, if the court had ju- 
risdiction, such a state of facts would avail the. accused as a 
defence? For the trial of offences against the laws for the gov- 
ernment of the navy, the appropriatg tribunal is a general court- 
martial. By the 35th article of the Rules and Regulations pre- 
scribed in the first section of the act of April 23, 1800, it is 
provided that general courts-martial may be convened as often 
as the President & the United States, the Secretary of the 
Navy, or the commander-in-chief of the fleet, or the commander 
of a squadron, acting out of the United States, may deem ne- 
cessary. This power may be exercised on information reseived 
by the officer invested with it, from his own sense of official 
duty, or on the application of other persons, accompanied by 
charges which suclr officer may deem sufficient to require a 
trial, In the exercise of this power, the Secretary of the Navy 
deemed it necessary, and ordered the twp general courts martial 
before which Captain: Voorhees-was: tried. He alone was the 
judge of this necessity. Did the second court have jurisdic- 
tion of the charges and specifications submitted to them? The 
offence charged, ‘‘ disobedience of orders,’’ is withiy the 4th 
article of the act of 1800, which declares ‘ that no officer or 
private in the navy shall disobey the lawful orders of his supe- 
rior, officer.’’ The specification objected to, if the facts speci- 
fied were true, sets forth a case of disobedience of orders of a 
superjor officer; and the accused was an officer of the navy. 
I. cannot doubt that the court had jurisdiction; by which I 
inean, the lawful authority to try. the charges and specifications. 
What finding should be ‘had upon them; whether the accused 
should be found guilty and sentenced to punishment; or 
‘whether, for want of satisfactary proof, or by reason of special 
circumistanees attending -it, he was entitled by law to an ac- 
quittal and exemption ffom punishment,—were questions to 
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be disposed of by the court, according to their judgment, acting 
under the solemn sanction of their oaths and obligations. 

In this respect their. power is full. «‘ When a court-martial 
is once assembled, neither his Majesty nor the person by whose 
authority the court may be held can in any. manner interfere 
with its proceedings. Restrained only by the rules of law, it 
is for them to hear and adjudge the case of the accused.” 

Assuming,for the reasons stated, that the court had juris- 
diction, the question arises, how far the special facts stated in 
connexion with the first specification of the first charge con- 
sutute a defence for the accused. 

It is confended that the 38th article not aly entitled the 
accused to.exemption from punishment, but from trial under 
that specification. Without this article, it is nat questioned 
that the accused might have been tried, found guilty, and 
punished for the act of.disobedience of orders specified. If 
this article had the. effect of protecting the accused from con- 
viction, it is well settled that- the defence unger it could .only. 
be made by plea in -bar, or under the general issue of not. 
guilty, and-not by plearin abatement. —_ 

But is this the effect of the 38th article? The authority 
conferred .by the.35th article to order courts-martial is vested 
in high executive officers; and it is not to be presumed that it 
will be exercised under the influence of a spirit of revenge, 
hostility, or injustice to a subordinate. It gives-the authority 
to the Secretary of the Navy to order a court-martial, and put 
an officer on. his trial, whenever he shall deem it necessary. 
The 38th article contemplates the case of courts-martial ordered 
on charges preferred and application made by others—provides. 
against the accused being subjected to an unfair frial, or taken 
by surprise. It provides that ‘‘ all charges on which an appli- 
cation for a.general court-martial is founded.shall be exhibited 
in writing to the proper officer; and the person demanding the 
court shall take care that the person accused be furnished with 
a true copy of the charges, with specifications, at the time he 
is put under arrest; nor shall any other-charge or charges than 
those so exhibited be urged against the person to be tried be- 
fore the court, unless it appear to the court that intelligence 
of such’ charge had not reached the. person demanding the 
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court when the person so to be tried’ was put under arrest, or 
that some witness material to the support of such charge, who 
was at the time absent, can be produced—in which case, rea- 
sonable time shall be given to the person to-be tried to make 
his defence against such new charge.”’ It requires of a person 
so demanding a court-martial to exhibit all the chatges known 
to him; and it ts for the department to determine whether the 
trial shall take place. But all its provision’ and prohibitions 
apply exclusively to the court befure which the charges exhib- 
ited by the person applying for it are submitted for trial by the 
proper officer. But, even under this restriotive article, a new 
charge, in addition to those exhibited, may be submitted to the 
same court, ‘‘if some witness material to the support of the 
charge, who was absent, can be produced;’’ but the court ts 
mot to proceed with this new charge without giving the ac- 
cused time for his defence. Now, suppose that this witness 
cannot be produced: can it be supposed that this article was 
intended to bar any futyre prosecution of the offence? ' The 
charge is not before the court; no issue is made on it; no part 
of the trial involves it; and the finding of the court does not 
conclude it. 

I am of opinion, after a careful: examination of the whole 
act, that the 38th article applies only to cases of charges pre- 
ferred by others, and applications made for courts. martial; and 
the inhibition that charges founded on facts known to the per- 
son making this application shall not be urged, relates to the 
court ordered on the application so made and the charges s0 
exhibited. For-reasons which are very manifest, incongruous 
charges may be tried by a court-martial which would vitiate an 
indictment. It is generally desirable that all charges against 
an officer should be tried by one court; but there is no such 
restriction on the Secretary of the Navy, who may deem it his 
official duty to cause an officer to be tried. Considerations of 
the greatest importance to the interests of the service, of defer- 
ence to the wishes of the aceused himself, and the due execu- 
tion of public justice, may induce and require him, without 
injustice to thé accused, not to unite several different charges 
in one and the same prosecution. Neither consent on the part 
of the accused, nor his request to have this specification deferred 


TO THE SECRETARY OF WAR. 415 





Paymasters, &c.—Number of Horses entitled to Forage. 


when his first trial took place, could give jurisdiction, if it did 
not exist by law. But, as I am clearly of opinion that jurts- 
diction did exist, his wishes might very properly influence the 
department in its discretionary power in atranging the cheteee 
which it felt bound to prefer for trial. 

I should therefore answer the question propounded in the 
affirmative—that the power does exist; and that the 38th arti- 
cle does not take away the jurisdiction of the court, nor entitle 
the accused to exemption nen pemenment if the facts charged 
had been proved. 

I have the honor to be, respectfully, sir, your obedient ser- 


vant, 
J. Y. MASON : 


Hon. Georae Bancrort, , 
Secretary of the Navy. 


enararnstemats 


NUMBER OF HORSES FOR WHICH PAYMASTERS, &c,, ARE EN- 
TITLED TO FORAGE. | 


Paymasters, surgeons, and assiatant surgeons are entitled, under the act of 2d 
March, 1845, to forage’ for one horse each only, as they are not general field 
officers, nor officers of Srapoons but are within the denomination of ‘‘ other 
officers entitled to forage,” specified in the said act. 


Arrorney GENFRAL’8 Orrtcr, 
July 31, 1845, 

Sir: | bats received your letter of the 18th’instant, enclosing 
a communication from the Second Comptroller, requesting my 
opinion on the question, ‘s For how many hofseS’ are paymas- 
ters, surgeons, assistant surgeons, who have served more than 
five years, and those who have served less than five years, en- 
tiled to forage under the third paragraph of the ist section of 
the act making appropriations for the apport of the army, ap- 
proved 3d March, 1845?”’ ° 

By the paragraph referred’ to, an appropriation is made of 
sixty four thousand dollars for commutation of forage for offi- 
cers’ horses, with a proviso ‘‘that general and field officers 
shall not be entitled, in-time of peace, to draw forage, or money 
in lieu thereof, for more than three horses each, to be- own- 
ed and actually kept in service;'officers-of the. regiments of 
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dragoons, below the rank of field officers, for two horses.each; 
and all other officers now entitled to ere for one horse each, 
to be owned and actually kept in service.’ 

This proviso is prohibitory; and it repeals so much of all pre- 
vious laws as are repugnant to its provisions. It does not deny 
to any officer, previously entitled to forage, his right to forage, 
or money in lieu thereof, but limits the quantity. Whenever, 
therefore, an officer is so entitled, this proviso operates as a re- 
peal of so much.of such previous law as preseribed the num- 
ber of horses for which he was allowed forage, and establishes 
a new rule as to the number of horses and the extent of com- 
mutation. The officers are divided into classes, for the ap- 
plication of this rule: Ist. General and field officers; 2d. Officers 
of the regiments of dragoons below the rank of field officers; 
3d. All other officers entitled to forage by any law then exist- 
ing. All officers entitled to forage who are not general or field 
Officers, or officers of the regiments of dragoons, are included 
in the third class, and are entitled each to one’ horse. 

To determine to which class the officers of the grade men- 
tioned by the Second Comptroller belong, it is material to in- 
quire whether they are general or field officers, or officers of 
the regiments of dragoons. These are rather “military than 
legal questions, but the terms employed are so explicit and free 
from ambiguity, that they must be construed according to their 
plain import. General and field officers are those who have 
the rank or command of major, or of a higher grade. When 
employed in making an appropriation for the support of the 
whole army, jt is not necessary or proper, to carry into effect 
the purposes of Congress, to confing the words to those exer- 
cising command; but £ can find no authority to include an 
officer within this class because -he receives the pay and emol- 
uments of a majar, or other field officer. He must himself 
belong to the tlass by virtue of his commission, and cannot 
claim by reason of his being entitled. to the same allowances 
which are by law made toa field officer. The very terms of 
the law giving him his allowances show that he is not a field 
officer. Paymasters, for example, are, by the act of 1816, en- 
titled to receive the pay and emoluments of najor. There be- 
ing different corps of the army, in one of which a major did 
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not receive the same pay and emoluments as a major in another 
did, it became necessary to decide of what corps the major 
must be whose allowances were to regulate those of paymas- 
ters; and it was held to be the infantry. 

By the act of 1838, it was enacted, ‘“‘ That hereafter the 
officers of the pay and medical departments of the army shall 
receive the pay and emoluments of officers of cavalry of the 
same grades, respectively, according to which they are now 
paid by existing laws;’’ and hence they became entitled to the 
pay and emoluments of majors of cavalry. 

But neither of these laws gave them the military rank of 
major. It adopted for convenience the ascertained allowances 
of a grade in the army as the measure of allowance to the pay- 
master. They are not, it appears to me, either general or field 
officers; nor are they officers of dragoons, but belong to the 
class of other officers ‘‘ entitled to forage.’’ . 

The argument of inconvenience is entitled to consideration, 
but will not justify a perversion of the terms employed by Con- 
gress to avoid such a consequence. Besides, if the rule be 
adopted that the receipt of the pay and emoluments of a field 
officer makes the recipient a field officer, there would still be 
many who would not come within its operations, and who 
would be greatly embarrassed in the discharge of their duties. 
If such inconvenience shall result, it is safer to appeal to Con- 
gress to indemnify the expense, and to make good any loss to 
the officers of advantage which it was intended to give them, 
but which they do not receive in consequence of this construc. 
tion, than to. disregard the meaning of plain language, or to 
interpolate words, to let i in eons ‘whom the terms employed 
do not embrace. 

I have the honor to be, saapesitilly, sir, your obedient ser- 
vant, 

J. Y. MASON. 

Hon. Wituram L. Marcy, : 

Secretary of War. 


Vor. 1v—27° 
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POWER OF PRESIDENT TO APPOINT NEW CHEROKEE COMI: 
SIONERS. 


The act of June 17, 1844, restrained the further exercise of Execative authority 
to appoint commissioners to examine claims under the treaty of New Echota, 
and he cannot now constitute a new board without plainly disregarding the 
will of Congress in the premises. 


If there remain any claims yet unadjudicated, the Executive is advived to apply 
to Congress for an appropriation to enable him to carry the treaty into effect. 
ATTORNEY GENERAL’S OFFICE, 
August 1, 1845. 
Sir: By your direction I have examined the memorial of cer- 
tain claimants under the Cherokee treaty concluded at New 
Echota on the 29th of December, 1833, and have considered 
the questions on which you ask my opinion in writing. They 
are— 
‘1. Does the President possess the power to institute a new 
board of commissioners under the seventeenth article?”’ 
‘<2. If he possesses the power, can he, or ought he to do so, 
“without a previous appropriation by Congress to defray the ex- 
pense of sues board?’ | 
I have the honor to communicate a copy of an opinion given 
by Mr. Legare on the powers and duties of the President under 
the seventeenth article. The treaty has undoubtedly the effect 
of law; but there must be a period beyond which the President 
cannot continue to exercise the power of appointment of com- 
missioners; and, without examining into the extent of the 
power of the House of Representatives, when an appropriation 
of money is necessary to carry into effect a treaty stipulation, 
it appears to me that the Congress of the United States, by the 
act approved June 17, 1844, has, by law, restrained the further 
exercise of mere executive authority. ‘That act appropriates— 
‘¢ For compensation to two commissioners to examine claims 
under the treaty with the Cherokees of one thousand eight 
hundred and thirty five, and pay of secretary, including pro- 
vision for Indians during the session of the board, and for 
contingent expenses, eleven thousand five hundred dollars.” 
‘¢ For defraying the contingent expenses of commissioners 
to adjust claims to Choctaw reservations under the treaty of 
one thousand eight hundred and thirty with the Choctaws, six 
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‘thousand one hundred dollars: .Provided, That the duration of 
either of the said commissions shall not extend beyond one 
year after the passage of this act.” 

This proviso applies to both commissions. The appropria- 
tion made cannot be expended for the purposes indicated be- 
youd the period of one year from the date of the act, and is 
a legal cestriction upon the Executive which I would not ad- 
vise should be disregarded. ‘I'he power of the law-making au- 
thority to limit the execution of a treaty, and to restrain the Ex- 
ecutive in the exercise of the powers conferred by the treaty, 
cannot be qaestioned. It has been done in regard to the ap- 
. pointment of commissioners under the Cherokee treaty, by such 
plain implication, that I do not consider that the President can 
creale a._new board without a.disregard of the legislative will 
declared ia the act of June 17,1844. If there be any claims 
still unadjadicated which I have not the means of affirming 
and do not iatend to question, |.would advise that aa applica- 
tion be made to Congress for a further appropriation to enable 
the Executive to have the treaty carried into full effect. With- 
out such an appropriation previously had, my vpinion is that 
the President ought not to constitute a new board. 

I have the honor to be, respectfully, sir, your obedient ser- . 
vant, 


3 J. Y. MASON. 
To the PresipEnr. . 





‘VALUE OF STOCKS TRANSFERRED FROM THE CHICKASAW TO 
THE CHOCTAW FUND. 


The 5 per cent. Alabama stocks transferred from the Chickasaw to the Choctaw 
fund, in compliance with the treaty of March 24, 1837, between those nations, 
did not fully come up to what the Choctaws might have reasonably required. 

But as the consent of the Senate was and is requisite to any transfer or invest- 
ment for them, it will be requisite to the making up of the deficiency. 


ATTORNEY GENERAL’S OFFICE, 
_ August 1, 1845. 
Srr: I have been compelled to delay furnishing you my opin- 
ton on the questions presented in your letter of the 20th March 
last, by engagements of a more pressing urgency. 
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By the 3d article of the treaty between the Choctaws and 
Chickasaws, ratified March 24, 1837, the Chickasaws agreed 
to pay to the Choctaws, as a consideration for the rights and 
privileges granted in the two preceding articles, $530,000. 
$30,000 of this money was to be paid at the time and in the 
manner that the Choctaw annuities of 1837 were to be paid, 
and the remaining $500,000 to be invested in some ‘safe and 
secure stocks, under the direction of the government of the 
United States, who were to cause the interest annually arising 
to be paid to the Choctaws. At the date of the ratification of 
this convention, the United States held, by virtue of treaty 
stipulations with the Chickasaws, certificates of stocks in which 
their money had been invested. On the 12th of November, 
1840, Mr. Gilpin gave his opinion advising that a transfer of 
the Chickasaw stocks, in satisfaction of the claim of the Choc- 
taws, for the sum of $500,000, could only be made by the 
President, with the consent of the Senate. I respectfully refer 
you to that opinion for a detailed statement of facts, which I 
do not deem it important to repeat here. By a resolution of 
the Senate of the 21st December, 1840, the consent was given 
for a transfer of $500,000 of Alabama 5 per cent. stocks from 
the Chickasaw to the Choctaw fund at par. In making the 
investment for the Chickasaws, these stocks had cost $495,000. 
The Choctaws, in their general council, October 7, 1844, ad- 
dressed to Captain William Armstrong, Indian agéht, a com- 
munication asserting their expectation that this investment 

should have been so made as to yield them 6 per cent., oF 
$30,000 per annum, instead of $25,000, the yearly proceeds 
of the 5 per cent. stock; and setting up a claim to $5,000, the 
difference between the original cost to the Chickasaws and the 
par value of the stocks, for which the Choctaws were debited. 
This communication, with the agent’s letter, accompanied your 
communication to me; and the question presented for my opin- 
ion is, whether the claim is well founded. ‘The treaty of 1837 
would have authorized a payment in money by the Chicka- 
saws, by the United States, their trustee, and an investment 
in stocks by the same trustee for the Choctaws. The money 
could only be raised by a sale of the stocks, which, it appeals, 
were not then wortli parin the market; and the reason assigned 
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for the convenient arrangement of transfer by which the pay- 
ment and investment were both made in one operation, that it 
would have been attended by a great sacrifice to the Chicka- 
saws, presents a strong equity on behalf of the Choctaws that 
they should not be required to take it at a price beyond its 
market value and beyond its cost to the Chickasaws. The 
Chickasaws were bound to pay $500,0U0, and they have paid 
stock which cost them ouly $495,000, and which was certainly 
not worth more than that sum at the date of the transfer. 
Justice to the Choctaws forbids that the Chickasaws should 
have the double advantage of liquidating their debt in stocks at 
a rate beyond their market value, and of realizing the excess 
<bove what they had paid for them. But the treaties existing 
appear to me to interpose an insuperable obstacle to the Ex- 
ecutive affording the relief asked for. The stocks held for the 
Chickasaws could ouly be transferred by the consent of the 
President and Senate. The convention of 1837 secured to the 
Choctaws, in effect, the same solemnities in making investments 
for them. The resolution of the Senate and the action of the 
President was the execution cf these powers. If the $5,000 
ought to be paid to the Choctaws with the interest claimed, it 
ought to -be paid out of the Indian fund; and this cannot be 
done by the President alone, but he must have the consent of 
the Senate. Iam, therefore, of opinion that it is a subject for 
the consideration of the Senate, and would advise that in jus- 
tice to the Choctaws it ought to be submitted to that body. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, | 
J. ¥Y. MASON. 
Hon. W. L. Marcy, 

Secretary of War. 


= 





THE STAFF OF THE MARINE CORPS NOT REMOVED FROM THE 
LINE. 


A captain or lieutenant of the marine corps, holding a staff appointment, is still 

such captain or lieutenant, and ent:tled to promotion in the line as though 

.such staff appointment had never been conferred. His acceptance in the one, 
aloes not produce any vacancy in the other. 


- 
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Wherefore, Lieutenant Landon N. Carter, of the marine corps, is not entitled to 
promotion by reason of any vacancy in the line having been prodaced by. the 
appointment of senior officers to the staff. 


ATTORNEY Generar’s Orrice, 
August 11, 1845 

Sir: In your Ictter of the 9th of Aprib last, you requested 
my official opinion, in writing, on a question which you thus 
stated: ‘“‘ Lieutenant Landon N. Carter, of the marine ccrps, 
Claims to be entitled to promotion in the said corps, on the 
ground that its staff officers are, under the law of 3834, removed 
from the fine.”’ I regret that my opinion has been so long 
delayed; but engagements of a more urgent character, and @ 
desire to give to the subject a careful examination before F com- 
plied with your request, made the delay unavoidable. 

This subject has been agitated by officers of the corps for 
several years past, and it has been in various modes gravely 
considered. ‘The construction of the law, and the usage of the 
Executive, have been uniformly against the claim now asserted 
by Lieutenant Carter from the organization of the corps, in 
1798, before and since the passage of the act of 1834. While § 
discharged the duties of Secretary of the Navy, it was brought 
to my attention by another officer of the corps, and received 
due consideration. I referred the question to the Attorney Gen- 
eral, who gave his opinion, under date of the 5th October, 1814, 
against the claiin to promotion. 1 concurred in that opinion, 
and the staff officers were not disturbed in their right to their 
staff and lineal commissions. I have carefully reviewed the 
opinion, and examined the several laws touching the question , 
and the arguments of Lieutenant Carter’s counsel which ac- 
companied your letter. The staff of the marine corps consists 
of one adjutant and inspector, one paymastef, one quartermaster, 
and one assistant quartermaster. ‘Fhese four staff officers were 
taken from the captains or subalterns of the said corps; were 
nominated to the Senate; and, with the advice of that body, 
comunissioned in their respective staff appointments. They still 
hold their lineal commissions; and the question on whieh you 
ask my opinion is, whether the acceptance of the staff appoins- 
ment vacates the commissions of captains or lieutenants which 
they bore at the time of receiving such staff commission. 
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Lieutenant Carter’s claim to promotion depends on the in- 
quity, whether there are vacancies, or by law must be vacancies, 
in the cases of those captains in the marine corps whe now, 
hold staff appointments. 

This inquiry resolves itself into the questions: Ist, i is. there. 
any incompatibility | in holding both? 2d, does the law of 1834, 
require that the same officers shall not hold hoth? 

With a view of examining the questions more satisfactorily, I, 
propose to refer to the provisions of the act of 1834, and those 
acts which precede it, and to the practice of the department in. 
the construction and execution of these laws. 

The marine corps was established by the act of 1798. The 
first section enumerates the number of officers without specify- 
ing any staff; the second section fixes the pay of the majors, 
captains, and lieutenants, and contains this provision: ‘And if 
the marine corps, or any part of it, shall be ordered by the 
President to do duty on shore, and it shall become necessary, 
to appoint an adjutant, paymaster, quartermaster, &c., the ma- 
jor or commandant of the corps is hereby authorized to appoint 
such staff officer or officers from the line of subalterns, who shall 
be entitled, during the time they shall do such duty, to. the 
sane extra pay and emoluments which are allowed. by law to 
officers acting in the same capacity in the infantry.” 

An augmentation of the corps was authorized by the act of 
the 16th of April, 1814. By the first section, the President was 
authorized to cause the.marine corps in the service of the United 
States to be augmented by the appointment and enlistment of 
not exceeding one major, fourteen captains, thirty two lieuten- 
ants, &c., who shall receive the same pay, bouuty, &c., as the 
marine corps are, or shall be, entitled to. No mention is made of 
any staff officers as a part of the organization or increase; and 
yet in the 2d section it is enacted, that the adjutant, paymaster, 
and quartermaster of the marine corps may be taken either from 
the line of captains or subalterns, and the said officers shal 
respectively receive thirty dollars per month in addition to their 
pay in the line in full of all emolumeuts. 

The act of March 3, 1817, fixed the peace-establishment of 
the marine corps. ‘The first section enacts that the peace-estab. 
lishment of the corps shall consist of one lieutenant colonel- 
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commandant, nine captains, twenty-four lieutenants, sixteen 
second lieutenants, one adjutant and inszector, one paymaster, 
and one quartermaster, to be taken from the said captains and 
lieutenants. The 2d and 3d sections relate to the disbanding 
and appointment of officers. The act of June 30, 134, was 
passed for the better organization of the marine corps. 

The first section declares that it shall ‘‘ consist of one colo- 
nel.commandant, one lientenant colonel, four majors, thirteen 
captains, forty lieutenants, first and second; one adjutant and 
inspector, one paymaster, one quattermaster, and one assistant 
quartermaster.”’ 

The fifth section gives to the officers of the marine corps the 
same pay, emoluments, and allowances as are now, or may 
hereafter be, allowed to officers of similar grades in the infantry 
of the army, except the adjutant and inspector, who shall be 
entitled to the saine pay, emoluments, and allowances as are 
received by the paymasters of the same corps; and the 6th sec- 
tion enacts ‘‘ that the staff of said corps shall be taken from 
the captains or subalierns of said corps.”’ It is by virtue of this 
law, and its provisions here recited, that it is claimed that the 
staff of the marine corps must be separated from the line, and 
their places as captains or subalterns filled by promotions or 
new appointments. 

This result is not the effect of any Pe lL in holding 
both commissions. 

The military establishment is the creature of the law, and 
the law-making power may devolve staff duties with staff ap- 
p>intments on officers with commission in the ine. This was 
unquestionably done in the marine corps by the acts of 1798 
and 1814; and it is not denied that the same was the effect of 
the act of 1817. It is done by express provisions of law in re- 
gard to officers of the army. By the act of 5th July, 1838, 
the President is authorized to appoint as many assistant ad- 
jutants general, not exceeding six, as he may deem necessary, 
and they shall be taken from the line of the army. They are 
allowed a different pay from that of their lineal rank, and by 
law hold both commissions. By.the 9th section of. the same 
act, the President is authorized to add to the quartermaster’s 
department by appointing assistant quartermasters; and to this 
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section is added a proviso that all appointments in the quar-. . 
termaster’s department shall he made from the army; ‘and 
when officers taken for such appointments hold rank in the 
line, they shall thereupon relinquish said rank, and be separa- 
ted from the line of the army.’’ Under this act officers ap- 
pointed assistant adjutants general did not cease to retain their 
lineal commission; but those appointed in the quartermaster’s 
department drd. But, on the 7th day of July, 1838, two days 
after the passage of the act of 5th July, a supplemental act 
was passed, modifying the former act by repealing ‘‘so much 
of the said act as requires assistant quartermasters to be sepa- 
rated from the line;’’ and they also, by law, hold, at the same 
time, their lineal and staff commissions. Hence, although the 
staff duties may interfere with the discharge of his duties as 
a captain or lieutenant, under our laws there is no legal in- 
compatibility in the same officer at the same time holding both—. 
and this applies to the marine corps as well as to the army. It 
is a question of intention in the framers of the law, and the 
inquiry is narrowed down to this: Is there anything in the 
act of 1834 which shows that Congress intended that there 
should be in the marine corps thirteen captains, and forty lieu- 
tenants; and over and above these, four staff officers, who, at 
the date of their appointments as such, were captains or lieu- 
tenants ? , 

It is not contended that it is done in as express terms as 
those of the act of 1838, in regard to assistant quartermasters 
of the army. But it is argued, with considerable ingenuity, 
that these four are necessarily, from their enumeration as offi- 
cers of the marine corps, units in the computation. 

In converting statutes, great consideration is due to contem- 
porancous and continued exposition of the terms; and it is a 
settled rule of construction, that when terms are employed in 
a statute which had been used in former laws, and have re- 
ceived an interpretation, the same interpretation must be given 
to them in the new law. 

In reviewing the laws on this subject, it appears that, in the 
original organization of the corps, it was not provided with a 
permanent staff; it was only when on shore duty that the staff 
officers were to be appointed; they were to be, and continue, 
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in the line of the subalterns. Without any farther legal pro- 
vision, the act of 1814 recognised a staff, consisting of one ad- 
jutant, paymaster, and quartermaster; and, while it directs that 
they shaH be taken from the captains or subalterns, clearly. 
recognises that their grade as captains or subalterns is not 
affected by the staff appointments. The act of 1517 enume- 
rates the officers—lieutenant colonels, captains, lieutenants, ad- 
jutant and inspector, and quartermaster—to be taken from the 
line. This act is totally silent as to pay, and contains no ex- 
pression which would justify a different construction from that 
to be given to the act of 1634; and, under this act, the con- 
struction uniformly given was, that the staff appuintment did 
not affect the lineal commission. This act, like that of 1834, 
enumerates the staff as officers of the corps; and yet, while the 
President appointed and commissioned.captains and lieutenants, 
by and with the consent of the Senate, it was not until the 9th 
of April, 1828, that the President determined. that it was his 
duty to nominate the officers for staff appointments to the Sen- 
ate. Since that time, he has so nominated and commissioned 
them. Previously to that decision, captains or lieutenants 
were detailed by the commandant for staff duty as for any other 
duty. In making these nominations, the President selected, 
for the staff, captains or subalterns; and, notwithstanding the 
staff appointment, with its commission, the officer has ever re- 
tained his lineal commission. With a knowledge of this usage 
and construction by the Executive, Congress passed the act 
of 1834. Like the act of 1817, it enumerates the staff as offi 

cers of the corps; but, like the said act, and the acts of 1798 
and 1814, it declares that they shall be taken from the cap- 
tains or subalterns It is a most important fact, that, accord- 
ing to the construction contended. for by those who claim that 
the staff appointment separates the officer from the line, he 
must first be an officer of the line before he can be made a staff 
officer. ‘The act is for the better organization of the corps. 
There are to be certain enumerated officers, to constitute the 
corps. When thirteen captains and forty lieutenants are ap- 
pointed, the organization. as to their grades is complete. They 
must first be appointed, because the staff officers are to be 
taken from them. When four of them are appoinied to staff 
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duties, according to the claim set up, an organization, which 
was complete, is, without death, resignation, or dismissal, 
made incomplete; and it then becomes necessary to appoint 
four more captains, or lieutenants, as the one or the other may 
have been taken for the staff appointment. I cannot acknowl- 
edge the propriety of reasoning which leads to such a result. 
I can see nothing in the act of 1834 which justifies it. The 
words, ‘‘taken from the captains or subalterns,’’ do not, be- 
cause they have been used in all the laws, in terms or snb- 
stantially, and have received a different interpretation—an in- 
terpretation clearly consistent with the intention of Congress, 
as evinced by their continued use after the construction had 
been fixed; nor does tke fact of enumerating the staff as officers 
of the corps, because that had been so used in the previous acts, 
and a different effect had been given to them, and acquiesced 
in by Congress. The section fixing pay gives no strength to 
the argument, because it was a mere general assimilation of the 
pay and emoluments of the marine to the infantry officers, 
which had been done in the act of 1798. ‘The main purpose 
of the act of 1834 was to increase the corps, and to prescribe 
regulations for its government, and not to alter any of the ac- 
knowledged principles governing the selection of its officers. 

The decision of the President made in 1828, and acted on, 
was known to Congress; and it is not assuming too much to 
conclude that if it had been intended to separate from the line 
those officers on whom staff appointments were conferred, the 
same explicit language would have been employed which was 
used on a kindred subject in the act of July, 1838. 

The supplemental act of 7th July shows how promptly Con- 
gress corrected the provision of the act of 5th July, separating 
from the line the officer appointed assistant quartermaster. It 
cannot be doubted that the sensibilities of the marine officers 
to all questions affecting their rank Would long since have been 
respected by a supplemental act to that of 1634, if the uninter- 
rupted construction of that law had not conformed to its true 
meaning and intent. 

The subject is one of great interest to the officers of the 
corps, and has been for many years a source of disquiet, on 
which a contrariety of opinion has existed. 
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I have therefore endeavored to give it a full and fair exam- 
ination. In doing this, to make my views clearly intelligible, 
I fear I have been unnecessarily prolix; but I have deemed it 
best to collect all the laws on the subject, in the hope that the 
question may be regarded as settled, until Congress, if its in- 
tention has been misconceived, may correct the error by an 
explicit enactment. My opinion is that, under existing laws, 
a captain or lieutenant of the marine corps who is appointed to 
any one of the staff offices is, notwithstanding such staff ap- 
pointment, still a captain or lieutenant, as the case may be. and 
entitled to promotion in the line, as if he did not hold such staff 
appointment, and that his acceptance of the one does not pro- 
duce a vacancy in the other. That the staff officers not being 
separated from the line, Lieutenant Carter is not on that ground 
entitled to promotion. 

- I have the honor to be, respectfully, sir, your obedient ser- 


vant, 
J. Y. MASON. 
Hon. GeorcE Bancrort, 


Secretary of the Navy. 


TRANSFERS OF APPROPRIATIONS. 


Congress having taken from the executive departments the power to transfer 
appropriations from one head of expenditure to another, the Secretary of the 
Navy cannot apply any portion of the money appropriated by the act of 17th 
June, 1844, for books, maps, charts, and instruments, and for binding and 
repairing the same for the hydrographical office, to the building of a house for 
the superintendent. 

ATTORNEY Generat’s OrFice, 


August 18, 1845. 


Sm: I have considered the question propounded for my 
opinion in your letter of the 19th June last. By the act of 
17th June, 1844, an appropriation was made for books, maps, 
charts, and instruments, binding and repairing the same, and 
ali the expenses of the hydrographical office. And you inquire 
whether a portion of the money thus appropriated may be le- 
gally and properly applied to the erection of a house for the 
superintendent of said office. 

I think not. I presume the officer alluded to is the super- 
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intendent of the depot of charts, and the house to be erected 
on the grounds connected with that building. Congress have 
taken from the department the power to transfer appropriations’ 
from one head to another; and a cardinal rule controlling the 


application of appropriations is, that they must be expended on , 


the objects specified. All appropriations for buildings at the 
depot of charts. have been made specifically for that object; 
and although such a structure as that suggested would con- 
duce very materially to the preservation and security of the 
valuable public property there stored, it cannot be fairly brought 
into the category of expenses of the hydrographical office. 
‘These embrace the current annual expenses. My opinion is, 
therefore, that the safer course is not to apply this appropriation 
to such an object. 

I have the honor to be, respectfully, sir, your obedient ser- 


vant, 
J. Y. MASON. 
Hon. Georae Bancrort, . 


Secretary of the Navy. 





FULLER’S CLAIM FOR TRANSPORTATION OF THE MAIL. 


Where A, who was the partner of B in one contract for carrying the mail, con- 
tracted individually with the department to carry another mail on another 
route, and gave B and C as sureties for the performance of the same, and a 
portion of the contract price had been along, from time to time during the ex- 
istence of the contract, paid to B without objection on the part of A, whose 
accounts were finally adjusted before the passage of the act of March 3, 1845, 
by charging to him the money paid to B; but who, being dissatisfied with such 
adjustment, on the 5th of September, 1840, applied to the Sixth Auditor of the 
Treasury for payment to him of so much of his contract price as had been 
paid to B; and, on being refused, applied to a subsequent Postmaster General, 
and then to Congress, without success, and again to the Postmaster General, 
for allowance of h's claim—pecipeD, that the account having been once settled, 
cannot be re-opened without authority of law. 

And it is further decided, that a claimant who appeals to Congress after an un- 
successful application at the department, must. abide by his election, whether 
the result shall be favorable or otherwise. 


ATTORNEY GENERAL’S OFFICE, 
' August 22, 1845. 
Str: I have examined the statement of the Sixth Auditor of 
the Treasury, which accompanied your letter of the 3lst July 
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ultimo, by which it appears that William Fuller, on the 2d 
December, 1833, entered into a contract with the Post Office 
Department to carry the mail on route No. 2358, three times 
a week between Augusta and Savannah, from January 1 till 
December 31, 1834, at the rate of $4,000 per annum; that the 
service was afterwards increased into a daily mail, with a cor- 
responding increase of compensation, and that a bond was ex- 
ecuted for the performance of the contract by Fuller, with Ree- 
side & Fuller and John McLean as sureties. 

It appears that at the same time Fuller was interested as a 
partner with Reeside & Bradly in carrying the mail from Mil- 
ledgeville to Augusta. The sum contracted to be paid on route 
No. 2358 falling due quarterly, in 1834 was paid to Reeside, 
according to a memorandum on the pay-lists, and settled in his 
accounts, including three drafts which were sent to Fuller by 
Reeside’s direction; and Fuller made no demand on the depart- 
ment for the contract price, or any part, during the year 1834. 
Mr. Fuller’s first written application appears to have been made 
on the 5th September, 1840. There were, it is alleged, some 
verbal applications before this, but they do not appear to have 
been earnestly pressed, and were not acted on at the depart- 
ment so as to take the credit from Reeside and pay the money 
to Fuller, or to credit his account. The Auditor also states 
that he obtained from Reeside a statement of facts and three 
original accounts rendered to him by Fuller. Reeside also 
stated that he had drawn all the pay, by agreement, and had 
accounted with the other partners; and it appears from the ac- 
counts that Fuller had charged Reeside, in their mutual deal- 
ings, with his proportion of the pay on the route No. 2358 as 
well as on route No, 2352. 

The claim was presented to Mr. Niles, as Postmaster General, 
in 1841, but it was not favorably acted on; and from Mr. Wick- 
liffe’s statement, it appears that the claim was presented to him 
in January, 1812, and he decided against it. 

Fuller, therefore, presented a petition to Congress on the 
12th April, 1842; and under a resolution of the House of Rep- 
resentatives, Mr. Wickliffe made a report. (See document No. 
233.) No legislative action having taken place on this petition, 
another was presented by Fuller at the succeeding session; 
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and on the 28th February, 1844, the House passed a resolution 
directing this claim to be referred to the Auditor for examina- 
tion and settlement, according to the rules of evidence establised 
by lw. The Senate committee reported against the adoption 
of this resolution, on the ground that Fuller had recognised 
the right of Reeside to receive the contract money, having 
debited him with his share in the account of their mutual deal- 
ings. Having thus failed before Congress, Mr. Fuller addressed 
an application to Mr. Clark, as Sixth Auditor, who, it appears, 
agreed to act, but left the office without any decision. The 
claim is now presented to the present Auditor, who has prepared 
the statement and interrogatories which you have subinitted for 
my official opinion. 

The questions presented for my consideration are: Ist. Is 
this account within the prohibition of the act of March 3, 1845? 
2d. If uot, did the act of 1836 take from the Postmaster Gene- 
ral his authority over such settlements, so as to make it the 
duty of the Auditor of that department to audit and settle it? 

It has been held, at this office, that a party who prefers a 
claim against the government which is not passed by the proper 
officers, and elects to resort to Congress for relief, must abide 
by his election, and fail or succeed in his application for re- 
dress before that body. But if the circumstances of this case 
should be supposed to take it without this rule, it appears to 
me that the 4th section of the act of March 3, 1845, positively 
prohibits such examination by the Auditor without authority 
of an act of Congress. It declares that, ‘‘ from and after its 
passage, no accounts which have been adjusted by the account- 
ing officers of the treasury shall be re-opened without authority 
of law.’’ The money now claimed, becoming due in 1834, . 
was paid, as Colonel Gardner states, and as there is every rea- 
son to believe, according to the written directions of the claim- 
ant; but those directions were destroyed in the conflagration 
of the Post Office; were charged in the proportion of a partner- 
ship interest, by the claimants, to the partner receiving; the 
accounts were adjusted according to law; and there is now no 
authority again to take them up for examination. I consider 
the adjustment made within the meaning of this section. Ale 
though the Post Office Department, prior to the act of 1836, 
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managed its receipts and expenditures without any connexion 
with the Treasury Department, I have seen no case which 
shows more emphatically the wisdom of this statute of repose. 

I do not deem it necessary to examine the second question 
stated. It is one of very great interest. It involves an inquiry 
into the powers of the head of the Post Office Department as 
to transactions of a date prior to the act of 1836, and, what is 
still more important, of his authority to determine who is enti- 
tled to the benefit of the contracts made with himself; not what 
is the state of the accounts or audit, but who renders the service 
and shall receive the benefit of the contract—an inquiry which 
enters so largely into the -great principles of the executive de- 
partments, that T should devote more time to its careful inves- 
tigation than I can now give to the subject. 


The claimant has appealed to Congress, after an unsuccess- 
ful application at the department, and by this election he must 
abide. The money due for the service rendered has been 
paid by the department, and the accounts adjusted according 
to the law then in force; and Congress has declared that such 
accounts shall not be re-opened without a special act for that 
purpose. It is, therefore, unimportant whether the Postmaster 
General’s powers over the subject were superseded by the act 
of 1836 or not. 


I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. ¥. MASON. 


Hon. Cave Jounson, 
Postmaster General. 


POWER OF THE EXECUTIVE TO MITIGATE SENTENCES OF 
COURTS-MARTIAL. 


As the sentence of a naval court-martial dismissing an officer from the service 
cannot be executed except with the approbation of the President, and as he 
possesses the power to revise, to pardon, and to mitigate a sentence, he may 
subsutute a milder punisliment for that decreed by the court. 
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In mitigating a sentence, he may substitute a suspension for a term of years 
without pay, for an absolute dismissal from the service, as suspension is but 
an inferior degree of the same punishment. 


ATTORNEY GENERAL'S OFFICE, 
September 18, 1845. 


Str: I have had the honor to receive your direction to com- 
municate to you my opinion in writing as to the extent of the 
President’s power to mitigate the punishment of dismission 
from the service, imposed on an officer of the navy by a naval 
court martial, by substituting a suspension for a term of years 
without pay. 

‘ By the 4lst article of the rules and regulations for the gov- 
ernment of the navy of the United States, adopted by the act 
of April 23, 1800, sentences of courts-martial, which go to the 
dismission of a commissioned or warrant officer, are first to ke 
approved by the President. By the 42d article, the President 
of the United States possesses full power to pardon any offence 
committed against these articles, after conviction, or to mit- 
igate the punishment decreed by a court martial. 

The power of the President to pardon, conferred by the con- 
stitution, is plenary; and, so far as he is concerned, its repeti- 
tion in this act was supererogatory. ‘Tytler, in his Essay on 
Military Law, (page 172,) says: ‘A pardon may either be 
granted simply, which gives a complete discharge and im? 
munity from the punishment decreed; or conditionally, which 
Operates a commutation of capital sentence, or one inflicting a 
very high measure of punishment into a milder.’’ And at page 
174, he further says: ‘‘ The right of the sovereign to extend 
his mercy in the pardoning of offences, either to a total and 
absolute remission of the punishment, or to a partial remission 
or commutation of a severer penalty into a milder, was never 
accounted a subject of question.”’ 

The sentence of a court, going to the dismission of an officer, 
cannot be carried into effect without the approval of the Presi- 
dent. On the principles laid down, he may, after conviction, 
direct it to be carried into effect in part, substituting a milder 
punishment for that decreed by the court. The power to miti- 
gate, conferred on the President and other officers by the act of 
1800, appears to me tu embrace the question under considera- 


VoL. rvw—28 


434 HON. JOHN Y. MASON 





Power of Executive to Mitigate Sentences, &c. 





tion. It has been held that where the sovereign exercises the 
power of mitigation, the substituted punishment ejusdem gen- 
erts, and the power ig maintained on the principle quod onne 
majus continet minus. 

The same power which can remit t the rigor of the law alto- 
gether, and in its utmost extent, can mitigate that rigor in an 
inferior degree. 

In any aspect of the case, I cannot doubt the power of the 
President to mitigate a sentence of dismission, by commuting 
it into a suspension for a term of ycars without pay. A dis- 
mission is a perpetual suspension without pay; and the limited 
suspension without pay is the inferior degree of the same pun- 
ishment. The minor is contained in the major. It does not 
affect this conclusion that the 40th article declares that the 
court shall have power, in case of suspension of an efficer, to 
suspend his pay and emoluments for the whole or any part 
of the time. This article makes the suspension of pay an 
independent punishment, which may be inflicted by seutence 
of a court martial in certain cases. But the exercise of the 
power of mitigation necessarily implies that there is substituted 
for a higher, an inferior punishment. A sentence of death for 
murder could be mitigated by substituting any punishment 
which the law would authorize the court to inflict for man- 
slaughter. This is an inferior degree of the offence. The 
punishment substituted is not, in the nature of things, that 
which the court has decreed—+it is one which the President 
substitutes. According to the strictest authorities, I am satis- 
fied that limited suspension, with the suspension of pay and 
emoluments, is a legal mitigation of a sentence of dismission 
from the service. 

I haye the honor to be, respectfully, sir, your obedient ser- 


vant, 
J. Y. MASON. 
To the PRESIDENT. 
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CLAIM OF CHEROKEES FOR COMMUTATION, &c., FOR REMOVAL 
AND SUBSISTENCE, 


The Cherokees remaining in the Smtes of North Carolina and Tennessee are not 
entitled to the commutation for removal and subsistence given by the eighth 
article of the treaty to those who have removed west of the Mississippi. 

They can only receive their due portion of personal benefits accruing under the 
treaty, for their claims, improvements, and per capita, whenever an appropria- 
ton shall have been made to carry it into effect. 

The statements of the commissioner and others that the Cherokees were as- 
sured that those who did not emigrate west should have the benefit of the 
pecuniary allowance, are inadmissible as evidence in the case. 

Whether the lands in North Carolina belonged to the Indians residing on them 
is a question for the judiciary, now that they have been sold and the purchasers 
put in possession. ; 


ATTORNEY GENERAL’S OFFICE, 
September 19, 1845. 


Str: On the 11th of June last, you did me the honor to refer 
to me a report of the Commissioner of Indian Affairs of the 
19th of May, and a reply thereto by William H. ‘Thomas on 
behalf of certain Cherokee Indians, who claim a commutation 
for removal and subsistence under the Cherokee treaty, ap- 
proved May 23, 1836, with the accompanying papers; and to 
direct me to communicate to you my opinion in writing touch- 
ing the said claims, and the legal construction of the treaty 
and laws under which they are preferred. I regret that very 
urgent engagements have delayed so long my compliance with 
your direction. I have devoted a considerable portion of time 
to the examination of the subject, and have arrived at conclu- 
sions which I will now proceed to state. 

In a memorandum which is amongst the papers transmitted, 
there are four questions propounded in which you are desired 
to take my opinion. ‘They are— 

1. Are the Cherokees remaining in the States of North Car. 
olina and Tennessee entitled, under the eighth and twelfth ar- 
ticles of the Cherokee treaty of December, 1835, to $53 33} for 
their claims for removal and subsistence allowance which has 
been paid to the Cherokees in Georgia? | 

2. In the event that the Attorney General should be of 
opinion that: the Cherokees in North Carolina and Tennessee 
are not entitled to compensation for their claims for removal and 
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subsistence allowance, whether the grant made by the State of 
North Carolina to the Cherokee Indians in the year 17S3 
vested the fee-simple title in the Indians while they continued 
to reside thereon? and whether, under this provision of the 
grant, the fee-simple title has not rested exclusively in the 
Cherokee Indians now residing within its limits? 

3. Whether the treaty of December, 1835, made with the 
Cherokees of Georgia, does or does not legally convey to the 
United States the land granted to the North Carolina Indians 
by the act of 1783? Whether the power of the Cherokees as 
a nation had or had not ceased to exist at the time the treaty 
of December, 1835, was concluded, in consequence of the tribe 
having passed under the dominion of the States? 

4. Whether the relinquishment of interest in the lands which 
the treaty of 1835 purposed to convey, is or is not confined to 
those Cherokees who have and de receive their due portion of 
the consideration money? and whether the title of those who 
receive no part of the compensation has ais to the United 
States? 

The -first of these cnvolves an inquiry iether: under the 

treaty of New Echota, those Cherokees who had remained in 
the States of Tennessee and North Carolina are entitled, under 
the eighth and twelfth articles of the treaty, to $53 334 for re- 
moval and subsistence allowance? 
, This inquiry is embarrassed by the fact that these allowances 
have been made to Cherokees who have remained in Georgia 
by decisions at the War Department, and by the fact of pay- 
ment being madc to others of the tribe who did not emigrate, 
by the joint resolution of Congress approved June 15, 1844. 
The interpretation under which the Georgia Indians were paid 
appears to have been acted on by the War Department for but 
a short time, and the sa a for many years has uniformly 
rejected such claims. 

The circumstances under which the payments were directed 
by the joint resolution are stated in the report of the Commis- 
sioner of Indian Affairs. It appears to me that the confirma- 
tion of the decision of Messrs. Eaton and Hubley, declared by 
that resolution, cannot, with all the respect due to Congress, 
be regarded as settling the construction of the treaty so as to 
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furnish a guide to the Executive in carrying the treaty, as a 
jaw, into execution. In determining your duty in this respect, 
it appears to me that the only guide is the treaty itself in all 
its supulations; and, if a measure of relief is withheld, it will 
be competent for Congress to supply the deficiency. The con- 
stitution; by declaring treaties already made, as well as those 
to be made, to be the supreme law of the land, has adopted 
and sanctioned the previous treaties with the Indian nations, 
and consequently admits their rank among those powers who 
are capable of making treaties. The words treaty and nation 
are words of our own language, selected in our diplomatic and 
legislative proceedings by ourselves, having each a definite and 
well-understood meaning. We have applied them to Indians 
as well as to other nations. 

The Indian nations (and as one of them the Cherokees) have 
been at all times regarded by this government as independent 
political communities; and, while they have at all times been 
treated and acknowledged to have been within the jurisdictional 
limits of the United States, they have been dealt with as sep- 
arate communities. ‘Treaties of cession have been held to con- 
vey the joint property, and to divest the title of the tribe as to 
the community, and as to the individuals composing it. The 
Fixecutive of the United States must, therefore, regard the 
treaty of New Echota as binding on the whole Cherokee tribe; 
and the Indians, whether in Georgia, Alabama, Tennessee, or 
North Carolina, are bound by its provisions. As a necessary 
consequence, tliey are entitled to its advantages. The North 
Carolina Indians, in asking the benefit of the removal and 
subsistence commutation, necessarily admit the binding influ- 
ence of the treaty on them and their rights. They cannot take 
its benefits without submitting to its burden. The Executive 
must regard the treaty as the supreme law; sa as a law, con- 
strue its provisions. 

In its construction it is said ‘‘ that the neues used in this 
treaty with Indians should never be construed:to their preju- 
dice. © ® © © How the words of the treaty were understood 
by this unlettered people, rather than their critical meaning, 
should form the rule of construction.’’ So far as there are 
conflicts of interest between the United States and the Indians, 
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there ought always to be the utmost liberality in construing 
the language of treaties with Indians. But in construing pro- 
visions which affect only the rights of different portions of the 
tribe, I cannot perceive on what principle the government, in 
its fiduciary character as the common trustee of the whole tribe, 
can depart from the established rules of construction, to benefit 
one portion at the expense of another. If this claim is paid out 
of the Cherokee fund, the per capita dividend of those Indians 
who have emigrated will be diminished to that extent. It is 
@ question between the Indians themselves; and the treaty 
must be executed according to the intention of the parties to it, 
if to be derived from its stipulations and the language in which 
they are expressed. If there is no ambiguity, then parel evi- 
dence is not admissible to explain or to give to the language 
employed a different meaning’ than that which it plainly im- 
ports. 

When the treaty of New Echota was negotiated, a portion 
of the Cherokee tribe had emigrated and were settled on their 
lands west-of the Mississippi; and a larger portion still inhab- 
ited their lands in the States of Georgia, North Carolina, Ten- 
nessee, and Alabama. The primary object of the treaty was 
to promote the emigration of the Indians east, and a reunion 
with their brethren west. An entire cession of the lands of 
the nation east of the Mississippi was contemplated and pro- 
vided for in the Ist article of the treaty. This cession com- 
prehended all their lands east of thatriver. The nation ceased 
to be a landholder within the States on the ratification of the 
treaty. Individual Indians became proprietors of the lands re 
served to them individually. 

‘The United States agreed to pay five millions of dollars as 
the consideration, to be expended, paid, and invested, as stip- 
ulated in the succeeding articles. By the 8th article, the Uni- 
ted States stipulated to remove the Cherokees to their new 
homes, and to subsist them one year after their arrival there, 
for which appropriations were to be made. ‘The expense thus 
incurred was a chargé on the fund. But this article provides 
that such persons and families as, in the opinion of the ‘‘emi- 
grating agent, are capable of subsisting and removing them- 
selves, shall be permitted to do so; and they shall be allowed, 
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in full for all claims for the same, twenty dollars for each meme 
ber of their family; and, in lieu of their one year’s rations, they 
shall be paid the sum of thirty-three dollars and thirty-three 
cents, if they prefer it.”? It cannot be questioned that this 
article was exclusively to stipulate the mode of emigration; 
and its plain and unambiguous provisions were intended to 
inure only to those who should emigrate. 

The United States agreed to remove the Cherokees to their 
new homes and to subsist them for one year there. If any 
chose to remove themselves, and the agent thought them ca- 
pable of doing so, a commutation in money is given them; that 
is, in lieu of bearing their expense of removal to, and subsist- 
ence at, their new homes. Fifty-three dollars and thirty-three 
cents, for each one thus deemed capable and permitted to em- 
igrate himself, was to be paid in money. If there could be 
any doubt on this subject, it would seem to be removed by the 
concluding clause of this article: ‘‘Such Cherokees, alse, as 
reside at present out of the nation, and shall remove with them, 
within two years, west of the Mississippi, shall be entitled to 
allowance, for removal and subsistence, as above provided.’’ 
‘Taking the 8th article by itself, I cannot perceive how it is 
possible to doubt that emigration and residence west of the 
river were indispensable conditions to a claim for the allowance 
for removal and subsistence. The 12th article provides that 
those individuals and families of the ‘‘ Cherokee nation that 
are averse to a removal to the Cherokee country west of the 
Mississippi, and are desirous to become citizens of the State 
where they reside, and such as are qualified to take care of 
themselves and their property, shall be entitled to receive their 
due proportion of all the personal benefits accruing under this 
treaty for their claims, improvements, and per capita, as soon 
as an appropriation is made for this treaty.’”” What were the 
personal benefits thus secured to those Indians who did not em- 
igrate? They were limited to claims, improvements, and per 
capita. Itcannot be maintained that the term ‘‘ clatms’’ covers 
the removal and subsistence allowance. It is true, the treaty 
secures many rights; and each individual of the tribe has, in 
some sense, a claim, given by the treaty, to each of its bene- 
ficial provisions; but this is not tne sense in which the term 
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is employed in the 1]2th. article; because, if so, there would 
have been no-propriety in using the terms ‘‘ improvements 
and per captta;’’ for, after the ratification of the treaty, the 
claim for the value of the improvements and for the per capita 
dividend, provided in the 15th article, were at least as strong 
as that for removal and subsistence. The claims secured to 
those who did not emigrate were claims for spoliations which 
existed prior to, and independent of, the treaty and the 12th 
article, which treats only of those who did not intend to emi- 
grate, and affords a strong confirmation of the construction 
which I have placed on the Sth article. ‘The 15th article and 
the supplemental article corroborate the interpretation of the 
term ‘‘claims.”’ It is not contended that the personal benefits 
for improvements include the pecuniary allowance of $53 33}. 
Does the term per capita? The 15th article provides ‘‘ that, 
after deducting the amount which shall be actualy expended 
for the payment for improvements, ferries, claims for spoliations, 
removal, subsistence, and debts and claims upon the Cherokee 
nation, ® * * the balance, whatever the same may be, shall 
be equally divided: between all the people belonging to the 
Cherokee nation east, according to the census just completed.’” 

This is the only per capita division or claim which the treaty 
contemplates, and does not take place until the expenditures for 
removal and subsistence have been made. Therefore, no per- 
sonal benefit growing out of the commutation allowance in 
money can be based on this per capita division. 

With one more remark I will close my ‘examination of the 
subject. The United States were to remove and subsist the 
Indians. Those who were by the emigrating agent deemed 
capable of doing this for themselves and families were to have 
a commutation in money. It was not intended to be given to- 
any class or division of the tribe, but to individuals adjudged 
to possess these qualifications. Now, if the claim set up shall 
be recognised, it extends the benefit to the whole of the North 
Carolina Cherokees, without emigration, and without reference 
to their capacity to remove and subsist themselves. For these 
reasons, it appears to me that, according to the plain and un- 
ambiguous: stipulations of the treaty, those Indians of the 
Cherokee tribe, wherever they may have resided, who did not 
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emigrate, are not entitled to the money allowances provided 
in the Sth article, of $53 334 a head. In the papers accom- 
panying your communication are several statements furnished 
by the commissioner who negotiated the treaty on the part of 
the United States, and by respectable persons who were privy 
to the negotiations, tending to show that-the Indians were as- 
sured that those who did not emigrate should have the benefit 
of this pecuniary allowance. An agreement entered into by 
William H. Thomas, on the part of the North Carolina In- 
dians, and the treaty-party, is also transmitted. 

This last-mentioned paper bears date three days after the 
Tatification of the treaty, and does not appear to have any title 
to be regarded as a part of the treaty. The 4th article of that 
agreement shows very conclusively that the commutation al- 
lowance was only to be expended for emigration and subsist- 
ence west. According to well-established principles of law, I 
am of the opinion that the evidence is not admissible to estab-. 
lish a construction of the treaty inconsistent with its own pro- 
visions and unauthorized by its language. Whatever may be 
done by Congress to fulfil the expectations thus created, I am 
clearly of opinion that the Executive cannot execute the treaty 
on any such construction. © 

The other three questions may be resolved into one inquiry— 
whether the lands in North Carolina belonged to the Indians 
residing on them. ‘These lands have been sold by the State 
of North Carolina, and are, I presume, in the possession of the 
purchasers. As the Executive of the United States would 
have no power to divest those in possession, and as the ques- 
tion is one for the judiciary, I have not deemed it necessary 
to embrace my views on it in this communication. Nor have 
I deemed it proper to express any opinion on the hard measure 
which seems to have been dealt out to the North Carolina In- 
dians, whose lands have been sold, while they have received no 
corresponding benefit. I have examined the subject as one of 
legal construction only, and have no doubt of the correctness 
of my conclusions in that aspect. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. Y. MASON. 
To the PresipEnr. 


442 HON. JOHN Y. MASON 





Location of Certificates on the Wyandot Lands. 


LOCATION OF CERTIFICATES ON THE WYANDOT LANDS. 


As locations of certificates must be according to sectional lines, it follows that no 
proper application-for a location could have been made before the Wyandot 
land had been surveyed. 

Nor were the Wyandot lands subject to pre-emption or ‘private entry. They 
were required to be offered at sale at’not less than two dollars and fifty cents 
per acre. ' , 

The case of Barry and Gamble, in 3d Howard, 32, is not in conflict with this 
advice. 


ATTORNEY GENERAL’S OFFICE, 
September 25, 1845. 

Sir: [ have received your communication of the [2th instant, 
‘with the accompanying papers, asking my opinion on two ques- 
tions stated by the acting Commissioner of the General l.and 
Office, in a communication addressed to your predecessor, on 
the 9th September, 1844, concerning the location of a certifi- 
cate granted to the children and heirs of Stephen Johnson by 
the act of 20th July, 1840. 

The questions are thus stated: 1st. Whether an application 
could be legally made to locate lands before they were surveyed? 
2d. If in the affirmative, is the application to locate the afore- 
said certificate on these Wyandot lands legal and admissible? 

I do not perceive any reason to distrust the decision made in 
this case by Mr. Secretary Bibb, in September, 1844. Ist. The 
certificate issued by virtue of the act of July 20, 1840, was 
made “receivable in payment, at any land office in the United 
States, for any half section of land not subject to pre-emption.”’ 
This privilege continued until the 4th of March, 1843, and no 
longer. Iam of opinion that this certificate could not be re- 
ceived in payment for lands, at any land office, for any land 
which was not, prior to the 4th March, 1843, in a condition to 
be sold. I think that the location must have been according 
to sectional lines, and therefore that it could not be made be- 
fore the survey of the lands. The recently-decided case of 
Barry and Gamble (3d Howard, 32) is not in conflict with this 
opinion. 2d. The act of 3d March, 1843, clearly shows that 
the Wyandot lands were to be offered at sale. No right of pre- 
emption or of private entry existed; but the whole of the lands 
were to be offered at sale, and not to be sold, nor subject to 
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private entry thereafter, at less than two dollars and fifty cents 
per acre. I do not think it an unauthorized conclusion that 
the certificate authorized by the act of 1840 could be used in 
payment of those public lands only which were liable to pre- 
emption claims. Such claims could only be asserted as to 
lands at the minimum price of one dollar and twenty-five cents 
per acre. The holders of the certificate were to have a half 
section of land which was not subject to pre-emption—which 
seems to show that Congress intended that it must be land 
which might be subject to preemption. The Wyandot lands 
were not, and could not be, subject to pre emption, mathout 
further legislation. 

The considerations which induced Congress thus to put them 
on a different footing are very obvious. ‘T’o authorize the lo- 
cation of this certificate on these lands would be inconsistent 
with that manifest purpose. The question, it appears to me, 
was rightly decided by Mr. Secretary Bibb, and I do not per- 
ceive any ground on which his decision should be reversed. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. Y. MASON. 
Hon. Roserr J. Waker, 


Secretary a the Treasury. 





COMPENSATION OF PUBLIC MINISTERS. 


In the case of William M. Blackford, chargé d’affaires to Bogota, who was 
superseded in office whilst within the United States on leave of absence, and 
who, on settlement of his account with the executive department, asked to be 
credited the usual infit of three months‘ salary—nxcipep, that such infit cane 
not be properly allowed him without special authority from Congress. 

(See opinion of Mr. Taney, in “the case of Shaler, given November 30, 1831.) 


ATTORNEY GENERAL’S OFFICE, 
September 29, 1845. 
Sir: I have carefully examined the question arising under 
the letter addressed to you by William M. Blackford, esq., late 
charge d’affaires to Bogota. 
It appears to me that Mr. Blackford returned to the United 
States on leave of absence, and while in the United States was 
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superseded. He asks a credit in his account with the United 
States for the usual infit, which is three months’ salary from 
the date of his receiving his recall. I cannot perceive any rea. 
son for dissent from the opinion of Mr. Attorney General Taney 
of 30th November, 1831,:-on a similar claim of Mr. Shaler. 
Under the circumstances of this case, so far as they are known 
to me, it appears that the Executive would not be warranted in 
crediting Mr. Blackford with the usual infit, without a special 
authority to be given by-Congress. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, ; 

J. Y. MASON. 
Hon. James Bucnanan, 

Secretary of State. 


POWER OF PRESIDENT TO MITIGATE SENTENCES OF COURTS- 
MARTIAL. — 


The authority of the President to mitigate the sentences of courts-martial, in 
cases where he deems the punishment unnecessarily severe, does not extend 
to the substitution of another punishment for that decreed by the court. 

He cannot suspend the pay of an officer under sentence of a court-martial, 
whose pay was not suspended by the court. 

The mitigation must be of the punishment adjudged, by reducing and modifying 
its severity, except in cases of sentences of death, where there is no inferior 
degree. 


ATTORNEY GENERAL’S OFFICE, 
October 16, 1845. 


Sin: I had the honor to receive your communication of the 
10th of April last, with the papers enclosed, in relation to a 
claim of Commander Ramsey for pay while suspended from 
duty; and, agreeably to your request, have examined the sub- 
ject, and now communicate to you my opinion. 

The circumstances of the case, and the delicate questions 
involved, have made it a very embarrassing question to me; 
and the delay has been mainly induced by the purchase and 
collection of all the authorities which I had reason to believe 
would afford me aid in arriving at a satisfactory conclusion. 
It appears that, in the month of May, 1843, Commander Ram- 
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sey was sentenced by a naval court-martial to be suspended 
from all rank and command in the navy of the United States, 
for and during the period of five years. ‘The court-martial was 
ordered by the Secretary of the Navy, and was convened, and 
held its sitting at Norfolk, in Virginia. 

On the 17th of July, 1843, the President of the United 
States endorsed on the record: ‘‘ Upon a full review of all the 
facts and circumstances in this case, I regard the sentence as 
too severe. Let it be commuted to a suspension of six months 
from this day, without pay.’’ The term of suspension, thus 
reduced, expired on the 17th of January, 1844; and, during 
this period, it appears that Commander Ramsey made an ap-. 
plication for pay, and none was allowed] him. On the 9th of 
April, 1845, the Fourth Auditor announces that Commander 
Ramsey has made the application which gives occasion to this 
examination. It does not appear that the commutatiun of the 
sentence was made at Commander Ramsey’s request, or that 
the condition was accepted by him. The question is, Has the 
order of the President deprived him of his pay for the six 
months during which he was suspended, under the mitigation 
of sentence? The 42d article of the Ist section of the act of 
April 23, 180U, gives to the President:of the United States, or, 
when the trial takes place out of the United States, to the com- 
mander of the fleet or squadron, ‘full power to pardon any 
offence committed against these articles, after conviction, or to 
mitigate the punishment decreed by a court-martial.’”’ The 
40th article declares ‘‘ that, whenever a court-martial shall sen- 
tence any officer to be suspended, the court shall have power to 
suspend his pay and emoluments for the whole or any part of 
the time of his suspension.’’ And, by the 4lst article, all sen- 
tences of courts-martial, other than those exténding to loss of 
life, or to the dismission of a commissioned or warrant officer, 
may be carried into effect, on.the approval of the sentence by 
the officer ordering the court-martial. 

The sentence of the court in the case of Commandet Ramsey. 
did not involve the loss of life or of his commission, and did 
not require the approval of the President. It was submitted 
to him for the exercise of his power of pardon.or of mitigation. 
The suspension from rank and command for five years was 
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the punishment inflicted. He would, under this sentence, 
have been entitled to receive pay. The court did not exercise 
the power given them to suspend his pay for any portion of the 
time; this, under the act of 1800, was an independent punish- 
ment which they did not inflict. 

The first inquiry is,.did the President, in his order of July 
17, exercise his power of pardon, given not only by the act, 
but by the constitution; or did he exercise-his power of miti- 
gation? In the case of the United States vs. Wilson, (7 Pet. 
Reps., 150,) Chief Justice Marshall, in delivering the opinion 
of the court, says: ‘A pardon is an act of grace praceeding 
from the power intrusted with the execution of the laws, which 
exenipts the individual on whom it is bestowed from the pun- 
ishment the law inflicts for a crime he has committed. * * * 
It is a deed, to the validity of which, delivery is essential; and 
delivery is not complete without acceptance. It may be re- 
jected -by the person to whom it is tendered, and we have dis- 
covered no power in a court to force it upon him. © * * A 
pardon may be conditional, and the condition: may be more 
objectionable than the punishment inflicted by the judgment. 

‘It is the private though official act of the executive magis- 
trate, delivered to the individual for whose benefit itis intend- 
ed, and not communicated officially to the court.”’ 

Applying these principles to the circumstances of this case, 
it is clear that the President did not exercise the power of par- 
don. Did his power to mitigate the sentence include the 
power to commute or substitute another and different punish- 
ment for so much of the sentence as he remitted ? 

It is very much to be regretted that.the question has not 
been definitively settled under the law and constitution. At 
the War Department it has always been considered that the 
Executive has not the power, by way of mitigation, to substi- 
tute a different punishment for that inflicted by sentence of a 
court-martial—the general rule being that the mitigated sen- 
tence must be a part of the punishment decreed. In 1820, 
Mr. Wirt gave an opinion recognising this rule, but made a 
substitution of a different punishment for the sentence of death 
an exception; and he places it on the ground that capital pun- 
ishment can only be mitigated by a change of punishment. 
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In the navy the practical construction has not been uniform. 
I have procured and carefully examined the most approved 
authorities on the subject of military law and courts-martial; 
and the law seems to be established as laid down by Kennedy, 
(pages 236-7:) ‘<The sovereign may either cause the sentence 
to he put into execution, mitigate, or remit it, but he cannot 
substitute a different punishment for the one awarded by the 
court; nor can he in any respect add to that punishinent. He 
may mitigate it; that is, a sentence of twelve months may be 
reduced to six mouths; but the mitigated punishment must be 
ejusdem generis with that inflicted by the sentence quod omne 
majus continet minus.’’ 

And McArthur remarks, ‘‘ that this mitigation may, on a 
superficial view, appear to be an alteration of the sentence; but 
when it is considered that it does not add to the judgment, and 
that it is a fundamental law of England, of which the martial 
is a branch, that a man cannot suffer more punishment than 
the law assigns, but that he may suffer less, the mitigation 
here alluded to from a greater to a less punishment exhibits, 
in a favorable view, the benign exereise of royal clemency.”? 

The act of Congress has made a suspension of pay a punish- 
ment to be inflicted, or not, in a single class of cases, at the 
discretion of the court. , 

The Executive may dismiss from the service. without trial, 
and he may suspend from duty by arrest; but he has no power 
while an officer retains his commission, and is not sentenced 
by a court martial to that effect, to take from’ him the pay which 
the law gives him. 

When an officer is brought to trial, and is weitere’ to be . 
punished, the Executive may mitigate the severity of that pun- 
ishment; but there is a guide—the discretion is a legal discre- 
tion, and the mitigation must not be according to a capricious 
will, but must have the sanction of the judgment of the court. 
It must inflict a part of the punishment awarded by the judg- 
meit, with the exception of those cases in which there is no 
degree, as where the whole punishment must be inflicted, or 
no partofitcan be. Such is the case with a sentence of death. 
I am constrained to the opinion, therefore, that Commander 
Ramsey is entitled to pay during the period mentioned in the 
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Fourth Auditor’s letter, notwithstanding the terms in which 
the President commuted his sentence. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 
J. Y. MASON. 
Hon. Georce Banorort, 


Secretary of the Navy. 





COMPENSATION OF DISTRIGT ATTORNEYS. 


District attorneys residing in Louisiana and other States, whose legislatures 
have omitted to provide any rate or scale of fees for legal services in their su- 
preme courts, are nevertheless entitled to a reasonable compensation for their 
official services; and as it has been the practice of the treasury, in such cages. 
to allow bills of costs according to the rates certified and taxed by the judges 
for district attorneys in neighboring States, as reasonable, when certified by 
one or more prominent members of the bar, such usage may be continued 
until Congress shall otherwise determine. 

Baylie Peyton, the district attorney of the eastern district of Louisiana, is there- 
fore entitled to compensation for official services rendered in civil and criminal 
suits in the circuit court of his district. ‘ 


_AtTrorNEY GENERAL’S OFFICE, 
November 10, 1845. 


Str: On the 4th instant you made an endorsement on an 
account presented by Baylie Peyton, esq., to the treasury, in 
these words: ‘‘ Referred to the ‘Attorney General for his opinion 
on the legal question, whether any allowance can be made.”’ 

The amount purports to be a claim on the part of Mr. Pey- 
ton, as late district attorney for the eastern district of Louisiana, 
for official services rendered in the circuit court of the said dis- 
trict. From the description which accompanies your reference, 
the services of the district attorney, for which the claim to 
compensation is made, were rendered in cases of indictment, 
and of civil actions. Some of the latter were for real estate, 
and many were revenue cases. The legal question which I 
understand to be submitted for my opinion, is whether any 
compensation can be made for such official services. The 
magnitude of the interests involved, the amount of labor and 
professional service rendered, and the quantum of compensa- 
tion, I do not regard as within the scope of the reference; but 
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my examination is confined to the single inquiry whether by 
the law, as it now stands, compensation can be made. 

I have no doubt that it was the official duty of the district 
attorney to prosecute these suits in the circuit court. This is 
the plain result of the act of 1798. Is he entitled to any com- 
pensation for the discharge of such official duty? The 4th 
section of the act of 28th of February, 1799, declares “ that 
the compensation to the attorneys of the respective districts of 
the United States shall be as follows, to wit: five dollars for 
each day which any attorney shall necessarily attend on busi- 
ness of the United States during the session of any district 
or circuit court; for travelling from his abode to such court, 
ten cents a mile, and such fees in each State, respectively, as 
are allowed in the supreme court thereof; and in the district 
courts, his stated fees in the cases herein mentioned shall be 
as follows: “and the annual sum of two hundred dollars, as a 
full compensation for all extra services,’’ &c. Congress thus 
gave to the district attorney travelling expenses from his abode 
to the place of holding the court, an allowance per diem while 
attending the courts, and two hundred dollars per annum for 
extra services; for official services in the district courts, certain 
specified fees; and for er officio services in the circuit courts, 
such fees in each State, respectively, as are allowed in the su- 
preme court thereof. It appears that in two of the States of 
this Union, to wit: Louisiana and Illinois, there is no legal fee 
bill, and no fees are taxed or allowed in the supreme court of 
either State. In an opinion given by Mr. Wirt, 3lst of July, 
1820, he says: ‘© When the cause was removed into the circuit 
court, I consider the district attorney as bound ez officio to at- 
tend to it, for the eompensation allowed by the act of Con- 
gress.”’ He did not mean the travelling allowance, the per 
diem, or the two hundred dollars, but such fees as may be 
taxed in the supreme court of the State. 

In Mr. Butler’s opinion. to the Secretary of the Treasury, on 
the 5th July, 1837, he says: “‘ Mr.» Baker correctly supposes 
that I was ignorant of the fact, at the time of preparing that 
opinion (of the 7th March, 1836,) that in the State of IlHinois 
no fees are allowed by law to be taxed and recovered in the 
supreme court of that State; and it must be admitted that this. 

Vou. 1v—29 





450 HON. JOHN Y. MASON 


Compensation of District Attorneys. 





circumstance very materially distinguishes the district attorneys 
of that State from other district attorneys of the United States.” 
“It is evident, however,’’ he adds, “that Mr. Baker has an 
equitable claim for compensation, and if the subject were prop- 
erly presented to Congress I can scarcely doubt that some 
general provision concerning the district attorney of Hilinois 
would be made.”’ 

In the act of 1841, amongst other things, itis provided in 
regard to the fees of United States clerks, attorneys, and mar- 
shals in the district and circuit courts, ‘‘ and for any services, 
including the compensation for mileage, performed by the said 
officers in the discharge of their official duty :for which no 
compensation is provided by the laws of the said States re 
spectively, the said officers may receive such fees as are now 
allowed by law according to the existing usage and practice of 
said courts of the United States; and every district attorney, 
except the district attorney of the southern district of New 
York, shall receive, in addition to the above fees, two hundred 
dollars per annum;”’ thus recognising that neither this annual 
allowance nor the mileage and per diem was intended as an 
equivalent for regular ex officio services. I refer to this law also 
to show that the act of 1839 does not forbid the allowance of 
compensation for such services. On the 23d December, 1842, 
the Secretary of the Treasury communicated to Congress a8 
very elaborate report from the Solicitor of the Treasury on this 
subject, which very fully stated the difficulties and asked the 
interposition of Congress. All that was done was the inser- 
tion in an appropriation act of 18th May, 1842, of a provision 
which was only calculated to prevent the district attorneys 
from receiving more than the maximum allowance of six thou- 
sand dollars. No explanatory law has been passed. Since 
that report, in the case of the United States vs. Hoyt, Justices 
Thompson and Betts held that the payment of counsel fees 
to the district attorney for defending him as collector, in suits 
instituted in the State courts and transferred to the circuit court 
of the United States, was legal and proper. And regarding 
this as a judicial interpretation of the law which the Executive 
ought not to disregard, Mr. Nelson, on the 15th December, 
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1843, advised the payment of a fee to Mr. Hoffman, district 
attorney of the southern district of New York. 

I learn, too, from the First Comptroller of the Treasury, 
that the practice of the treasury is, and has been, in those 
States in which provision has not been made for taxing costs 
of judicial proceedings in their courts, to allow bills of costs, 
following the rates allowed im neighboring States, certified or 
taxed by the judge of the attorney’s district, as they were sev- 
erally reasonable, and certified to the like effect by one or more 
prominent members of the bar. This practice ‘has been re- 
cently acted on in settling the accounts of the district attorney 
of Illinois. 

It appears to me that it is not ineonsistent with law, and 
ought not to be departed from until Congress shall more ex- 
plicitly provide for the case and relieve the subject from the 
difficulyy which'embarrasses it. If the allowance cannot be 
made according to this practice, an unjust inequality will exist 
in the compensation of the district attorneys of the several 
States. In the eastern district of Lowisiana, the duties of the 
Office appear to have been, and must continue to be, highly 
arduous and responsjble, requiring constant attention and much 
professional attainment; and the incumbent of so important and 
responsible an office ought not to be denied the compensation 
which is made to others because the State has no legal system 
for taxing fees, which it was the intention of Congress only to 
adopt by analogy. The intention is clear that compensation 
should be made. If the States respectively have not by law 
furnished a guide, the practice and usage, it would appear, 
might be fairly resorted to as arule of compensation. I answer 
your inquiry, therefore, that compensation may be. made to Mr. 
Peyton for ez officio services rendered in the circuit court of the 
eastern district of Louisiana in criminal and civil suits in the 
said court. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 

Hon. Rosert J. WALKER, 

Secretary of the Treasury. 
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CHOCTAW CLAIMS UNDER TREATY OF DANCING RABBIT 
CREEK. | 


The same Indian cannot be allowed a claim under both the 14th and the 19th 
article of the treaty of Dancing Rabbit creek. (See opinion of Mr. Taney, 
given 9th September, 1831, which settled the construction which has ever since 
been adhered to.) 

A claimant under the 14th article of the treaty, who complied with its requisi- 
tions, and who was expelled from his land by the force or was induced to 
leave it by the fraud of the government or its agents, by virtue of a sale of his 
land made by the government, has not forfeited his rights under the treaty and 
the law of 1842. 

Nor has any forfeiture resulted from the fraudulent acts of the agent of the pov- 
ernment who induced claimants to apply for reserves under the 19th artucle, 
and which were located for them, but for which patents have not been demanded 
nor issued. 

The certificate of the Indian agent in reference to the facts upon which the Choc- 
taw claims are based is not conclusive testimony for any purpose beyond the 
act of Congress. 

The 3d section of the aet of 1842 authorizes the examination and allowance of 
claims under the 14th article of the treaty, and the proviso eontains nothing to 
affect them. 


ATTORNEY GENERAL'S OFFICE, 
November 18, 1845. 


Sir: I have carefully examined the réport of the Commis- 
sioner of Indian Affairs, made to you on the 4th of June last, 
with the accompanying papers. The questions submitted for 
my opinion relate to the’claims of Indians of the Choctaw tribe 
under the treaty of Dancing Rabbit creek, which was ratified 
on the 24th February, 1831. The claims which have rendered 
this reference necessary arise under the 14th and 19th articles 
of the treaty. The 14th article provided a grant of land for 
those Indians who did not choose to emigrate, and imposed 
conditions which were not likely to be performed by any but 
settled aiid substantial persons who intended in good faith to 
become citizens of the State of Mississippi. The provisions of 
the 19th article contemplated emigration, and were confined to 
a limited number who had cultivated land in the year 1830. 
The respective grants depended on the quantity of land so 
cultivated. The questions now submitted are thus stated by 
the Commissioner of Indian Affairs: 

lst. Whether any dispossession other than one occasioned 
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by a sale of the land by the government can save the right of 
the claimant. 

2d. Whether a claimant under the 14th article of the Choc- 
taw treaty of 1830, who appears on F. W. Armstrong’s register 
to have been located, or to have ‘relinquished’’ under the 19th 
article of same treaty, can now receive land under the said 14th 
article; or, in other words, whether the register of Armstrong 
is or is not conclusive of an election before it was prepared. 

It was decided at this office by Mr. Taney, on the 9th Sep- 
tember, 1831, that the same Indian could not take the benefit 
of both the 14th and the 19th articles; and this opinion has 
been uniformly adhered to here, and acted on at the War De- 
partment. I have no doubt it was correct. 

To execute the treaty, jt became obviously indispensable 
that the necessary information should be collected and commu- 
nicated to the War Department. For this purpose, Major F. 
W. Armstrong was appointed a special agent, with instructions 
‘“to examine the country ceded by the Choctaws, and to ascer- 
tain the quantity of land cultivated by each Indian during the 
year 1830, and to make a register of farms examined, and the 
acres in cultivation, their situation and probable worth, the 
names of the Indians owning or claiming the several places 
secured under the 19th article, with the name of each family, 
&c.’’ On the 21st May, 1831, Col. William Ward, then the 
regular agent of the Choctaws, was directed by the Secretary 
of War to be careful in keeping a register of reservations taken 
under the 14th article,.and to send a copy to the department. 
On the 11th February,-1832, the department received from 
him a register purporting to be made under these instructions, 
containing sixty-nine names. 

I do not understand that Armstrong’s register was prepared 
by him in conjunction with the respective chiefs of the three 
districts of the Choctaw nation. But on the 20th January, 
1832, Colonel Ward transmitted to the War Department three 
registers of the three Choctaw district claims to reserves of 
land;ads allowed by the three chiefs and~by Major Armstrong, 
special agent for that object. 

These are the registers called Armstrong’s in the act of 1842, 
and are partial copies, certified by him on the 7th September, 
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1831. They do not embrace the number of the families nor 
the locality of farms. These copres were furnished by Major 
Armstrong to Col. Ward, to aid him in the performance of his 
duty. 

The copy thus furnished contains: Ist. A column of names; 
2d. A column showing how much land was in cultivation in 
1830; 3d. The quantity of land allowed to the Indians under 
the 19th article; 4th. A’column showing who had relinquished; 
and, 5th. Remarks. It must be borne in mind that Armstrong’s 
instructions did not embrace any inquiry as to who would be 
claimants under the 14th article. 'The object of his register 
was to enable the government to execute the 19th article of the 
treaty, and also to regulate the allowance under the 14th, when 
the election should be made. It was intended to embrace every 
Indian who had cultivated Jands in 1830, and who might there- 
fore claim under that article; and it contained, or was intended 
to contain, the means of determining the extent of such claim. 
But Choctaws might have been, and no doubt were registered 
by him, who, being thus entitled under the 19th, might, by the 
treaty, elect to take the more favorable terms of the 14th article, 
upon its conditions, and thus relinquish the claim under the 
19th. a 

But of this election Armstrong took no list and furnished no 
evidence. Ward having returned his list of sixty-nine Choc- 
taw names, as entered by the agent previots to the 24th of Au- 
gust, 1831, received, on the 7th of September, 1831, a copy of 
Major Armstrong’s list, and inserted in the 4th column against 
many names the word “relinquished.’” ‘Fhe 19th article con- 
tained ‘a provision that ‘‘ the reservations secured under this 
article may be sold with the consent of the President of the 
United States; but should any prefer it, or omit to take a reser- 
vation for the quantity he may be entitled to, the United States 
will, on his removing, pay fifty cents an acre after reaching 
their new homes; provided that, before the first of January 
hext, they shall adduce to the agent, or some other authorized 
person to be appointed, proof of his claim, and the quantity 
of it.” 

This column might, therefore, with great propriety have con- 
tained a list of those who should have relinquished their claims 
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to land, and taken money or scrip in lieu, at fifty cents an acre. 
¥ cannot perceive how it can be construed to mean an election 
to take under the 19th, and not under the 14th article. If it 
be said that Ward had nothing to do with claims under the 
19th, it may be replied that Armstrong had nothing to do with 
claims under the 14th article, or with persons who might elect 
between them. By the treaty the Indians were required to 
make known their claims and relinquishments to the agent 
within six months. By an order from the War Department, of 
the 18th November, 1831, Ward, the agent, was instructed to 
inform the chiefs that the department had decided that the 
Endians had the right to make relinquishments until the lst 
January, 1832. Although the questions submitted do not con- 
tain any ailusion to Ward’s lists, I deem it due to justice to 
remark that his conduct as agent seems to have been so irregu- 
lar, and so regardless of the rights of the Indians, that his 
Official acts have not, nor did they deserve to command any 
great degree of confidence. On the contrary, by th@act of 3d 
March, 1837, a board of commissioners was organized to adjust 
claims to reservations under the 14th article of the treaty. By 
the act of February, 1837, their limitation of time was extend- 
ed; and by the act of August 23d, 1842, it was further ex- 
tended, and authority was also given to entertain and decide 
claims under the 19th article. 

The 3d section of the last-named act sets forth with great 
minuteness the conditions which must have been performed 
to entitle Indians to establisti before the board a claim under 
the 14th article; and then gives the board jurisdiction over 
claims under the 19th article, with this proviso: ‘“‘ That no 
claims shall be considered or allowed by said commissioners 
for or in the name or behalf of any Indian claimant whose 
name does not appear upon the lists or registers of claimants 
made by Major Armstrong, special agent for that purpose, in 
conjunction with the three chiefs of the three Choctaw dis- 
tricts, and returned to the War Department in January, 1832; 
and who does not appear, from those registers, to be entitled to 
a reservation under the 19th article.’? This proviso applied 
only to claims under the 19th article. It did not inhibit the 
commissioners from considering claims under the 14th article 
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if the names did not appear, because the list did not purport to 
contain such claimants. It made Armstrong’s list conclusive 
against any claimant who might endeavor to set up a claim 
under the 19th article, whose name did not so appear; but 
does not, in its terms or intention, deny to any Choctaw, 
whose name appears on the list, to assert and have considered 
his claim under the L4th or any article of the treaty. 

There was great propriety in thus tying down claims, under 
the 19th article, to Armstrong’s list. These claims depended 
mainly on the extent of land cultivated in the year 1830. 
The information necessary to decide them was collected with 
great care and fidelity, with the aid of the chiefs of the dis- 
tricts, and was imbodied in that report. After so great a lapse 
of time it would have been hardly possible to have procured 
the necessary information, in a form to be relied on, to de- 
termine these classes of claims. But this difficulty did not 
exist in regard to the claimants ‘under the 14th article. Of 
them nogatisfactory list had ever been taken. Whilst the act 
of 1842 makes Armstrong’s list conclusive as to claimants under 
the 19th article, whose names do not appear, it repudiates 
Ward’s lists and official acts, by making no reference to them. 
The legislation of Congress seems to have been governed by 
the same spirit which suggested thas part of the 18th article by 
which it was ‘further agreed that, in the construction of this 
treaty, wherever well founded doubts shall arise, it shall be 
construed most favorably for the Choctaws.”’ 

The first question has already been considered and disposed 
of by Mr. Nelson, who, in an opinion dated 21st October, 1844, 
expressed these views: ‘4th. That a claimant under the 14th 
article of said treaty, who complied with its requisitions, and 
who was expelled from his land by the force, or induced to 
leave it by the fraud of the government or its agents, by virtue 
of a sale of said land made by the government of the United 
States, does not forfeit his claim under said treaty and the law 
of 1842. * * * ® 7th. That a claimant under the 14th 
article of said treaty, who complied with all its provisions, did 
not forfeit his claim by the treaty or the law of 1842, when, by 
the fraudulent acts alone of the properly constituted agent of 
the government of the United States, he was induced to apply 
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under the 19th article of said treaty, which was located for 
him, and which he has not sold or transferred, and on which 
no patent has issued or been applied for,.or any further steps 
towards perfecting the title taken since said location.’ Al- 
though it is hardly possible to conceive of any fraudulent act 
of the government, I do not perceive any ground to dissent 
from these opinions. The claim of the Indian rests on treaty 
stipulation, and is entitled to the highest favor; but to perfect - 
his claim under the 14th article, preferred under the act of 
1842, it is necessary that he shall show he owned an improve- 
ment, and resided on that identical improvement for the space 
of five years from the 24th of February, 1831, or was dispos- 
sessed by the act of the government in selling or disposing of 
the same, with the exceptions above stated. 


But if he were prevented from performing this condition by 
the forcible or fraudulent acts of third persons having no au- 
thority from the government, it does not appear to me that the 
government is responsible for such wrongful acts, or that the 
claim can be established and satisfied under the een and act 
of 1842, 


2d. After the most mature deliberation, I do not consider 
Armstrong’s list conclusive, except to the extent already stated. 
I cannot perceive on what principle such an effect should be 
given, not to the list of Major Armstrong, but to the endorse- 
ments of others, as evidence against the Indians. The act of 
1842 does not produce this result. The official report of an 
agent, howevef incompetent or careless, ought to be regarded 
as prima facie evidence that the Indians had done what the 
certificate of the agent jmports him to havedone. It is a ques- 
tion of evidence, to be judged of by one party affecting im- 
portant interests of the other party to the treaty, and care should 
be taken to do them full justice. But I cannot perceive any 
principle of law which justifies the Executive in giving it the 
weight of conclusive testimony for any purpose beyond the 
act of Congress. The fact that Congress has made the list 
conclusive, in one respect fortifies the argument that it is not 
so in others. The fact that the law makes Armstrong’s list con- 
clusive for a certain purpose, strongly fortifies the argument 
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that Ward’s certificates of his oflicial acts are not to have that 
effect. 

The third section of the act of 1842 authorizes the examina- 
tion and allowance of claims under the 14th article of the treaty, 
and the proviso contains nothing to affect them. In setting 
up a claim under this article, the presumptions of law are against 
the claimants, but these presumptions may be rebutted by tes- 
timony; and such a claim is to be allowed or not, according to 
the weight of the evidence. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, - 
| J. Y. MASON. 


To the PrestpENT. 





POWER OF THE PRESIDENT TO REMIT FINES AGAINST DE- 
FAULTING JURORS. 


The constitution of the United States invests the President with authority to 
remit fines imposed by the judiciary upon defaulting jurors. 

The pardoning power, except in the single case in which it was withheld by the 
constitution, is co-extensive with the punishing power, and applies as well to 
punishments imposed for contempt of the process of the United States, as for 
the violation of any other law. Mt, Serene includes the remission of fines, 
penalties, and forfeitures. 

(See opinion of Mr. Gilpin, delivered on the 27th February, 1841, and the case 
of the United States vs. Wilson, in 7 Peters, 160, for commentaries upon the 
subject of the pardoning power generally.) 

The President has authority, therefore, to remit the fines imposed on Rowan 
and Wells. 


ArtorNey GENERAL’S OFFICE, 
November 28, 1845. 


Sir: I have the honor to return enclosed the petitions of 
Thomas Rowan and the administrator of Wiley Wells. By 
these papers, it appears that Rowan and Wells were defaulting 
jurors, and were fined by the circuit court of the southern dis- 
trict of Mississippi, and the prayers of the petitions are, that 
the fines so imposed may be remitted. The question submitted 
for my consideration is, whether the President has the power 
to remit these fines. 
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By the judiciary act of 1789 the courts of the United States 
were invested with power to punish, by fine or imprisonment, 
at their discretion, all Ccontempts of authority; and by the act of 
1831, declaratory of the law concerning contempts, one of them 
is defined to be the disobedience by any jaror of any lawful 
writ, process, order, rule, decree, of command -of the said 
courts. The question whether the President has authority to 
remit a fine imposed for a contempt of court, has been consid- 
ered by two of my predecessors. Mr. Gilpin, in an opinion 
delivered in 1841, states: ‘‘1 have the honor to receive your 
letter of the 2d of February, enclosing the application of Rich- 
ard L. Dixon to the President; and the recommendations of 
Judge McKinley and Judge Gholson, and other persons in the 
State of Mississippi, for a pardon of the fine of $400 imposed 
on Mr. Dixon for a contempt committed by an affray between 
himself and another person in the presence of the judges of the 
circuit court of the United States at Jackson, in that State; and 
inquiring whether the executive authority to pardon properly 
extends to such cases. If we adopt, as the Supreme Court of 
the United States has decided we should do, the principles es. 
tablished by the common law respecting the operation of a par- 
don, there can be no doubt that it may embrace such a case. 
A pardon has been held to extend to a contempt committed in 
Westminster Hall under circumstances not materially different 
from those which occurred inthe case submitted to the Presi- 
dent. 1 am, therefore, of opinion that should the President 
consider the facts such ag to justify the exercise of his consti- 
tutional power to grant reprieves and pardons for offences 
against the United States, there is nothing in. the character of 
this offence which withdraws it from the general authority.” 
Mr. Nelson, in an opinion of the 14th of April, 1844, has also 
decided that the pardoning power clearly embraced the case of 
a fine imposed on a defaulting juror.. I concur in these opin- 
ions. 

In the case of the United States vs. Wilson, (7 Peters, 160,) 
Chief Justice Marshall, in delivering the opinion of the court, 
says: ‘‘The constitution gives to the President, in general 
terms, the power to grant reprieves and pardons for offences 
against the United States. As this power has been exercised 
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from time immemorial by the Executive of that nation whose 
language is our language, and to whose judicial institutions 
ours bear a close resemblance, we adopt their principles re- 
specting the operatian and effect of a pardon, and look into 
their books for the rules prescribing the manner in which it 
is to be used by the person who would avail himself of it. A 
pardon is an act of grace, proceeding from the power intrusted 
with the execution of the laws, which exempts the individual 
upon whom it is bestowed from the punishment the law in- 
flicts for a crime he has committed.”’ 

The law of England is thus summed up in 13 Petersdorf’s 
Abridgment, page 78: ‘‘ The King’s right to pardon and remit 
the consequences of a violation of law is confined to cases in 
which the prosecution is carried on in his Majesty’s name for 
the commission of some offence affecting the public, and which 
demands public satisfaction, or for the recovery of a fine or for- 
feiture to which his Majesty is entitled. Non potest ex gra- 
tiam facere cum injuria et damno aliorum. Hence the King’s 
pardon cannot be considered a legal discharge of an attachment 
for non payment of costs or non-performance of an award; for, 
though such attachment be carried on in the shape of criminal 
process for a contempt of court, yet it is in effect and substan- 
tially a civil remedy or execution for a private remedy,’’ &c. 

In Rockingham’s case, (2 Peters, 106,) referred to by Mr. 
Gilpin, being the case of a party indicted for beating another 
in Westminster Hall during the sitting of the court, the Court 
of King’s Bench gave effect to a plea of pardon. 

Thus, it appears that the prerogative of pardon in England 
extends to contempts of court, except in cases where they are 
for the enforcement of private sights; and both there and in 
this country the proceedings are on the criminal side of the 
court, and, the State becomes a payee vieee vs. Hoagland, 5 
John., 235. 

The elementary writers on the ebfistieational law of the 
United States state the President’s power of pardon as follows, 
(Kent, vol. i, p. 284:) ‘‘The power of pardon vested in the 
President is without any limitation, except in the single case 
of impeaehments.”’ 

Rawle, p. 164: ‘“‘ The power to grant sardons extends to all 
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cases, except impeachments. ® ® In respect to another ju- 
risdiction, it may be doubted whether he possesses the power 
to pardon. It seems to result from the principle on which the 
power to punish contempts of either house of legislature is 
founded, that the executive authority cannot interpose in any 
shape between them and the offender. The main object is to 
preserve the purity and independence of the legislature for the 
benefit of the people, &c. In all other than these two cases, 
the power is general and unqualified. It may be exercised as 
well before as after a trial, and it extends alike to the highest 
and the smallest offences. ® © * The constitution no- 
where expressly prescribes any mode of punishment. The 
powers of Congress as to this are express in four cases, and in 
others is derived from implication only; but it is necessary, to 
carry the constitution into effect, and is embraced in the gene- 
ral provision to pass all laws which may be necessary and 
proper. The pardoning power is as extensive as the punishing 
power, and applies as well to punishments imposed by Virtue 
of laws under this implied authority as to those where it is ex- 
pressed. The only exceptions are the two cases already men- 
tioned; in one of which the power of pardoning is expressly 
withheld, and in the other it is incompatible with the peculiar 
nature of the jurisdiction.”’ 

Story, (vol. 3, p. 350,) after treating of the exceptions of im- 
peachments and contempts against the legislature, says : ‘‘ Sub- 
ject to these exceptions, (and perhaps there may be others of a 
like nature standing on special grounds,) the power to pardon 
is gencral and unqualified, reaching from the highest to the 
lowest offences. The power of remission of fines, penalties, 
and forfeitures, is also included in it, and: may, in the last 
Tesort, be exercised by the Executive, although it is, in many 
cases, confided to the Treasury Department. No law can 
abridge the constitutional powers of the executive department, 
or interrupt its right to interpose, by pardon, in these cases.’’ 

It is true that the judicial and executive departments are in- 
dependent of each other. But the disobedience of a defaulting 
juror is an offence, made so by law; and the. judgment for the 
contempt is a judgment of the court as much asa judgment of 
death declared by the law. It is in the name of, and the for- 
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feiture inures to the benefit of, the United States. I cannot. 
therefore, doubt the President’s authority to pardon. It is ne- 
cessary to the liberty of the citizen that it should he exercised 
under proper circumstances. The power has been exercised 
on more than one occasion by the President. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 


To the PresipENT. 


SUTLERS ATTACHED TO ARMY OF OCCUPATION. 


Where the authorities of Texas, after the acceptance by that republic of the 
terms of annexation proposed by the United States, and before the forma- 
tion of a State government, required the sutlers attached to the army sent 
there for their protection, and commanded by: General Taylor, to execute 
bonds for the payment of duties on supplies imported for such army—HeLD, 
that such requirement was improper, and that the President ought to address 
the government of Texas, requesting the duty-bonds thus given to be can- 
celled. 


ATTORNEY GENERAL’S OFFICE, 
January 6, 1846. 


Srr: In obedience to your direction, 1 have examined the 
question submitted for your consideration by certain sutlers at- 
tached to the United States troops at Corpus Christi, in Texas. 
By the letter of General Taylor, commanding the army of oc- 
cupation, it appears that the supplies imported by the sutlers of 
the army from the United States into Texas have been used 
by them exclusively in their dealings with the officers and 
soldiers of our army, and that they have been required to exe- 
cute bonds for the payment of duties on such importations, 
according to the revenue laws of the republic of Texas. I 
have not the means of examining the provisions of the laws 
of Texas; but I presume they provide an impost on /importa- 
tions for the trade and consumption of the country in the usual 
mode. After the acceptance by the authorities of Texas of the 
terms of annexation proposed by the United States, and be- 
fore the formation of a State government and the admission of 
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that republic into the American Union as a State, the United 
States government, ‘with the assent of Texas, and mainly for 
the purpose of her defence, introduced into.her territory the 
troops commanded by General Taylor. Sutlers are a necessary 
part of this military force; they are duly appointed; their du- 
ties and privileges are regulated by law; and, by the 60th arti- 
cle of war, they are made subject to orders according to the 
rules and discipline of war. 

The troops of the United States rere entered Texas with 
the assent of the government of that republic, and supplies for 
them by their sutlers being indispensable, I regard them as no 
more liable to duties on importations than would be the cannon 
and munitions of war imported for the use of the army, or the 
medicines and surgical instruments necessary for the treatment 
of the sick and wounded. 

There is a comity amongst independent nations which pro- 
tects from tax or impost such articles as are of prime necessity, 
and even of luxury, which are carried into one by the accred- 
ited agents of the other for their own consumption. 

Ido not mean to countenance, by this opinion, any abuse 
of the privilege—whioh I think they have a right to enjoy—of 
importing for the use of the army free of duty. If, under this 
pretext, they import for the purposes of general trade, their im- 
portations would not be protected. 

It appears to me that the President ought to address the gov- 
ernment of Texas a request that the duty-bonds which the 
sutlers have been required to execute may be cancelled, and 
the duties remitted. 

I have the honor to be, sir, your obedient servant, 
JOHN Y. MASON. 
To the PresiDENT. 





3 


COMPENSATION OF CLERKS IN ‘THE PENSION OFFICE. 


A clerk in the Pension Office ordered to perform the duties of secretary to com- 
missioners appointed to treat with a delegation of Indians is not entitled to 
extra compensation therefor, but must be limited to the compensation pro- 
vided by law for his services as a clerk in the Pension Office. 
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The exceptions to the general rule of disallowing extra compensation are only 
applicable to cases where extra compensation is allowed by law, or where, 
from death, absence from the seat of government, or sickness of some officer, 
the President orders another officer to perform the duties. 


ATTORNEY GENERAL’sS OFFICE, 
January 10, 1846. 

Sir: I have examined the question submitted for my opinion 
in your letter of the 29th December, 1845. By the statement 
of the Commissioner of Indian Affairs it appears that Andrew 
Porter, a clerk in the Pension Office, was, on the 4th of No- 
vember, 1845, ordered to perform the duties of secretary to the 
commissioners who were authorized to treat with a delegation 
of Indians. Mr. Porter was a permanent clerk in the Pension 
Office, and entitled to annual salary. By law, you were au- 
thorized to make an allowance, such as is charged by Mr. Por- 
ter, for the performance of the duties of secretary of such com- 
mission, for which there is a subsisting appropriation. The 
question submitted is, whether Mr. Porter is entitled, waiving 
his salary for the time, to receive the compensation allowed 
for his services as secretary of the commissioners. 

The legislation of Congress on the subject of extra allow- 
ances, which means allowances in addition to annual salaries. 
was reviewed by my predecessor, Mr. Nelson, in an opinion of 
the 18th day of October, 1844. ‘Fhe proviso im the act of 
March 3, 1835, the act of 3d March, 1839, the act of 18th 
May, 1842, the act of August 23, 1842, and the act of the 26th 
August, 1842, constitute the series. The Executive, under 
the recent opinions from this office and the judiciary, in the 
case of the United States vs. Eliason’s administrator, (16 Pe- 
ters,) is required to see that these laws are construed and exe- 
cuted according to the plain intention of Congress. This was 
to put an end toa practice which had long prevailed of salaried 
officers receiving compensation, over and above their salaries, 
for services which were not regarded as within the range of 
their official duties. By the 12th section of the act of 26th 
August, 1542, it is declared “that no allowance or compensa- 
tion shall be made to any clerk or other officer by reason of the 
discharge of duties which belong to any other clerk or officer 
in the same or any other department; and no allowance or 
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compensation shall be made for any extra services whatever 
which any clerk or other officer may be required to perform.”’ 
If there were any doubt as to the applicability of the provisions 
of the act of 23d August, 1842, it appears to me there can be 
none as to the influence of that of 25th August on the question 
under consideration. 

The salary given to a clerk by law for his official services is 
in full satisfaction.of extra services which he may render. ‘To 
this rule there are exceptions—where Congress shall make ap- 
propriation for such extra compensation, or ‘‘ where such extra 
allowance or compensation shall be authorized by law.’’ So 
where, in case of vacancy, death, absence from the seat of gov- 
ernment, or sickness, the President may authorize another to 
perform the duties of the Secretary of State, Secretary of the 
Treasury, or of the Secretary of War, or of-any officer of either 
ef said departments whose appointment is not in the head there- 
of. Until a successor be appointed, or such vacancy be filled, 
it has been the constant practice to appoint an officer receiving 
a salary; and it seems to be settled that such officer may re- 
ceive the salary of, the office which he is thus temporarily fill- 
ing, but. cannot receive his own at the same time. Neither of 
these sections, it appears to me, embraces Mr. Porter’s case. 
For the extra service rendered as secretary to the commission- 
ers he is entitled to no compensation; but he must take his 
salary as a clerk in the Pension Office., There are portions of 
his account which do-not/come within the prohibitions of these 
laws, and which, being approved, ought to be paid. My opin- 
ion relates exclusively to the ea ceneeranee which he claims 
for himself. 

I haye the honor to be, sir, your obedient servant,: 

. J.,Y. MASON, ° 

Hon. SECRETARY or War. 





PAYMENT OF THE BALANCE DUE ON THE FLORIDA BONDS. 


Bona fide holders of bonds for loans made to Florida for the suppression of In- 
dian hostilities, which have not been paid to them by the authorities of Flor- 
ida, or at the treasury, may be allowed and paid, if the appropriations made 
by the acts of Congress of August 23,, 1842, are sufficient. 
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The payment made by the United States to the agent of the governor of Florida, 
which went to the bondholders, may be taken into the account in adjusting 
the balances due. ‘ 

The United States are not liable for any losses on the public stock in which that 
payment was voluntarily invested by the agent who received it. 


ATTORNEY GENERAL’S OFFICE, 
January 29, 1846. 


Sir: I have examined the papers submitted to me in your 
letter of the 4th November last. I regret that my engagements 
of a more urgent character have delayed my giving the subject 
an earlier attention. In my opinion of the 8th of May, 1845, I 
construed the joint resolution of the. lst of March, 1845, to 
authorize the payment at the treasury of the United States of 
certain bonds given for the loan of money to the Territorial 
government of Florida, by virtue of the act of the Territorial 
legislature of 2d March, L839, to the holders of those bonds, 
wilhiout the intervention ‘of the authorities of Florida, and free 
from the restrictions imposed by previous acts of Congress as 
to the amount and character of supplies precured with the 
money so loaned. It appears that there is outstanding, in the 
hands of bona fide holders, a balance due on the bonds given 
under the act of the legislature of Florida, although payments 
have.been made to the agents of the governor of Florida, and. 
to the bondholders, to the amount of $100,0U0. 

In settlements previous to the. Ist ef March, 1845, except in 
the limited class of cases embraced im the joint resolution of 
April 30, 1844, the adjustment was of accounts of expenditures 
by Florida with the treasury of the United States. ' 

The joint resolution of March 3, 1845, authorized payments 
directly to the holders of bonds for loans made to the Territo- 
rial government for defence against Indian hostilities. The 
proviso to that resolution does not limit- the amount so to be 
paid bythe state of the accounts between the Territory and 
the United States, as adjusted at the treasury, but provides that 
the aiount’so allowed and-paid shall not exceed the sums 
appropriated by law. ‘The reference is to the appropriations 
made by the acts of Pongress of August 23, 1842. Bona fide 
holders of bonds for loans made to Florida for the suppression 
of Indian hostilities, which have not been paid to them by the 
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authorities of Florida, or at the treasury, may be allowed and 
paid, if the appropriations. referred to are sufficient. Reference 
may be made to accounts with Florida, to avoid payments of 
bonds which have or ought to have been satisfied by payments 
made dy the treasury of the United States,-and which went to 
the bondholders. . Hence the payment of $37,280, made to C. 
f. Mercer, under a power of attorney from the governor of 
Florida, ought to be considered as'a payment towards the fifty 
bonds of $1,000 each which were paid to the Union Bank, of 
which bank General Mercer was at the time cashier, and which 
bonds were then held by the bank. I cannot perceive any 
ground for holding the United. States to any less on the public 
stock in which that payment was voluntarily invested by the 
agent who received it. Such an undértaking was inconsistent 
with the provisions of the law authorizing the loan, of which 
the stock thus taken formed a part, and is not justified by any 
daw. In adjusting the claim of the Union Bank fot loans made 
by that bank under the act of 1839, the bonds must be credited 
for the full amount of the payment of $37,280. 
I have the honor ‘to be, with great respect, sir, your obedient 
servant, 
| J. Y. MASON, 
To the Secretary ov War. 


ey 
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POSER NER TION ‘OF RECEIVER OF PUBLIC MONEYS AT KALA- 
MAZOO. 


The compensation of receivers of public moneys for lands, including the provis- 
ion for clerk-hire in their offices, is limited by the act of 20th April, 18 8, ta 
five hundred dollats, and a commission of one per cent. on the Yhoneys 
received by them, provided that the whole amount shall not exceed three 
thousand dollars. ee. St 

The clerk-hire is a.charge upon the commissions, and cannot be allowed as an 
extra charge by the department. 


ATTORNEY GENERAL’S OFFICE, 
March 13, 1846. 
Str: I have carefully examined the question of the legality 
of the claim of Thomas C, Sheldon, for extra compensation for 
clerk-hire—an expense incurred and paid by him as receiver 
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of public moneys at the land office at Kalamazoo,.in the years 
1835, 1836, and 1837. In this examination, the-first question 
presented is, whether the accounts of Mr. Sheldon are adjusted, 
within the meaning of the 4th section of the act of 3d March, 
18457 J incline, on the facts stated in the letter of the Com. 
missioner of the General Land Office, of the 21st ultimo, which 
was referred by you to me, to concur with him im opinion that 
this case is not within that section; and, therefore, the aecount- 
ing officers are not inhibited from auditing the items of the un- 
settled account-current now presented by the receiver. 

The second question is one of more interest, and, if decided 
unfavorably to the claimant, renders a decision of the first un- 
necessary. -< » ‘ 

The receiver has already been credited, as I infer from the 
documents submitted: to me, with his annual salary of five 
hundred dollars, and his commissions of two thousand five 
hundred dollars for each year of his service; and the claim now 
set up is for additional compensation to refund to him expense 
actually incurred: for clerk-hire in those years.. 

I have received a letter from the Comptroller of the Treasury, 
informing me that extra allowances have been made to re- 
ceivers in some instances, which, on the principle on which 
they were made, would have influence on the construction of 
this. I have anxiously'searched for the provisions of the law 
on the subject; for, however equitable or wise it may appear to 
_be to indemnify meritorious officers for expenses incurred in 

the public servicé, it cannot be questiened that, to justify pay- 

ments from the treasury, there must be the authority of law, 
either under an act of Congress, or 4 regulation of the depart- 
ments, made in conformity with the law; which, under such 
circumstances, has the forte of law. 

Originally, thé receivers of public moneys were allowed a 
commission of one per‘cent. on the moneys received by them, 
as a compensation for clerk-hire, receiving and keeping, and 
transmitting the public moneys to thé treasury of the United 
States. By thé act of 26th March, 1804, this compensation 
was increased by an addition of one-half per cent. to the for- 
mer commission; and also of an annual salary of five hundred 
dollars, with‘the exception of the land office of Marietta. 
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Then came the act of 20th Apnil, 1818, which provided that, 
<Cinstead of the compensation now allowed by law to the re- 
ceivers of the public moneys for the lands of the United States, 
they shail receive an annual salary of five hundred dollars 
each, and a commission of one per cent. on the moneys re- 
ceived, as a compeusation for clerk hire, receiving, safe keep- 
ing, and transmitting such moneys to the treasury of the 
United States; provided always, that the whole amount which 
any receiver of public moneys shall receive under the provis- 
tons of this act shall not exceed, for any one year, the sum of 
three thousand dollars.’’. , 

On the 22d of May, 1826, two acts were approved: one 
(chap. 713, 7 Laws U. S., 523) entitled ‘“‘ An act to compen- 
sate cegisters and reccivers of the land offices for extra services 
eendered under the provisions of the act of 2d March, 1821;”’ 
and the ether, (chap. 714, same vol. and page,) entitled ¢¢ An 
act to compensate receivers of public moneys for transponing 
and depositing the same.’” The aat first referred to authorizes 
the Secretary of the Treasury, with the approbation of the 
President, in addition to the fees allowed by the said act and 
supplementary acts, to make such allowance and compensation 
to each of the said officers as shall appear to him reasonable 
and just; which allowance shall in no case exceed the expend- 
ature incurred in clerk-hire by any register or receiver, in con- 
sequence of the additional duties imposed upon those officers, 
&c. ‘The second act contains two sections. The first makes it 
dawful for the Secretary of the Treasury to allow to the re- 
ceivers of public maneys in the land. offices a reasonable com- 
pensation for transporting to and depositing such. moneys in 
any bank or other. place of deposite, that may from time to 
time be designated by the. Secretary of the Treasury for that 
purpose; and the second section makes it lawful for the Seere- 
tary of the Treasury, in his discretion, to make a like com- 
pensation to the several receivers of publie moneys for similar 
services by them performed since the reduction of their com- 
pensation by the act of the 20th of April, 1818, The first sec- 
tion was prospective in its operation; the second was plainly 
confined to services antecedently rendered since the passage 
of the act of 1818; and these antecedent services were to be 
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similar—i. e.,of the same kind with those for which additional 
allowance was authorized by the preceding section. 

When the acts.of 22d May, 1826, were passed, the receivers 
of land offices were’ required by law to defray the expense of 
clerk hire, and to incur the:risk, and tronble, and expense, of 
transinitting and depositing the money received by them. As 
a compensation, he had allowed him, by the act of 31818, his 
salary of five hundred dollars,.and one per cent. commission, 
provided his receipts of such commission did not exceed two 
thousand five hundred dollars in any one year. The first act, 
of 22d May, 1826, allowed additional’ compensation for clerk. 
hire for certain extra services, and the second authorized a 
reasonable extra or additional allowance for the risk, labor, and 
expense of transmitting and depositing public moneys received. 
In. all other. respects, the law of 1818 was unchanged. The 
claim under consideration is not within the provisions of the 
first of the acts of 22d May, 1826. The established rules for 
construction of statutes do not-appear to me to justify any other 
constriction than that the expense of clerk-hire yemained a 
charge on the commissions aera to the receiver. Erpressie 
unius est exclusto altersus. | “ 

Where a practical construction of laws has been given and 
acted on for a long tme at one of the departments, it is entitled 
to great respect, and should not be lightly disturbed. By this 
principle the Supreme Coun has more thaw once been gov- 
erned in its decisions, and no one would be more reluctant to 
disturb such a settled order of things thanI would. But after 
a careful examination of the regulations of the Treasury De- 
partment, 40 which I have had’ access, it does not appear to 
me’that any such rule has ‘been so adepted and acted on in 
regard to allowances for clerk-hire to: receivers of the land 
Offices. It certainly) was not considered as settled m HS3b, 
“when it appears, by the communication of the Commissioner 
of the General Land Office, application was made by Mr. Shel- 
don for compensation on this account, and-it- was declined be- 
cause a bill was then before Congress to authorize extra ab 
low:nce for clerk-hire, which bill failed to become akaw. The 
order of Mr. Crawford in 1819 was in effect a decision ina 
single case, and the same remark may ‘be made of the decision 
of President Adams in 1826, There was never any regulation 
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of the department made and published on this subject, so far 
as I have been able to ascertain; and if there had been, with 
all my respect for legal constructions thus established, I am 
unable to perceive upon what legal authority the decisions 
were made. : 

The regulations of 1827, 1831, 1844, and 1845, were author- 
ized by the act of May, 1826, but are confined to the allow- 
ance for transporting and depositing moneys received—they are 
wholly silent, as was the law itself, as to any extra allowance 
for clerk-hire. 

The decision of the Supreme Court in the case of United 
States vs. Dickson, (15 Peters) does not establish, or tend to 
establish, any authority to exceed the maximum amount of 
commission limited by the proviso of the act of 1818, as to 
clerk hire. The point in that case,-which would appear td 
bear on this question, is decided on page 165. The court 
held, that for the purposes of the law, the receiver was en- 
titled to his commission of one per cent. on the money so re- 
ceived; and if he resigned before the end of the year, lie might 
lawfully retain the maximum, if the. rate of commissions on 
the moneys received during the fraction of the year made that 
sum. But if the receiver had continued in office for the resi- 
due of the year, he was entitled to no more commission, 
whether more money was received er not. The proviso was 
held not to take Dickson’s case-out of the enacting clause, be- 
cause his commission did not exceed what was allowed by the 
section. Butif it had so exceeded that maximum, the rea- 
soning of the court leaves no doubt that it would have been 
decided that the proviso would- have embraced his case, and 
forbidden any additional allowance. 

The operation of the construction of the law, here indicated, 
may be very injurious to meritorlous officers; the allowance, 
Within reasonable limits, of actual expense incurred in procur- 
ing the services of necessary clerks, may be just and proper, 
but it is for the legislative department to determine whether 
the discretion shall be given to the Executive. In my opin- 
ion such discretion has not been conferred by existing laws. 

‘1 have the honor to be, sir, your obedient servant, 
J. Y. MASON. 

To the SecRETaRY oF THE TREASURY. 
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COMPENSATION OF THE REGISTER AT KALAMAZOO. 


The register of. the land offee at Kalamazoo is not entitled to an’ extra allow. 
ance, as compensation, or reimbursement for money paid for clerk-hire in his 
office. 


The claim is not on any better footing than that of the receiver at the same office , 


whose appication was considered in the preceding opinion. 


ATTORNEY GENERAL’S OFFICE, 
March 13, 1846. 


Sir: Your reference of the report of the Commissioner of 
the General Land Office on the claim of Abraham Edwards, 
register of the land office at Kalamazoo, Michigan, ‘for reim- 
bursement for moneys paid by him as extra eclerk-hire during 
the years 1835, 1836, and t837,”’ with the accompanying pa- 
pers, has received my attention. The legal right of the regis: 
ter to such an allowance is not on any better footing than 
that of the receiver. After a careful examination'in the case 
of Thomas C. Sheldon, who was receiver at the same office 
during the time specified in Mr. Edwards’s account, I have 
arrived at thd conclusion that there was no authority to make 
him such allowance. ‘The same considerations apply with 
equal, if not stronger, force against the claim of the register. 
I have the honor to refer‘ you to my communication of this 
date, addressed to you on the ‘subject of the receiver’s claim, 
as containing my views of the claim of the register. | 

I have the honor to: oe very respectfully, sir, your obedient 
servant, 


a J. Y. MASON. 
' To the SecrETARY OF THE TREASURY. 


CHOCTAW CERTIFICATES RECEIVABLE FOR PRE-EMPTION 
LANDS. 7 


Certificates issued under the third section of the act of August 23, 1849, to pro- 
vide for the satisfaction of claims under the fourteenth and nineteenth articles 
.of the treaty of Dancing Rabbit creek, when held in good faith by a pre- 
emptor, are receivable in payment for pre-emption lands. 


aw 
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They are assignable in form ; and, as it could not have been expected that the 
Indians themselves would pay them in*for public lands, it is fair to presume 
they were intended for sale and use by others. 


ATTroRNEY GENERAL’S OFFICE, 
, , March 20, 1846. 


Sir: I have received your communication of the 6th of Jan- 
uary ultimo, and with it the report from the Commissioner of 
the General Land Office of the 5th of the same month, with 
the accompanying papers. 

The question submitted for my opinion is, Whether certifi- 
cates issned under the third ‘section of the act of August 23, 
1842, to provide for the satisfaction of claims under the four- 
teenth and nineteenth articles of the treaty of Dancing Rabbit 
creek, when held in good faith by a pre-emptioner, are receiv- 
able in payment for pre-emption lands? The fourteenth article 
of the treaty contemplated a residence by the Choctaws entitled 
to its benefits for five years, and the issue of a grant for the 
reservatioh in absolute property. The nineteenth article con- 
templated the emigration of the Indians and the exclusive 
right of the government to commute the right-to the reserva- 
tion by payment of two. fifths of. the minimum price, or fifty 
cents per acre, in lieu of the land. The treaty was concluded 
on the 15th of September, 1830. It contains an agreement 
that, in the construction of the treaty, whenever well-founded 
doubt shall arise, it shall be construed most favorably for the 
Choctaws. In this spirit the jegislation of Congress ‘seems 
to have been adopted; -and it ought to be observed in the ex- 
ecution of the laws which are intended to carry the treaty into 
effect. 

The period of five years had passed; and, to give full effect 
te the fourteenth and nineteenth articles, the act of August 23, 
1843, was passed. In the third section, provision is made for 
those Choctaws who had failed to realize thé advantages to 
which those articles entitled them. Certificates were to issue, 
under the direction of the War Department, to the Choctaws 
entitled under the fourteenth article for the nominal quantity 
of land reserved, but of which they had not obtained posses- 
sion for the reason stated, and to such as were similarly entitled 
under the nineteenth article for two-fifths of the reservation; 
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and, contemplating emigration ‘of them all, the act declares 
‘¢ that not more than one half of such certificates shall be de- 
livered to the said Indian until after his removal to the Choc- 
taw territory west of the Mississippi river.”? 

it cannot be taken to be the intention of Congress that the 
Indians to whom the certificates were to be issued, would 
themselves use them in paying for the publie lands on their 
own entry. While they might have done so, it is a fair con- 
struction that it was expected that these certificates would be 
subject to assignment and sale. It appears to me that the War 
Department has done right in issuing them with an assignable 
eharacter; and the question is, has the Comaaissioner of the 
General Land Office complied with the law in recognising them 
as receivable for lands liable to be taken up at the minimum 
price, whether by pre-emption or by entry of lands which were 
unsold after being offered. Sach a course was manifestly for 
the advantage of the Indian and the settler, and does not, ex- 
cept in a very remote manner, affect the interests of ‘the gov- 
ernmient. This was a proper consideration in executing the 
law; but the terms of the law must embrace it. The words 
are, ‘‘each Indian is to be allowed a quantity of land equal to 
that allowed [by the treaty,] to be taken out of the public lands 
in the States of Mississippi, Louisiana, Alabama, and Arkan- 
sas, subject to entry at private sale,’’ and certificates to that 
effect shall be delivered, d&c. 

The question is not free fyom difficulty; but it appears to me 
that, on a faiz construction of the laws With the. treaty, which 
is tn part materia, the instruction given by the Commissioner 
is right. 

There-are but two modes of selling.the public lands of the 
United Statestby public sale and by private entry. It is true 
that the private purchase by a settler of the land on which he 
has made his improvement, precedes an attempt to sell the same 
at public sale; and it is true that in the Jaws and usage under 
them, lands ‘‘ subject to entry at private sale’’ are: generally 
understood to be those which have been offered and not sold. 
But according to the laws existing on the 23d of August, 1842, 
lands subject to pie-emption purchase were lands subject to 
entry at private sale. A pye emptioner’s purchase differed from 
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one made of lands previously offered, and remaining unsold, 
only in this: that the one preceded, while the other followed, 
the publics offer; and the privilege was confined. to each indi- 
vidual possessing the prescribed qualifications. A Choctaw 
holding: his certificate might have a pre emption privilege, and 
if disposed to realize it, it would appear to be a hard measure 
to reject his certificate as payment. They were entitled to the 
most favorable construction of the law, and it appears to me 
that the terms of the law authorize the instruction which has 
been given. 
Very respectfully, your obedient servant, 


| . ¥. MASON. 
To the SecrRETARY Of THE TREASURY. 


CONTRACTS FOR HEMP FOR USE OF THE NAVY... 


The Secretary of the Navy, in contracting for water-rotted hemp for the-use of 
the navy, is restricted in the manner of purchase by the act of: 3d of March, 
1843, which requires him to advertise for the article, to receive bids,,and to 
award the contract for it to the lowest bidder. 

Purchases in open market cannot be resorted to, except in cases of, and in refer- 
ence to, such articles as are waited for use so immediate as not to permit of 
contracts by advertisement. 

But such immediate want cannot occur in reference to hemp, which is usually 
contracted to be furnished for a term of three years, when there is enough on 
hand for the present wants of the service. 


ATTORNEY GENERAL’S. OFFICE, _ 
April 1, 1846. 

Sir: I have received your letter of this day’s date, with a 
copy of the act to authorize the Secretary of the Navy to con- 
tract for the purchase of American water-rotted hemp for the 
use of the navy, approved March 30, 1846. You ask my 
opinion, ‘‘ whether, by this act, authority.is given to the de- 
partment to make purchases of hemp m open market, as well 
as by-advertisement for contracts, as in the case of other mate- 
rials and stores for the navy, and what new power the act con- 
fers.” | 

} shall consider the two questions as one. 

The act referred to contains one section, and declares ‘‘ that 
the Secretary of the Navy be, and he is hereby; authorized to 
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enter into contract, -for a period not exceeding three years, for 
the purchase of water-rotted hemp for the use of the navy.” 

By the act of April 30, 1798, it is made the duty of the Sec- 
retary of the Navy to execute such orders as he shall receive 
from the President, relative to the procurement of naval stores 
and materials, as well as all other matters connected with the 
naval establishment of the United States. 

By the sixth section of the act approved May 1, 1820, it is 
enasted ‘that no contract shall hereafter be made by the Sec- 
retary of State, or of the Treasury, or of the Department of 
War, or of the Navy, except under a law authorizing the same, 
or under an appropriation adequate to its fulfilment.’? Appro- 
priations are generally made for the necessary supplies for one 
year; and, therefore, centracts by the department for such sup- 
plies are limited to. one year. That was the extent of the 
power of the Secretary of the Navy when the act under con- 
sideration became a law. Its effect is to except contracts for 
water rotted hemp for the use of the navy from the restriction 
impdsed by the act of 1820, and to give to the department au- 
thority to make a contract for a longer period than the usual 
appropriation would cover. -It gives to the i aa tn this 
respect an enlarged authority. 

But, in executing all the powers of purchasing certain sup- 
plies, including hemp, however prepared, the department is 
restrained by the act of March 3, 1843. By a proviso, it is 
declared “that all provisions-and clothing, Aemp and other ma- 
terials of every name and nature, for the use of the navy, and 
the transportation thereof, when time will permit, shall here- 
after be furnished by contract by the lowest bidder.’’ This 
provision, although contained in a proviso te an appropriation 
bill, has been held at this office, and at the department, to be 
prospective in its operation, imposing a permanent restriction 
as to the mode of executing powers of purchase uatil altered 
by Congress. The third section of the naval appropriation act 
of March 3, 1845, recognises this as the true construction. 

While the act of March 30, 1846, enlarges the authority of 
the department, by giving power to contract for three years, it 
does not take the article to be contracted for out of the operation 
of the act of 1843;'and hence, in making such contracts, the 
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mode enjoined by that act must be observed. The section of 
the act of 1845 above referred to did exempt certain supplies 
from the restriction imposed by the act of 1843; but hemp is 
not one of them; and I do not perceive how the act of 1846 
can be construed to have that effect. The Secretary has the 
right to contract for a period not exceeding three years for such 
quantity of water rotted American hemp as in his judgment 
the naval service will require, but has no authority to alter the 
mode of making such contract. The import and effect of the 
words ‘“‘ when time will permit’? have been settled to apply 
only to such supplies as the wants of the service make it ne- 
cessary to purchase for immediate use when there is not time 
to abide the delay of advertisement. That cannot apply to 
contracts to run through three years, when there is on hand a 
sufficient quantity of the article. for the present wauts of the 
service. 

I have the honor to de, very respectfully, sit, ‘your obedient 
servant, 
J. Y. MASON. 


To the Secrerary or THE Navy. 





ROWER OF SECRETARY OF WAR TO ALLOW CERTAIN EXPEND- 
ITURES BY INDIAN AGENTS. 


The Secretary of War is vested with a discretion which authorizes him to al- 
low to the sub-agent, for the Indians west of the Rocky mountains, for such 
expenditures, not previously authorized, as he might have previously author- 
ized as proper. 

Such expenditures are not emoluments of office, but necessary expermitures for 
the public service. . 

Araceae Geran Orrice, 
/ : April 2, 1846.. 

‘Sia: I have received your communication of the 27th ulu- 
mo, with the accompanying papers, relating to the settlement 
of the accounts of Elijah White, as Indian sub-agent for the 
Indians west of the Rocky mountains. 

I do not think, under the laws prescribing the limits of au- 
thority of the War Department in making disbursements of 
public money, and of the Treasury Department in auditing 
and settling accounts, the Secretary of War has any power to 
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instruct the accounting officers of the treasury in the perform- 
ance of their appropriate duties; but there are, by law, many 
allowances resting on the discretion of the head of the War 
Department—accounts which, on his approval, may be passed 
by the accounting officers. 

.l understand your question in this sense as referring to the 
extent of your power in authorizing such allowances. There 
is no account amongst, the papers, and I do not know what 
“ other items of disbursements’ the said agent includes in his 
account. Dr. White was appointed by virtue of the authority 
of the fifth section of the act of June 30, 1834, and was enti- 
tled to a salary of seven hundred and fifty dollars. Being thus 
appointed, if he performed his duty, it was not competent for 
the department to require him to take a less sum as salary, 
nor to increase it as such. In his instructipns, he was informed 
that this sum was “to include all expenses.’? This cannot be 
construed to preclude a claim or allowance of such expendi- 
tures: nut of a personal character, but for the public interest, 
which the agent might actually incur, and for which the sub- 
sequent sections give authority. As to these expenditures, the 
Secretary of War may give authority before, or make the al- 
lowance for them after, they shall be incurred, according to 
the justice of the case. They are not emoluments of the officer, 
but expenses incurred for the promotion of the public interest. 
The advance for teeding Indians was justified by the sixteenth 
section, and that for contingencies by fhe first proviso to the 
tenth section. The authority thus given does not dispense 
with the production of proper-vouchers in support of his claim 
for expenditure of these advances. 

There are discretionary allowances for interpreters and for 
travelling expenses, authorized by the ninth and tenth sections 
of the act, which I think you are at liberty to make, subject to 
the provisoes in those sectjons respectively, if, on the facts, 
you are of opinion that the expenditures-were actually made, 
and the public interest required them to be made. This is the 
extent of your authority, it appears to me, on the subject. 

I have the honor to be, respectfully, sir, your obedient ser- 


vant, ; 
J. Y. MASON. 


To the SECRETARY OF War. 
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DUTY OF THIRD AUDITOR, UNDER ACT FOR RELIEF OF HICKEY. 


As the act of 24h March, 1834, for the relief of Philip Hickey, requiring the 
Third Auditor to ascertain the value of the timber taken from his lands by 
the United States troops, and for which he claims damages, does not define 
what tract of land the timber was cut from, it is competent for the Auditor to 
refer to the report of the committee which accompanied the bill, and the docu- 
ments, as prima facie evidence on this point; and if they fail to show the ex- 
tent of the tract, he may resort to such other proof as shall be satisfactory. 

° 


ATTORNEY GE&NERAL’S OFFICE, 
April 7, 1846. 

Srr: On the 3d instant you referred to me for my opinion a 
communication from the Third Auditor, with sundry papers, 
propounding the following question: ‘‘ Whether, in executing 
the act of 24th March, 1834, for the relief of Philip Hickey, 
the title of Mr. Hickey to the lands in question is an open 
question; or whether an examination of his title by the Auditor 
is, in contemplation of the law, inseparable from an estimate 
of the damages?’’ The act does not define what tract of land 
it is, for the timber taken from which by the United States 
troops compensation is to be made. The Auditor is required 
to ascertain the value of the timber (as it was when taken) 
taken from a tract of land owned by Philip Hickey. He can- 
not ascertain this value without being satisfied by proof what 
tract of land it was from.which the timber was cut; and that 
it was the tract owned by Philip Hickey from: 1810 to 1825. 
The act assumes that Hickey owned a tract of land, from 
which some timber was cut, but does not specify it. It is 
competent to refer to the report of the committee which accom- 
panied the bill, with the documents, as prima facie evidence 
on this point; but if on these the Auditor cannot determine the 
extent of the tract owned by Hickey, proof of identity and 
ownership miust be made to remove the diffitulty. 

] have the honor to be, very respectfully, sir, your obedient 
servant, 
| | J. Y. MASON. 

Hon. R. J. WALKER, : 
Secretary of the Treasury. 
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LEASES OF MINERAL LANDS ON ISLE ROYALE. 


The President has no authority, under the constitution, to dispose of, by lease 
or otherwise, any portion of the public lands, without authority of law ; and 
the authority to lease mineral lands is limited by law to salt springs and lead- 
mines, and the necessary contiguous sections. : 

Wherefore, the President is without authority to lease, or cause to be leased, 
lands which contain mines of copper or silver as the predominating mineral. 
Whether or not certain locations made under permits given by the superintend- 
ent of mineral lands, and the expenditure of moneys there, entitle claimants 

to leases, if there were authority to execute them, fully discussed. 


ATTORNEY GENERAL’S OFFICE, 
April 18, 1846. 

Sir: Agreeably. to your directions, I have examined the 
questions arising on the application of Abel Shawk and others 
for leases, for mining purposes, of portions of the public lands 
on Isle Royale, in Lake Superior, presented for your considera- 
tion, by way of appeal from the decision of the Secretary of 
War, denying the leases. 
’ [regret that this examination has been so protracted; but I 
felt it to be necessary to consult, the mass of documents and 
papers transmitted, and the entire series of laws relating to the 
disposition of the public lands, in the hope of arriving at sat- 


isfactory conclusions.. This I have carefully done, with a deep — 


impression of the grave importance of some of the questions 
involved, and of the intrinsic difficulties of the subject. 

The lands ceded by the Chippewa Indians, by treaty of 4th 
October, 1842, lie within the limits of the country known for- 
merly in qur laws as the Indiana Territory. The treaty cedes 
to the United States all the lands within certain boundaries, 
beginning at the mouth of Chocolate river of Lake Superior; 
thence northwardly across said lake, to intersect the boundary 
line between the United States and the province of Canada; 
thence up-said Lake Superior to the mouth of the St. Louis 
or Fond-du-Lac river, (including ull the islands in suid lake,) 
as fully described in the first article. 

Isle Royale is one of the islands south of the northern bound- 
ary specified, but about sixty.miles from the southern shore 
of the lake. .The authorities of the United States claimed Isle 
Royale to be included in thiscession. This claim was disputed 
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by a portion of the Chippewa tribe. At what precise period 
of time this conflict of title was known to exist, does not ap- 
pear with certainty. On the 5th of April,‘1844, the Commis- 
sioner of Indian Affairs instructed Robert Stuart, esq., to visit 
that part of the country and adjust all difficulties that may have 
arisen. On the 20th day of August, 1844, he entered into an 
agreement with that portion of the Chippewa Indians of the 
Mississippi and Lake Superior who had denied the title of. the 
United States to-Isle Royale; by which the said Indians de- 
clared themselves ‘satisfied by the explanations made,’’ and 
by these presents ratified and confirmed the said cession for a 
consideration. 

The treaty of 4th October, 1842, was ratified on the 23d 
March, 1843; and on the 13th April, 1843, General Walter 
Cunningham, the superintendent of mineral lands at Galena, 
had the ‘‘ sphere of his operations enlarged,’’ and received the 
letter of instructions from the War Department of that date, 
which is amongst the papers transmitted. The objects to be 
attained by his agency are described to be, first, ‘‘ to prevent 
any person from entering upon or occupying any of these min- 
eral lands, or from mining or smelting any lead or copper ore, 
except under permits or leases from the government, and upon 
the terms and conditions laid down in relation thereto; second- 
ly, that the portion of the Chippewa country which the gov- 
ernment designs should be treated as mineral lands should be 
designated according to the terms of the treaty ceding them; 
and that permits or leases should be granted to all orderly 
and responsible citizens for working the same in such manner 
as to prevent conflicts and collisions, and to secure to the gov- | 
ernment an adequate, reasonable, and certain rent, so that there 
shall be no lawless scenes of violence, disorder, or confusion, 
growing out of the want of system in the charge of those lands 
and the minerals they contain.’’ He was informed ‘thata 
large tract of country lying south of Lake Superior has recently 
been ceded to the United States by the Chippewa Indians, 
which abounds in lead and copper ore, as there is every reason 
to believe. Information has been received, from sources enti- 
tled to credit, that persons who have heretofore been trespassers 
on the mineral lands in Wisconsin, as well as others who have 
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little regard to law or order, have already gone or are about to 
go to the Chippewacountry, with a view of intruding upon the 
valuable mineral lands of ‘that region."? To accomplish the 
objects in view, he was instructed to make a personal recon- 
naissance of that region, and examine the lead, copper, and 
other mines, as well as the salines, and endeavor to ascertain 
their location, extent, and value. ‘‘ You will take the general 
charge of the mineral interests of the government,’ say the 
instructions. He had authority to grant permits to persons to 
enter, explore, and to smelt, according to forms settled at the 
department, but he had no power to lease for mining purposes; 
that was reserved to the department. Under these instructions, 
he proceeded to the country in discharge of his duties. In 
July he visited Isle Royale, and ascertained that it was rich in 
mineral wealth, especially and principally in copper. Abel 
Shawk and Dr. Locke, as agents for others, accompanied him; 
and the measures were taken which gave rise to this claim. 
It is contended, on their part, that they obtained the agent’s 
permit; that they made the locations—Shawk for himself and 
Locke for others; that they filed with the agent a plat of these 
locations, with a sufficient designation to prevent others from 
coming into collision, which were approved by him; and in 
the exploration and location incurred pecuniary expense; and 
on these grounds claim a lease, as being founded on a vested 
interest; that if their surveys were not complete, according to 
the regulations, their failure was the effect of the orders of the 
government suspending operations on the island. ‘The lease 
is denied by the War Department, on the grounds that the 
agent exceeded his authority in granting permits or approving 
locations on Isle Royale, because the extent of his authority 
was limited to the Chippewa mineral lands on the southern 
shore of Lake Superior, and Isle Royale was not embraced; 
that there is no satisfactory proof that the permit was properly 
given or the location approved; that, if given, the terms of the 
permit have not been complied with; that the persons for whom 
Locke acted were not present, and could not, by the regula- 
tiols, acquire claim to leases by virtue of locations made by 
agent or attorney; that the location was not surveyed and a 
plat and survey returned to the War Department within the 
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time stipulated; and that the department is under no obliga- 
tion to execute leases or locations which appear to have been 
made to monopolize the island and evince a purpose of apply- 
ing the public property to speculative purposes for personal 
profit. If the legal import of the instructions gave the agent 
no authority as to Isle Royale, then the claimants have no 
right. But with the most unfeigned respect for the head of the 
War Department and the chief of the Bureau of Ordnance, I 
cannot acquiesce in the interpretation of the instructions of the 
13th of April, 1843, which excludes Isle Royale from the sphere 
of the agent’s operations. ‘The main body of the lands ceded 
by the Chippewas lies south of the lake, and Jiterally this 
island is not situate on the southern shore. ‘There was reason 
to believe that minerals were to be found in the lands acquired 
by this cession, which it would be by law the duty of the 
President to reserve from sale, and in the mean time to protect 
from intrusion and trespass the lands containing them. But 
the location, extent, and richness of these mines were not 
known. The 2d, 3d, and 6th articles of the treaty clearly 
establish this. ‘To enable the President to perform these du- 
ties, a reconnaissance was necessary; and the necessity applied 
to the whole of the lands ceded, as well the islands as the 
main; and whatever portion of these lands were found to con- 
tain minerals as specified, it appears to me very.clear, it was 
the intention to have explored, and were, by reason of their 
existence, to be a part of the mineral district, subject to the 
control and authority of the agent. I therefore regard Isle 
Royale as within the sphere of his operations. The settled 
rules of legal construction, it appears to me, sustain this view. 
Accustomed to the examination of testimony according to ju- 
dicial forms, I regret to have found myself so involved in diffi-' 
culties on the questions of fact which arise in the other aspects 
of the question, that I cannot undertake to state any results 
satisfactory to my own mind. Indeed, I do not understand 
that you have required this at my hands. I content myself 
with stating the legal considerations which, in my judgment, 
should govern the decision on your part when the facts are 
stated to your satisfaction: At the date of these transactions, 
the country ceded by the Chippewas had not been surveyed, 
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or attached by act of Congress to any land district; which could 
alone give authority to sell the lands, subject to legal reserva- 
tions. What was the President’s authority and duty in regard 
to these lands in this condition? and to what extent could 
individual citizens acquire rights or interests in them prior to 
the survey and sale? By the act approved March 3, 1807, en- 
titled ‘‘An act to prevent settlements being made on lands ceded 
to the United States until authorized by law,”’ all persons who, 
after the passage of that act, should take possession of or make 
a settlement on lands ceded, without recognised and confirmed 
title, or without a cession, sale, or lease from the United States, 
are declared to be intruders; and the President has authority 
to employ the civil and military force to remove them. By 
airother act, approved on the same day, entitled ‘* An act making 
provision for the disposal of the public lands situate between 
the United States military tract and the Connecticut reserve, 
and for other purposes,’’ in its 5th section, it is enacted ‘ that 
the several lead mines in the Indiana Territory, together with 
as many sections contingent to each as shall be deemed neces- 
sary by the President of the United States, shall be reserved 
for the future disposal of the United States; and the President 
of the United States shall be, and is hereby, authorized to lease 
any lead mine which has been or may hereafter be discovered 
in the Indiana Territory for a term not exceeding five years.’’ 

The act of 1796, entitled ‘‘ An act providing for the sale of 
the lands of the United States in the territory northwest of the 
Qhio,’’ directs every surveyor to note in his field-book the true 
situation of all mines, salt licks, salt springs, and mill-seats 
which shall come to his knowledge; and the 3d section reserves 
all salt springs which may be discovered, together with the 
section of one mile square which includes it. 

By the 15th section of the act of May 10, 1800, amendatory 
of the act, it is enacted ‘‘that the lands of the United States 
reserved for future disposition may be let upon leases by the 
surveyor general, in sections or half sections, for terms not ex- 
ceeding seven years; and by a proviso to the second section of 
the act of 3d March, 1807, first before mentioned, it is pro- 
vided, that in all cases where the tract of land applied for in- 
cludes either a lead mine or salt spring, no permission to work 
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the same shall be granted without the approbation of the Presi- 
dent of the United States, who is hereby authorized to cause 
such mines or springs to be leased for a term not exceeding 
three years, and on such conditions as he shall think proper.’’ 

I shall have occasion to refer somewhat more at large to the 
laws giving the authority to. make reservations and sales or 
leases of the publie lands, before I conclude this opinion; but 
these references sufficiently show, that those applicants could 
not enter upon or use any of the lands ceded by the Chippe- 
was at the date of these transactions without permission from 
the government; or that if, without this permission, they at- 
tempted to take possession of any of them, they were iritruders, 
liable to be expelled by the civil and military authorities of the 
government; that they could not acquire any usufructuary in- 
terest without an agreement with the President, or with an 
agent duly authorized by him; and his power to make such 
agreement was limited, first to the kind of lands, and secondly 
to leases for specified terms. ‘The power to lease being given, 
and the law silent as to the conditions or form of the instru- 
ment, it carried as its incident the power effectually to accom- 
plish the ends to be attained; hence he had the authority to 
prescribe the terms on which the permit to enter and explore 
the country ceded, and the conditions precedent and subse- 
quent on which the lease was to be granted. It is obvious 
that the agent to whom is intrusted the execution of instruc- 
tions under this power to the President, must conform to them. 
The power to reserve and to lease, which grants a qualified 
interest in the soil, is discretionary. Assuming that the au- 
thority to lease has been given by law, the President is not 
bound to reserve or lease lands in which may be found min- 
erals or salines. It is a matter of discretion with him whether 
there be one or the other in sufficient quantity to justify the 
expectation that the working of such mine or: salines will be 
useful to the public. With this view the power was conferred. 
So, too, the President has the right to decline giving a lease in 
reference to the character of the individual after a permit has 
been given. However, the lease would not be denied, except 
under peculiar circumstances. 

The claimants, therefore, in this case, cannot with propriety 
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claim to have a vested interest; but if they have complied with 
the prescribed conditions, or have been prevented from doing 
so-by the measures or orders of the government, their claim 
addresses itself with much force to your discretion. ‘The power 
which prescribed the conditions can modify them so as to attain 
the ends of justice, and the propriety of granting the lease, in 
this view, must depend on the regulations in force at the date 
of the permit and location. If, on the facts of the case, it ap- 
pear that the claimants, after making locations, abandoned 
them; if ‘they failed to comply with the conditions of survey 
within a year, and to return the location with a plat of survey, 
in conformity with the regulations, as a general proposition 
they have no right to claim leases. Butif the survey was not 
completed within the year, by reason of recognised difficulties 
as to the title to the island and a suspension of operations by 
order of the government, then the President has authority to 
dispense with the literal compliance, and to modify the regula- 
tions so as to answer the ‘purposes of justice. The delivery 
of the locations in good faith to the agent of the United States, 
to be returned to the War Department, it appears to me, would 
be a compliance with the regulation on that point. Iam very 
clearly of opinion, that, pending the difficulties about the title 
to Isle Royale, after the government had suspended operations 
in that portion of the Chippewa country, such measures on the 
part of the government superseded the authority to the agent 
in respect to the island, and no citizen could acquire any right 
there which ought to be respected until the dispute was ad- 
justed. But this only suspended rights previously acquired, 
although the agreement of August 20, 1844, was not acted on 
by the President as a treaty, to be submitted to the Senate for 
its ratification; yet it was a solemn recognition and peaceful 
termination of a controversy with at least a portion of the tnbe, 
assuming the existence of a condition of things which, on pub- 
lic considerations, was inconsistent with the acquisition of any 
private right during its continuance. I have considered the 
subject, thus far, as if there was no question of the authority 
of the President to grant leases of the mineral lands in the coun- 
try ceded by the treaty of 1842. Agreeably to your directions, 
I have examined the question of your power in this respect. 
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I am sensible of the great importance of this branch of the sub- 
ject, and of the extreme delicacy with which the action of the 
government, and the interests of individuals acquired under its 
construction of law, should be regarded. I am aware that 
numerous leases have been entered into, and considerable in- 
vestments been made, for developing the mineral resources of 
that region. Ido not intend so much to affect what is past as 
to suggest considerations for your future conduct, in the re- 
marks I am about to submit. 

l hold it to be perfectly clear that the President has no au- 
thority under the constitution to dispose of any portion of the 
public lands without the authority of law. 

The 3d section of the 4th article of the constitution declares 
that the Congress shall have power to dispose of, and make all 
needful rules and regulations respecting, the territory or other 
property of the United States. The term employed was adopted 
from the ordinance of 1785, and comprehends every mode by 
which the lands and other property of the United States could 
be parted with by the government, whether by sale, gift, or 
for any limited interest. This power has been invariably ex. 
ercised by Congress. 

The sales of the public lands—the territorial property of the 
United States—have been, in all cases, directed and regulated 
by law. A lease is a disposition, by grant, of a limited interest 
in the lands leased, and cannot be made by mere force of Ex- 
ecutive power, without the previous authority of law. The 
authority to reserve from general sale after survey, or to lease 
for a limited time, is necessarily derived from the legislative 
power, and care must be taken not to confound the discretion 
to reserve with the power to lease. The first merely exempts 
from sale, and retains portions of the public lands free from 
settlement or occupancy of individuals. The second disposes 
of the lands demised, and confers on individual citizens lim- 
ited interests in the soil. The duty to reserve existed by law 
for many years before the power to lease was given; and the 
one is not imposed, nor the other conferred, but by authority of 
law. I have, therefore, examined the laws conferring this 
authority, and the result is, that the power seems to be con- 
fined te lands containing salt springs or lead mines. 
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The ordinance of 1785, for ascertaining the mode of dispos- 
ing of lands in the Western Territory, after providing for the 
survey and sale, declares that ‘there shall be reserved the lot 
No. 16 of every township, for the maintenance of public schools 
within the said township; also, one-third part of all gold, silver, 
lead, and copper mines, to be sold or otherwise disposed of as 
Congress shall hereafter direct.”’ 

The constitution conferred on Congress the power of dispo- 
sition of the territory and other property of the United States in 
the article quoted. 

The act of May 10, 1800, gave to the surveyor general au- 
thority to lease the lands ‘‘ reserved for future disposition.”’ 

The acts of March 26, 1804, and March 3, 1805, recognise 
the reservation from sale of salt springs, and other lands spe- 
cially reserved, subject to the future disposition of Congress. 

The two acts of 1807, already referred to, are founded in the 
exercise of this power of disposition by Congress; and the 
power to lease, conferred on the President, is limited, in terms, 
to dead mines, and the necessary contiguous sections. 

An act of January 9, 1815, authorizes certain county courts 
to lease certain lands reserved for the suppor of schools in the 
Mississippi Territory. 

The act of March 5, 1816, granting bounty lands to certain 
Canadian volunteers, exempts from location salt springs and 
lead mines, and the quantities of land adjacent thereto, which 
may be reserved for the use of the same by the President of 
the United States. 

The act of March 25, S16, relating to settlers on the lands 
of the United States, aroeel ‘that, in all cases where the 
tract of land applied for includes either a lead mine or salt 
spring, no permission to work the same shall be given without 
the approbation of the President of the United States.’’ 

By the two acts of March 3, 1829, Congress directed an ab- 
solute disposition, by sale, of the reserved salt springs and 
lead mines in the State of Missouri. The act of April 20, 1832, 
authorized the governor of the Territory of Arkansas to lease 
the salt springs in the said Territory. The several pre-emp- 
tion acts exclude from their operation reserved lands; and the 
Supreme Court, in the case of the United States vs. Gear, de- 
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cided that such reserved lands are not liable to sale or entry 
without special legislation by Congress, as in the acts of 1829, 
for the sale of the reserved lands in Missouri. 

I have not found any authority given by Congress to lease 
gold, silver, or copper mines. 

I do not doubt that public lands containing such minerals 
may be reserved; and while all the acts, from the ordinance 
down, treat of reserved lands as of surveyed lands, it seems 
to me that the President may exercise his lawful authority as 
to mineral lands and salines as well before as after survey. 
But in the exercise of the power of leasing, befote the surveys 
and before reservations of sections or fractions can be made, 
he must confine himself to the power conferred on him by 
law. The President has authority to keep off intruders from 
the public lands, and the law furnishes him the means of 
doing so; but leasing, which is a grant of a limited interest in 
the soil, is not one of those means. 

In a careful review of the laws, we find that salines, gold, 
silver, lead, and copper mines, are reserved from the general 
mass of the public lands, and excepted from the system of 
public sales, and subjected to the future disposition of Con- 
gress. In the exercise of this power Congress has made dis- 
position and given authority to the President to lease two of 
these five clusses—salines and lead mines. But there is no 
mention of the other three classes. Ezpressio unius est exclu- 
sio alterius is an established rule of construction. But it is 
alleged that lead is rarely if ever found alone; that in its bed it 
is always associated with some other mineral. I believe that 
this is true; and it appears that when the measures were taken 
to reserve and lease the mineral lands in the Chippewa cession 
in 1843, the belief was entertained that these lands contained 
Jead as well as copper and other ores. I have already spoken 
of the power of reservation as discretionary. Under the act 
of 1796, all salt springs were reserved; but the practical con- 
struction has always been ‘‘ to decline withholding from sale 
such springs as did not promise to be extensively useful.’’ So 
of lead mines. The President would not withhold every sec- 
tion of land in which there was found lead: the quantity the 
mine contains must be such as to promise useful results; and 
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It does not comport with my views of the Executive duty to 
conform all his acts to legal authority; to continue to lease as 
lead mines, lands which are found, in fact, to contain no lead, 
but other ores, to give it value—to lease a gold, silver, or cop- 
per mine, under an authority so to dispose of lead mines. 

With a proper diffidence of my own judgment, and with 
high respect for ‘the conflicting opinions of otbers on this sub- 
ject, and with a just estimate of the obligations of the govern- 
ment to observe good faith with its citizens, and to respect 
rights acquired from the agents of the government, under even 
a mistaken view of its powers, I am constrained by official duty 
to declare the power of too doubtful a character for you to con- 
tinue to dispose, by way of lease, of lands which contain mines 
of copper or silver as the predominating mineral, without more 
explicit authority to be given by Congress. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. Y. MASON. 

To the PRESIDENT oF THE UNrrep STATES. 





CONTRACT FOR PILES FOR DRY DOCK AT BROOKLYN. 


The contract of the navy agent at New York, with the Messrs. Benson, for piles 
for the dry-dock at Brooklyn, to be delivered after Congress should make fur- 
ther appropriations, is not valid nor binding on the department. 

Such contracts, in advance of appropriations, were prohibited by the 6th section 
of the act of Ist May, 1820. - 


ATTORNEY GENERAL’S Orrice, 
! April 25, 1846. 

Sir: I have considered the subject presented to me in your 
communication of the 16th of March ultimo. The contract 
between Messrs. A. G. and A. W. Benson and the navy agent 
at New York, of the 13th of June, 1842, provides “that no de- 
liveries of piles shall be made under this contract previous to 
the appropriation by Congress of such additional sums as may 
be requisite to prosecute those portions of the dry-dock for 
which said piles will be required.”? TYhere was then, as the 
parties understood, no subsisting appropriation for the payment 
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of the supplies stipulated for by the contract. Nor was there 
any special law authorizing the purchase of any materials for 
the dry-dock at Brooklyn, beyond the appropriation made. It 
was precisely to prevent such contracts in advance of appro- 
priations, that the 6th section of the act of 1st of May, 1820, 
was enacted. 

I am, therefore, clearly of opinion that the contract is not 
valid nor binding on the department. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. Y. MASON. 
Hon. Secretary or THE Navy. 


PATENTS TO ASSIGNEES OF CREEK RESERVES. 


‘Where an Indian reservee under the 2d article of the treaty of 24th March, 
1832, contracted to sell his reservation to A, who paid therefor $100, and then 
permitted B to go into possession thereof ; and A afterwards died, and B, of- 
fering to pay the balance of the valyation of the land, claims a patent—pDxcwep, 
that B may be regarded as the last bona fide transferee within the act of 1848, 
and that a patent be issued to him on payment by him of the balance of the 
purchase money. 


ATTORNEY GENERAL’S OFFICE, ° 
Apri 25, 1846.. 

Sir: Other engagements have so delayed my compliance 
with your direction of the 28th February ultimo, that I com- 
municate to you my opinion in writing on the question raised 
in the report of the Commissioner of Indian Affairs of the 5th 
May, 1845. 

Under the 2d article of the treaty with the Creek Indians of 
24th March, 1832, a tract of land was reserved to Cottie Hadgo, 
an Indian of that tribe. In his lifetime he contracted to sell 
the same to James Hall. Hall paid one hundred dollars; and, 
by valuation had according to law, the tract is found to be 
worth $800. James Hall is dead, and his estate is insolvent. 
Joseph Hall claims that the payment of $100 was made with 
his money, and has offered to pay the balance of the valu- 
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ation, and asks that the patent may issue to him. It also ap- 
pears that in the lifetime of James Hall, and with his knowledge 
and consent, Joseph Hall moved from Tennessee, entered into 
possession of the tract of land, and has made valuable improve- 
ments. Some of the creditors of James Hall object to the 
patent being issued to Joseph Hall, and claim it for the dece- 
dent’s estate. 

By the treaty it is provided, that when the President has 
approved a contract of sale, ‘‘a title shall be given by the 
United States on the completion of the payment.’’ The heirs 
of the Indian reservee have been long out of possession; and 
payment ought to be made to them of the unpaid purchase mo- 
ney. The title is in the United States, in trust for the Indian. 
The price is ascertained by valuation to be fair; and the Presi- 
dent will give his assent to the contract. In this condition 
of things, there is no propriety in delaying the Indian heirs 
in receiving what is due to them, by a contest about the equl- 
ties between the creditors of James Hall and Joseph Hall, the 
person in possession. I concur in opinion with the Commis- 
sioner of Indian Affairs, that such a case is made by the proofs 
as to bring the case within the operation of the act of 1838,.and 
that Joseph Hall may be regarded as the last bona fide trans- 
feree within the meaning of that act. 

Whatever equitable claim James Hall’s estate may have, 
growing out of the contracts between him and Joseph Hall, 
when the latter went into possession and commenced his 1m- 
provements on the land in question, can hardly be satisfacto- 
rily adjusted except in a court of chancery. They certainly 
cannot be by the executive government of the United States. 

Iam, therefore, of opinion that a patent ought to issue to 
_ Joseph Hall, upon his paying, for the use of the heirs of the 
Indian reservee, the sum of seven hundred dollars, which will, 
with the payment before made, come the payment of the 
purchase money. 

I have the honor to be, very seep sir, your obedient 
servant, 

J. Y. MASON. 


To the PresipEnT. 


TO THE SECRETARY OF THE TREASURY. 493 


Pre-emptions. 


PRE-EMPTIONS. 


Settlers upon the public lands must comply with the conditions of the land laws 
in order to avail themselves of the privilege of pre-emption. 

They must give the written notice of their settlement and intention to claim the 
right of pre-emption within thirty days from the date of their entering per- 
sonally on the land with the intention of settling there.. 

They must also inhabit, improve, build, pay, and make proof, within twelve 
months, to be entitled to preference over those who may have entered the 
same lands at the land office. 


ATTORNEY GENERAL’S OFFICE, 
April 25, 1846. 

Sir: I have examined the question presented in the report 
of the Commissioner of the General Land Office, of the 25th 
March ultimo, arising on the copflicting claims of Abraham 
Brauley, and Andrew Mullasky, and Charles Maddy—the for- 
mer under the pre-emption law of 4th September, 1841, and 
the two last by entries at private sale—to a portion of the public 
lands -mentioned. | 

The question is, from what point of time is the period of 
thirty days to be computed within which a person intending to 
exercise the right of pre-emption is to give written notice? 
The Commissioner has decided that the count commences 
from the date of the settler’s entering on the lands and cutting 
timber to make the improvement required by law: the claim- 
ant, Brauley, contends that it ought not to commence untul he 
had made it his abiding place by sleeping on the premises. 

The 10th section of the act of 4th September, 1841, gives 
the right of pre-emption on such of the public lands as are 
liable to entry at private sale, subject to ‘certain conditions. 

These conditions are specified in that and the subsequent 
sections of the law; but reference to the 12th and 15th only 
will be made in consideration of this question. A settlement 
must be made, and notice of an intention to purchase the 
lands as a pre-emptor must be given within thirty days from 
the date of such settlement. The settler must inhabit and 
improve the same, and must erect a dwelling thereon, to entitle 
him to the privilege; and, to perfect his title, he is allowed 
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twelve months from the date of such settlement to exhibit proof 
that he has complied with the conditions, and to make pay- 
ment. Settling, inhabiting, and improving, are all used as cir- 
cumstances to be performed and proved; but they are not used 
as synonymous in their meaning. 

The object of the law is beneficent; and it is entitled to a 
liberal construction in aid of the ends to be attained. But, to 
accomplish this, such a construction must be given as will pro- 
tect the settler in his ultimate right—first, for thirty days from 
the date of his settlement; and, secondly, for twelve months 
from the same time. The settler is entitled to this protection 
against the claims or entries of others. From the moment, 
therefore, that he enters in person on land open to such a 
claim, with the animus manenai, or rather with the intention 
of availing himself of the provisions of the act referred to, and 
does any act in execution of that intention, he is a settler. He 
must afterwards give his notice of intention, inhabit, improve, 
build his house, and make his proof and payment, within 
the time stipulated, to perfect his right. But in every stage he 
is protected until he fails on- his part to comply with the con- 
ditions of the law. 

In this case the Commissioner of the General Land Office 
appears to me to have decided correctly: that the date of Brau- 
ley’s entering on the lands, and cutting logs to build his house, 
with the purpose of purchasing as a pre-emptor, is the true date 
from which to commence the computation; and as he failed to 
give his notice within thirty days, and to make payment and 
proof within twelve months from that date, he is not entitled 
to preference over those who had entered the same lands at 
the land office. 

I have the honor to be, sir, your obedient servant, 
J. Y. MASON. 

Hon. Rost. J. WaLKeEr, 

Secretary of the Treasury. 
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VALIDITY OF CERTAIN SALES OF CHOCTAW RESERVATIONS. 


As the official acts of President Van Buren and his successor in office, in relation 
to the confirmation of sales of reservations under the treaty of Dancing Rabbit 
creek, were predicated on a construction of that instrument which forbids cer- 
tain sales; and as certain questions arise which ought to be adjudicated, it is 
recommended that a case to test the validity of sales made by the Commis- 
sioner, Brown, be brought before the Supreme Court. 


Arrorney GENERAL’s OFFICE, 
May 2, 1846. 

Sir: I have carefully examined the question arising under 
the 6th section of the 19th article of the treaty of Dancing 
Rabbit creek, and the measures taken by the government of 
the United States in execution thereof, on which you directed 
me to give my opinion in writing. 

It has been always held, in this office, a good general prin- 
ciple of law, as well as of expediency, not to say of absolute 
necessity, that the accounting officers, as well as all other exec- 
utive officers, should, as far as possible, refrain from unsettling 
or reversing any of the official decisions of their predecessors. 
The official acts of President Van Buren and of his successor 
in office were predicated on a construction of the treaty which 
forbids the confirmation of Nail’s purchase, unless it shall be 
judicially decided that this Executive act was unauthorized 
by law, and that the payment of the purchase money cannot 
be enforced, or the purchasers protected in their titles. With 
all due respect for the decisions which appear to have been 
pronounced, I cannot advise that the President shall acquiesce 
in them, and relinquish the manifest advantage to the trust 
fund under his management, by abandoning the sales made. 
There has been already received from those sales a larger sum 
than the purchaser, Nail, proposes to pay for the whole of the 
reserved lands; and there are unpaid notes and bonds for a 
much larger amount. If the purchasers are in any instances 
insolvent the title is reserved, and the land will revert to the 
fund. I think, therefore, that these unpaid notes and bonds 
should be collected, unless the decision of the inferior court, 
adverse to their validity, shall be affirmed by the Supreme 
Court of the United States. It will be seen that proper efforts 


496 HON. JOHN Y. MASON 


Proof Requisite to Pensions to Widows under Act of 1846. 


to submit the question for adjudication to that high tribunal 
have been made, and will be persevered in, by the Solicitor of 
the Treasury. ‘The amount already received might at once be 
divided, in the discretion of the President, amongst those en- 
titled, but for the doubt which has been raised by these deci- 
sions as to the validity of the sales. Under existing circum- 
stances, it appears to me, there is but one course to pursue; 
and that is, to have the question decided by the Supreme 
Court. However great may be the inconvenience of the delay 
attendant on this procedure, it is unavoidable without an aban- 
donment of the highest duties in executing a trust peculiarly 
sacred. 

If the sale shall be held to be valid, it may be questioned 
how far the President will be authorized to remit any portion 
of the debt due to the trust by compromise; but, under present 
circumstances of doubt and uncertainty on the subject of title, 
any effort to effect such an adjustment as is recommended by 
the Choctaw council, could not possibly result advantageously 
to the interests of the orphans to whom the lands were re- 
served. 

My opinion, therefore, is, that a case shall be, without delay, 
brought before the Supreme Court by writ of error, to test the 
validity of the sales made by A. V. Browne, as commissioner 
under the orders of President Van Buren; and that if any por- 
tion of the moneys received remain uninvested, they shall be 
invested in government stocks, bearing interest. 

I have the honor to be, very respectfully, your obedient ser- 
vant, 

J. Y. MASON. 

To the PresipEnT. 


PROOF REQUISITE TO PENSIONS TO WIDOWS UNDER ACT OF 
1846. 


The 2d section of the act of May 7, 1846, was intended to facilitate applicauons 
of widows to pensions founded on their marital relations, by operating on the 
proof required. | 

To establish their claims it is sufficient for widows to prove that their husbands 
were entitled to pensions, and that they are the widows of such pensioners. 
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The fact that the husbands.were upon the roll and drew pensions, is presumptive 
evidence that they were entitled to them; yet, if ny were not, that fact may 
be proved. 

The onus, however, is upon the government to show that they were not entitled. 

General reputation and cohabitation are, in general, sufficient evidence of mar- 
riage; but as thig is onty presumptive, it may be rebutted by countervailing 
testimony. ~ 

The law should be omens liberally and favorably tewards applicants. 


ATTORNEY GENERAL’ s OfFice, 
June 23, 1846. 


Sir: I have considered the questions presented in the com- 
munication of the Commissioner of Pensions of the 19th May 
ult., which, on the 23d of that month, you referred to me for 
my opinion. 

The 2d section of the act makin appropriations for the pay- 
ment of revolutionary and other pensions-of the United States 
for the year ending the 30th of Juné, 1847, approved May 7, 
1816, is as follows: 

“And be tt further enacted, That no widow entitled to a 
pension under existing laws, and claiming a pension, whose 
husband was drawing a pension at the time of his decease, 
shall be required in such ‘case to furnish any further evidence 
that said husband was entitled to a pension; nor shalf any evi- 
dence, in any case, be required to.entitle the widow to a pen- 
sion, when the evidence is in the archives of the government, 
other than such proof as would be sufficient to establish the 
Inarriage between the applicant and the deceased pensioner in 
civil personal actions in a tourt of justice: Provided, That, 
upon a revision of the testimony in the case of the deceased 
husband, the Commissioner'be satisfied that the pension was 
properly granted.’’ - | 

The section was manifestly intended to. facilitate the applica- 
tion of widows to pensions, founded on their marital relation to 
deceased pensioners. 'To establish, on het part, such a claim, 
the applicant must prove, first, that her husband was entitled 
to a pension; and second, that she is his widow, within the 
terms of the laws granting’ widows. pensions. The section 
under consideration operates on the proof to be required in 
both points. | 

1. The widow of a husband who was drawing a pension at 


Vou. 1v—32 
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the time of his deceasé is not to be required to furnish any 
further evidence that her said husband was entitled to such 
pension. This is the enactment in the body of the section, 
and prescribes the general rule. The proviso applies exclu- 
sively to this member of the Section, and restrains its opera- 
tion. It provides ‘that, upon a revision of the testimony in 
the case of the deceased husband, the Cammissinner shall be 
satisfied that the pension was properly granted.’? Without this 
proviso, the enjoyment of a pensjon by the husband at the time 
of his death would have been conclusive on that point in the 
widow’s case. The proviso makes it but presumptive evi- 
dence, liable to be rebutted; but it is sufficient évidénce to 
establish the fact, unless it is rebutted by the Commissioner of 
Pensions, on grounds which ought to he stated for explanation 
by the applicant: the onus is on the agents of the government 
to bring a case within the proviso. And to the same effect is 
the prowsion of this section: ‘‘ Nor shall any evidence be re- 
quired to entitle the widow to a pension, when the evidence is 
in the archives of the government, other than such proof,’’ 
é&c. This makes it the duty of the government officers to 
search the archives, and to ascertain if there be evidence in 
them to establish the claim of the widow. | 

I do not suppose- that the. clause can require more than an 
exarnination of the papers and records relating to the services of 
the deceased husband, and the evidences of his title to a pen- 
sion. But the duty of making the examination, to find support 
for the widow’s claim, shows the spirit in which’ the law was 
enacted. 

2. To establish the relation of widow to the deceased, a mar: 
riage must be proved; and this section of the law prescribes 
the proof required to be that “which would be sufficient to 
establish the marriage between the applicant and the deceased 
in ¢ivil personal actions in a court of justice.’” The general 
rule is, ‘that, in all eivil personal actions except that for crim- 
inal conversation, general reputation and cohabitation are sufli- 
cient evidence of marriage.’’’ (2 Starkie on Evidence, part iv, 
page 939, and authorities cited; and 4 Burrows, 2057; 4 John- 
son’s N. Y. Rep., 52- '3_-Fenton \ws. Reed.) Under this sec- 
tion, therefore, to establish the relation of neews proof of a 
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mdrriage in fact cannot be required-——that is, by witnesses pres- 
ent at the ceremony, or by official records: general reputation 
and cohabitation are sufficient, prima facie. But as-this is 
presumptive evidence, it may be rebutted by countervailing tes- 
timony. In terms, the operation of the section does not extend 
beyond these two points. Where it is necessary, to- establish 
the claim of the widow, to prove ‘the date of the marriage, it 
is incumbent on her. to produce satisfactory proof'to the Com- 
missioner; but the proof: ought to be considered in the spirit in 
which this law has been passed, of liberality to the applicant. 
But still the evidence. must be satisfactory. .And as the mar- 
riage may, by virtue of this section, be established by presump- 
tive testimony, its date, as an incident, may be q¢stablished by 
evidence of the same character which m civil personal actions 
would establish births, pedigree, &c. 
I am, very respectfully, your ebedient servant, 
J. Y. MASON. 
Hor. W.. Marey, ~ , 
Secretury of War. 
’ 





\ | 
POWER OF EXECUTIVE TO LEASE THE IOWA LEAD MINES. 


The practice of leasing salines and lead mines has so long prevailed, under a 
construction of the laws which has received a very general assent, that the 
Executive would not now be justified in declining to exercise the power, and 
thus to deprive the treasury of the revenues to be derived from the mining op- 
erations notoriously going on at the lead mines in Towa. 


ATToRNEY GENERAL’S OFFICE, 
a ig «duly T, 1846. 

Str: Your communication of the Lith November, 1845, with 
the accompanying papers, requesting my opinion on the ques- 
tion, ‘‘Has the government the right .to lease mineral lands 
in the Territory of lowa?” was duly received. 1 also received 
your letter of the [6th January ult., referring to the opinions 
of my predecessors, Messrs. Wirt, Butler, and Legaré, in which 
you state that, ‘‘if you do not see good reasons to dissent from 
these opinions, you can retura the papers, without taking the 
trouble to write out your views on the subject.” 
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I should have responded, without the long delay which has 
occurred, but that I was requested by the honorable delegate 
from Iowa in the House of 'R&presentatives, on behalf of his 
constituents interested, to suspend my opinion. I have now 
the honor to inform you that I do not perceive any sufficient 
reason to dissent fromthe opinions referred to, or to advise 
that the construction which has been uniformly, for so long a 
time, given to the act of 1807, should now be changed. The 
exercise of the power over the lead kands‘in Missouri, the dis- 
position made of those lands by the act.of 1829, the: repeated 
legislation by Congress on thesubject of salines and ledd lands, 
with afull knowledge of the exercise of the power of leasing 
lands west of the Mississyppi, without any restraint on the ex- 
ercise of this power, has established the power and usage too 
strongly now to disturb it. - I cannot’see how the Executive, 
without some such’ restraining legislation, would be justified 
in declining to exercise this power, and to secure to the treas- 
ury the revenues to be derived from the mining operations 
notoriously going on in the public lands centaining lead in 
Iowa. 

I have the honor to be, very reapecinilly; your obedient ser- 
vant, ‘ 


{ 


J. Y. MASON. 


w 
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Pa 


PAYMENT OF AN UNCERTIFIED AWARD UNDER TREATY WITH 
THE CHEROKEES. 


4 


A Cherokee reservee, under treaty of 1835, in whose favor the commissioners 
appointed fo adjudicate elaams made an award, but to whom they delivered no 
certificate, is nevertheless entitled to payment. — 

As a‘general rule the certificate of the cbmmissieners, indicating the amount due 
the claimant, is the proper evjdenge of the fact to be produced to the accounting 
officers, and upon which they are to make the payment; yet the rule js not 
entirely inflexible. . 


| ATTORNEY GENERAL'S Orrice, | 

July 7, 1846. 
‘Sir: I have carefully examined the papers which you trans- 

mitted to me, in the case of David Taylor, who claims the 
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assessed value of a reservation of laud, under the treaty with 
the Cherokees of 1835. Le 

David Taylor. is a white man, lawfully merried to a Chero- 
kee Indian woman, and by her kas had children. He had 
taken a reservation of 640 aeres in the Hiwassa district, under 
the Sth article of the treaty of 1817. By its terms he was en- 
titled to a life estate, with right of dower to his wife and re- 
version to theirchildren. The legislature of Tennessee, assu- 
ming that Taylor being a white mah, was. not entitled to the 
reservation, by an act of 1821,. directed the-sale of the land 
reserved. It was sold, and Taylor-became ¢he -pyrchaser,.at 
the price of eight hundred dollars, which he paid. to the State 
of Tennessee. Messrs. Lumpkin and. Kennedy, commission- 
ers, by an award of the 16th October, 1837, decreed this sum of 
$800, with the interest, amounting to.seven -hundted and 
eightéen dollars, to be paid to ot under the 13th article of 
the treaty of 1835. °° © 

This award was based on ‘the postulate that David Taylor 
Was entitled as.a reservee under the treaty of 1817, and in- 
demnified him against the forced purchase of his own land, 
and nothing more. Before Messrs. Eaton and Hubley, com- 
missioners, successors of Lumpkin atid Kennédy, he preferred 
a claim for value of the section of land reserved, as- having 
been compelled to abandon it. It appears that on the 23d Au- 
gust, 1843, they directed: Messrs. Wm. A. Upton and Peter A. 
Lummey to “make valuations of such lands as are contained 
in the enclosed lists, and. make report of the same, addressed 
to us at Washington city;’”? and ia the same letter of instruc- 
tions they add: ‘‘Such other valuations as from time to time 
may be necessaty, widt be made known to you as our decisions 
on submitted elaims aré’made.’’ The fair inference is, that in 
the cases 6n the list the decisions had already been made, 
and, in fact, preceded the order for the vatuations. In this list 
is the fokowing entry: ‘David Taylor, reservation south side 
of Little Tennessee, about twelve miles below Morgantown, 
Tennessee.’? it further appears, by a certificate of the Com- 
missioner of Indian Affairs, that ‘“‘ amongst the records and 
papers depdsited -in his -office for safe-keeping, by Messrs. 
Washington and Mason, commissioners under the 17th urticle 


502s HON. JOHN Y. MASON 





Payment of an Uncertified Award under Treaty, &c. 





of the Cherokee treaty of 1833-736, is a document, the caption 
of which is as follows: ‘The foltowing is a list of valuations 
made by Wm. A. Upton and Peter A. Lummey, valuers under 
the Cherokee treaty of 1835-’36, commencing on. the 18th 
September.”’ That on the 3d page of said document is an en- 
try in words and figures, as follows: .“¢ David Taylor,.south 
side of Little Tennessee rivet, Monroe county, Tennessee, 
640 acres, valued at-twenty dollars per acre, $12,800.’ And 
at the close of said document is-a certificate as follows: 

‘‘We do hereby certify that the foregoing is a true. list of 
valuations made by the undersigned, valuers under the Chero- 
kee treaty of 1835<'36. 

-s©WILLIAM A. UPTON, re a 
'# PETER. A. LUMMEY, 't Vabuing Agents. 
ce SEPTEMBER 24, 1843.% <«. 


It thus appears that the commissioners adjudicated David 
Taylor to be entitled to indemnity under the 7th article; and 
not ‘being able or required to make the valuation.in person, 
appointed valuers, who made the valuation; and their certified 
report of their proceedings was returned to the office of Indian 
affairs, with papers and records touching their duties by other 
commissioners under the,17th articke of the treaty. 


The usual course.of business has been for the commissioners 
first to ‘adjudicate a claim, or fix the right to compensation by 
decree;.and if valuation was necessary, to ascertain the amount 
to. be paid, ta refer it te sworn valuers; and on. the report of 
their valuation, to give a certificate of the amount thus ascer- 
tained to. the claimant, wha thereupon received his money of 
the proper officers. In this case the conjmissioners do not ap- 
pear to have given a certificate, or to have adopted the value 
tion, by any repert to the department, Jt is represented, how: 
ever, in-the letter of the Second Auditor of the 4th June, 1846, 
that payments have been made in certai-specified cases, and 
in numerous other similar cases, without such certificates hav: 
ing issued. Such having been the course of proceeding jn ex- 
ecution of this treaty, I do not readily perceive why this case 
should have been referred to this officé, to advise whether the. 
money should be paid. The 17th avticle. provides for the ex 
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amination of ‘‘ aH claims arising under the treaty by commis- 
sioners, whose decision shall be fuial; and on their certificate 
of the amount due the several claimants, they shall be paid by 
the United States.”’ , 

The decision of the commissioners on the question of right- 
fulness of the claim is final; and the concluding member ef the 
sentence prescribes a general rule of evidence for the account- 
ing officers of the treasury on which to make payments. Con- 
sidering the character 9f the persons. asserting claims before 
these boards, it would hot appear consistent with the principle 
of justice, and with the policy of the government, to make that 
rule inflexible, admitting no exceptions. The Indian claimant 
submitted his proof of spoliation to the board, and the com- 
missioners made a decision in -its favor. But suppos¢, from 
the expiration of a limited ‘authority or other reason, not the 
fault of the claimant, they have failed to issue ‘certificates; 
ought the Indian’‘to lose his just claim by their omission? It 
seems the practice has been otherwise, and it does not appear 
to me to be in violation of the treaty. If there is no reason to 
doubt the fairness of the valuatjon, I do not see why the usage 
observed in other cases should be departed from, and David 
Taylor and his children should be deprived of the benefit of 
the decision made in their favor, which the treaty declares to 
be final. 

It must, however, be nial In mind ‘ae his claim is founded 
on the treaty of 1817, and that he is entitled only to a life 
estate, with right of dower to his wife, their children being en- 
titled in fee. Such was the title to the land, and such is, of 
course, the condition of the rights to the indemnity. The pay- 
ment must be cf the valuation, if that is not’impeached. 

Very respectfully, your obedient servant, 

| J. Y. MASON. 
Hon. R. J. Water, 
iad of the Treaty. 
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PAYMENT OF AN UNCERTIFIED AWARD UNDER TREAY WITH 
THE cH EROKEES. 


Claimants under the 17th article of the Cherokee treaty of 1835, in whose favor 
an award by the commissioners was made, are entitled to be paid, even though 
they are not able to present amy certificate of the amount to the accounting 
officers, there being an i ala eudiention uhder the treaty on file. 


ArrornEY GENERAL’ s OFFICE, | 
July 7, 1846. 


| Str: I herewith return the. papers in the case of the children 
of Lite Deer, claimants.under the 17th article of the Cherokee 
treaty of 1835. , 

The principles which I have laid down in my opinion in the 
case of David Taylor, of this date, cover the present case, and 
will enable you to give such instructions to the accounting 
officers as you may deem advisable. 

The case is stronger. than that of Taylor, there bene file 
in the Indian bureau an express ene by commissioners 
under the treaty. ; 

I have the honor to be, respectfully, your obedient servant, 

. a J. ¥. a 

| Hon. Rozert J. W aLKER, 

Secretary of the Treasury. - 





> 


ARREARS OF ees PENSIONS—-TO WHOM PAYABLE. 


There is no authority for ae ¢ payment of the arrears of pensions due widows 
of revolutionary officers at their death, who have left no‘ehildren, to executors 
- oradministrators. — vg : 

Even where widows have died ieasine: children, the arrears cannot be received 
by executors and administrators as asses for the payment of the decedents’ 
ea 


: een ee Ginanaa! s OFFICE, 
July 14, 1846. 


Sm: The papers which accompanied your letter of the 17th 


‘January ultimo, show that Mrs. Paulina Legrand, as widow of 


Captain Edmund Read, of Major Nelson’s corps of Virginia 
State cavalry, was a pensioner by reason of the services of her 
said deceased husband in the war of the Revolution. Her 
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pension was paid ’ to March, 1844, and she died on the 5th 
February, 1845, leaving no child or descendant. You refer 
for my opinion the question, whether the arrear of pension, 
unpaid at the time of. her death, can be paid to her adminis- 
trator? He contends that he is so entitled, by the 2d section 
of the act of March 3d, 1829. The Commissioner of Pensions, 
under the direction of the Secretary of War, has disallowed 
the claim, under the provisions of the act of June 19, 1840. 

In the edition of the laws recefitly published by Little and 
Brown, the act of March 2d, 1829, is noted as obsolete. The 
Ist section of the act of is4o ‘provides for the case of male pen 
sioners; the 2d, for- females. The acts giving pensions to 
widows of revolutionary, Officers and soldiers have been enacted 
since 1829; and this fact clearly shows that Congress did not, 
when passing the act of 1840, consider that there was any law 
providing for the disposition of arrears of female pensions. 
The act of 1829 is superSeded by the act of 1840. The for- 
mer clearly related to the pension laws in force at the date of 
its passage. The more enlarged and comprehensive system of 
pensions introduced by laws ‘subsequently passed, founded in 
gratuitous bounty to the persons who were its beneficiaries, 
led to the: act of 1840. By the provisions of these laws, care 
is taken to prevent the arrears of pensions, in any case, becom- 
ing assets for the payment of debts, or for distribution accord- 
ing 0 any rule of descent or inheritance, except that which is 
prescribed by Congress—a power which belongs to the States, 
and is not conferred by the constitution in regard to any vested 
right or chose in action. But the pension being a bounty con- 
ferred by Congress, the authority exists to withdraw it, or to 
prescribe the conditions on which it is to. be paid, and the per- 
son or persons who are to receive it. In making the payment, 
the Executive must look to the law for authority. There is 
no such authority to make payment to the caer ta a where 
the pensioner died leaving no children. 

The 2d section of the act of June 19, 1840, authorizes pay- 
ment to the exécutor or administrator only where the pensioner 
died ‘leaving’ children;’’ ‘and then the payment is not made 
to him as assets, to be disposed of according to his official 
duty as to the effects of his decedent; but the law declares, | 
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‘‘the same shail not be considered as a part of the assets of the 
estate, nor liable to be applied to the payment of the debts of 
said estate in any case whatever;’’ and the payment of such 
arrears under Ist and 2d sections is declared to be for the sole 
and exclusive use of the children of the deceased pensioner. 
Now, if there be no such persons for whose exclusive use the 
adminjstrator or executor is authorized to receive, and payment 
is made to him as such, how would he be held to dispose of 
them? Such arrears are not assets, subject to debts or distri- 
bution, according to the loeal laws; and there are no persons in 
being‘ entitied to demand payment by-the act of Congress. I 
am clearly of opinion that the administrator or executer of Mrs. 
Legrand is not entitled to receive the arrears of her pension 
which tvere. unpaid at her death. 

I have the honor to be yopr obedient. servant, 

| | J. Y, MASON. 
To the Secretary oF War. a 


ry : a _ 


SALARIES, &c., OF PUBLIC. MINISTERS ABROAD—HOW TO BE 
PAID. . 


{t is the duty of the government te provide a way to make the salary and ex- 
. penses of a minister abroad good to him at the capital of his residence. 

If a minister be directed to draw on London for his salary and axpenses, and 
there shall be a loss on the sale of his bills, it is the duty of the government to 
mak? such loss good to him. 

Mr. Wise, the American minister at Rio, havirig suffered a loss on his bills thus 
drawn on mondonys ie entitled te indemnify. 


ATTORNEY Genera’ s ' Orrice, 
July 20, 1846. 


Str: I have considered the question arising on a claim pre- 
sented by Mr. Wise, our minister at Rio, for the loss which he 
has sustained by drawing on London for his salary and the 
contingent expenses of his legation, at the rate of $4 84 for the 
pound sterling. 

The settled usage of the department, and the established 
construction: of the laws fixing compensation of ministers 
abroad, relieves this inquiry of all difficulty, unless the act of 
27th ‘July, 1812, to régulate the value to be affixed to the 
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SIE RATES OE ATA a he RR PORTE EAE NES 
pound sterling by the Treasury Departinent, operate a change 
of the usage founded on this construction. I have had much 
difficulty in arriving at a conclusion satisfactory to my own 
mind. 

In an opinion communicated to the Secretary of State on the 
26th of December, 1843, to which I respectfully refer you, the 
then Attorney General, Mr. Nelson, stated, as the construction 
of the laws in force, that a public minister is entitled to his 
salary in dollars of the amoynt appropriate to his diplomatic 
character. “This sum the government is bound to pay him, 
and to make available to him at his residence abroad.””> There 
was no obligation on the part:of the gdvernment to place funds 
in London to meet the claims of a minister resident elsewhere. 
Its extent was limited to the duty of ¢ providing for their dis- 
charge in the capital of his foreign residence.”” _ | 

These propositions appear to me to be indisputable. The 
payment to a minister plenipotentiary and other diplomatic 
agents abroad is, by the act of 1810, declared to be “* as a com. 
pensation far all his personal services and expenses.’’ As the 
appropriate performance of his public dufy requires his personal 
presence near the court to wirich he is accredited, so that he’ 
cannot in person receive his compensation at the treasury, it is 
plainly the duty of the government to remit to him, at the 
place where his services are rendered, and his expenses incur- 
red, the stipend to which he is by law entitled. _ I cannot per- 
ceive any just distinction between payment, of legal compensa- 
tion to persans in the civil and military service of the govern- 
ment, whose duties ‘are performed 1 in foreign jurisdictions. I 
has been the canstant practice, justified by ¢conomy, to pay 
the officers and men tn the naval squadrons, on distaut stations, 
through the agency of the same London bankers who are em- 
ployed by the State Department; and it has never been ques- 
tioned that losses on bills drawn and negotiated in good faith 
are to be borne by the government. No attempt-has ever been 
made, of which I am aware, to. charge them on_ the purser, 
or to deduct them fromy the pay due by lat to the officers and 
men. And it is as necessary in settling such accounts with 
the London bankers, and with the pursers, to, compute the 
value of the pound sterling, as in adjusting the accounts of our 
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ministers. ] can perceive no difference in the two cases. It is 
a striking fact, that the instrdctions to the minister at Rio to 
draw on London were given in consequence of enormous losses 
on bills drawn on the United States, when bills drawn by the 
purser of the United States squadrons at the same dates were 
negotiated at a trifling “discount; and it is not questioned that 
if the minister drew on the United States, the loss on his bills 
would be made good to hint. If the minister’s account is to 
be settled at the departrnent on the assumption that he is to be 
charged with the nominal amount of his bills paid in London, 
at the rate of $4 84 for eath pound sterling drawn for, he not 
only loses the discount on his bills for salary, but also the dis- 
count on the bills for the contingent expenses of his legation, 
in which he has‘no personal interest.’ It is inconceivable that 
it could be the intention of Congress to subject him personally 
to such a responsibility. In the fluctuations of trade, a lia- 
bility for losses on all bills drawn might be ruinous; and an 
effect given to the act'of 1542 of reducing, and, in an ex- 
treme case, of annihilating his claim for salary, which could 
not be intended. When the-act of 1842 was passed, the value 
of the pound sterling was fixed at four dollars and forty-four 
cents. By this act it was declared that ‘‘in all payments by 
or to the treasury; whether made here or in foreign countries, 
where it becomes necessary to:compute the value of the pound 
sterling, it shall be deemed equal to $4 84, and the same rule 
shall be applied ih appraising merchandise where the Value is, 
by the invoice, in pounds stérting.” The second section repeals 
all acts and parts of acts ‘‘ inconsistent with these provisions.” 
The acts of Congress thus repealed were those which placed 
a different value on the pound sterling. There was no act of 
Congress prescribing the mode of payment, or of converting 
payments to diptomatic agents in sterling into dollars. There 
is no rule of construction which will give to the act of 1842 
the effect of repealing the act of 1810... The minister was, and 
is still, entitled to his compensation for personal services and 
éxpenses {n dollars, at nine thousand a year. It may be that 
where, for the convenience of the government, he draws for 
this compensation in sterling on London, or any other foreign 
place, other than that at which his duties are to be performed, 


TO THE SECRETARY OF STATE. 508 





Salaries, &c., of Public Ministers Abrord—How to be Paid. 


he may be debited with the nominal amount of his bill at 
the rate prescribed in that act. But if there is a loss onthe 
bill, that is but the expense of the trartsportation or transfer of 
the money to the place where he is entitled to receive his money, 
and the government is as much bound to sustain the loss as it 
would be to pay the expense of a messenger sent by the State 
Department to transport the money from London to the minis- 
ter at his residence. 

This view of. the qyestion seems to be well sustained by 
sound principle. 

I have read with attention the communication of the Secre- 
tary of State of February 16, 1842, which was communicated 
to Congress, and is supposed to, have given rise to the act of 
June 17, 1842. It may well be referred to as explanatory of 
the mischiefs which the act was intended to remedy. 

The subject which the Secretary. thought it his duty to bring 
to the consideration of Congress, was the payment of salaries 
and outfits of our ministers in Europe. The evil was, that, 
in drawing on the banking-house in London employed by the 
government, our diplomatic agents were charged for each pound 
sterling at a rate which was much complained of ; and the Sec- 
Tetary concludes: ‘I am of opinion that those ministers who 
draw on Tondon are entitled to have the dollar estimated at 
4s. 6d. sterling. But‘ as’ this apparently makes some increase 
to the rate of their salaries as fixed by law, I Submit the pro- 
priety of laying the whole subject before Congress yin order that 
some uniform rule may be established by law.’’ 

It is very manifest that it was not contemplated to reduce the 
ministers’ salaries by éntitling them to have the dollar estima- 
ted at 4s. 6d., but to make dn apparent increase. 

My opinion is, that the act which passed does not subject the 
Minister, who is required to draw on London, to the loss of 
the sale of his bills, and that Mr. Wise’s bills for the loss ought 
to be paid. | 

Very respectfully, your obedient servant, 
J. ¥. MASON. 


‘ 


Hon, James Becninin 
Secretary of State. 
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CLAIM OF THE HEIRS OF VIFVARENNE TO LAND IN MISSOURI. 


A lot of land in the St. Louis common-fields having been set off as vacant by 
the surveyor general for the use of schools, it not having been entered on the 
lists of the recorder, as required df private claims in such cases; and the Uni- 
ted States having relinquished all their right, title, and interest in and to all 
out-lots and éommon-field lots reserved for the support of schools to the State 
of Missouri; and the same now being claimed by the heirs of one Vifva- 
renne—DECWED, that the executive department cannot administer relief in 
such a case; that the parties must assert their rights before the judiciary. 


ATTORNEY GENERAL’S OFFICE, 
. July 23, 1846. 


Str: I had the honor in March last, to receive your com- 
munication referring to me a teport of the Commissioner of the 
General L.ind Olfice, in which he states that “ the heirs of one 
Vifvarenne claim as their private property a certain lot of two 
by forty arpens, in the St. Louis common-fields, as being a 
lot of the category within the confirmatory provisions of the Ist 
section of the act of Congress approved 18th June, 1812, making 
further provisions for settling the claims to lands in the Terri- 
tory of Missouri; ‘and, as supplemental to this, an act was ap- 
proved 26th Mays 1824, and another was approved on the 27th 
January, 1831. ' Under geiieral instructions from the Land 
Otlice, it seems the surveyor general treated the lot now in 
controversy as ‘ vacant,’ aad set it apart for the schools, it not 
being on the lists of ‘the recorder ‘under the act of 1824. It 
having been represented to this office that said lot was‘claimed 
as the private property of Vifvarenne, and consequently set 
apart in error as ‘vacant’ land to the schools, the undersigned 
deemed it proper to mstitute an inquiry in the proper quarter 
to ascertain the facts. This was done by a communication of 
the 20th January, 1846, to the surveyor general and. recorder. 
These officers were instructed to appoiht a time for a full hear- 
ing and examination of this case, after due notice to both par- 
ties and all others interested; and to permit the Vifvarenne 
claimauts to rebut the prima facie title of the schools by such 
testimony as they may be able to adduce, including the testi- 
mony recorded in favor of the said claimants under the act of 
1824; and also to permit the schools to present any proof in 
their possession to defeat the Vifvarenne claimants. After all 
the testimony should have been ‘submitted and the parties duly 
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heard, they were instructed to transmit the testimony to the 
Land Office, with their decision in the premises, for the ulti- 
mate consideration of the Land Office. Against this proceed- - 
ing the school commissioners, by their agents, protested, for thte 
reasons assigned in their communication of the 6th March, 
1846; and they state that a suit is now pending for the lot i In 
controversy before a court of competent jurisdiction.” 

You have referred these papers for my opinion. I regret that 
it has been delayed by sickiness and other unavoidable causes. 

By the 2d article of the treaty ceding Louisiana to the United 
States, all public lots and squares, &c., which are not private 
property, were ceded to the United ee : 

By the lst section of the act of 13th June, 1812, the rights, 
titles, and claims to town or village lots, out-lots, and commoh- 
field lots, in, adjoining, and belonging to several enumerated 
towns and villages—one of which is St. Louis—which lots 
have been inhabited, cultivated, or possessed prior to the 0th 
December, 1803; are confirmed, and the survey and plats of 
such towns and lots were to be made. * 

By the 2d section, ‘all town or village lots, out lots, or com- 
mon-fields included in such surveys, which are not rightfally 
owned or claimed by any private individuals,’’ with ‘certain 
reservations not affecting this case, ‘‘are hereby reserved for 
the support of schools in the respective towns and villages. “ 

The act of 26th May, 1824, authorizes individual owners’ 
whose lots are confirmed by the act of 1812 to establish théir 
rights before the recorder of land titles for said State and Ter- 
ritory within a limited time. _ 

By the 2d section of the act of 27th auitats 1831, the 
United States rélinquished all their right, title, and interest in 
and to the town ‘and village lots, out-lots, and common. field 
lots in the State of Missouri reserved for the support of schools 
in the respective towns and villages aforesaid, including St. 
Louis, by the 2d section of the act of 1812; and. provided that 
the same shall be sold or disposed of, or regulated for the same 
purposes, in such manner as may be directed by the legislature 
of said State. 

From this narration of the laws, it appears that the treaty 
reserved from the cession to the United States, private property. 
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The act of 1812 reserved certain portions of the lands for school 
purposes, but excluded from such reservation such as were 
_ rightfully owned or claimed by individuals. The act of 1824 
gave to such individual claimants the privilege of establishing 
their titles within a limited time; which having expired, the 
act of 1831 relinquished the rights of the United States, and 
they are now vested, whatever they may be, in the lot in con- 
troversy, in the school commissioners af St. Louis. 

The Supreme Court of the United States has decided that a 

grant may be made by a law as well as a patent pursuant toa 
law; and that a confirmation by law is as fully to all intents 
and purposes a grant, as if it contained in terms a grant de 
novo. (12 Peters, 412.) The statutory grant to the school 
commissioners was complete so far as the United States were 
interested, and no. patent was necessary. The only executive 
act to be performed, after the act of 1831, was to set apart such 
portions of the surveys within the towns and villages as were 
held by the United States as vacant lands; and from the Com- 
missioner’s report it appears that this was done. 
_ The question then arises, Has the Commissioner of the 
General Land Office the sight to revise the proceedings and to 
determine now that this was not vacant property, and there- 
fore not included in this statutory grant? 

Congress, during a period of more than twenty-five. years, 
afforded ample means to individuals to assest and establish 
their rights, and then granted this portion of the public property 
to schoot purposes. The executive duty in completing it was 
precisely similar to that which is performed where a patent has 
to issue; and it has been uniformly held, where such an execu- 
tive act is done, the executive authority is functus officio. If 
mistake has been made, it must be corrected by the judicial 
tribunals, which, from their organization, are better qualified 
to decide such controversies. than the Executive. All that the 
school commissioners have is the title which the United States 
had at the passage of the act of 1831; but that is theirs by the 
complete execution of the act making the grant. The Execu- 
tive can’no more recall this than a patent which had already 
issued. If there be error in an issued patent, it cannot be cor- 
rected until the patent impraperly issued be voluntarily sur- 
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rendered, or vacated by a judicial proceeding. ‘‘ Any other 
practice would lead to infinite mischief and confusion by the 
blending of executive and judicial functions in a manner un- 
known to our laws and constitution.”’ 

The law has created no such tribunal as that to which the 
Commissioner has referred this question for decision; and, in 
my view of the law, there is now no executive power to inter- 
feré between the parties—they should be left to theassertion 
of their relative rights before the judicial tribunals. 

I have considered the measures taken by the Commissioner 
of the General Land Office as predicated on the assumption 
that there is executive authority to decide against the school 
commissioners, and thus divest them of their prima facie title, 
which they have acquired, by the act of the surveyor general, 
under the act of 1831. In this view of the case, I am of opin- 
ion that no such authority exists; but I do not doubt his right 
to collect information, through the agency of the land offices, 
on any subject connected with the public lands. [fn this case, 
however, it appears to me that it is inexpedient to proceed with 
an investigation which the parties are under no obligation to 
aid, and which cannot result in any’ decision which can, by 
possibility, affect the legal rights of the parties in the’ pending 
judicial investigation. 

I have the honor to be, very respectfully, your obedient ser- 


vant, 
J. Y. MASON. 
Hon. R. J. Waker, 


Sener of the Treasury. 


CLAIMS UNDER THE TREATY OF DANCING RABBIT CREEK. 


The Attorney General intended, in his opinion of November 18, 1845, to advise 
that aclaim, under the fourteenth section of the treaty and the act of 1842, 
might be perfeeted even though the Indian had temporarily lost the posses- 
sion by the tortious acts of unauthorized individuals, he having in all other 
respects complied with the requisitions of law. 

ATTORNEY GENERAL’S OFFICE, 
| July 23, 1846. 


Sir: In my opinion eanemitte’ to you on the 18th of No- 
vember, 1845, I stated the circumstances under which, ac- 
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cording to my view, an Indian’s claim, under the fourteenth 
article of the treaty and the act of 1842, might be perfected; 
and that, if he was prevented from complying with the condi- 
tions by the force or fraud of individuals having no authority 
from the government, the remedy was against such unauthor- 
ized individuals. But, if the permanent dispossession was 
produced by a sale of the land by the government, the claim of 
the Indian is valid although he might have temporarily lost 
the actual possession (what the law denominates the pedis 
possessio) by the tortious acts of unauthorized individuals, the 
Indian having in all other respects complied-with the requisi- 
tions of the law. Such was the meaning intended to be con- 
veyed in my opinion referred to. | 

I have the, honor to be, respectfully, your obedient servant, 

J. Y. MASON. 
To the SecreTaRY oF Wan. 


COMPENSATION OF DISTRICT ATTORNEYS. 


A district attorney is not required by law to attend a State court; and where he 
is requested to doso by the Secretary of War, or other head of an executive 
department, he is entitled to be allowed a reasonable compensation for his ser- 


vices. 
? 


ATTORNEY GENERAL’S OFFICE, 
August 3, 1846. 

Sir: I have to acknowledge the receipt of your letter, with 
the accompanying papers, asking my opinion, whether Mr. 
Butler, the district atlorney of the southern district of New 
York, is entitled to receive payment of a fee and taxed costs 
paid by him in a civil suit brought by a discharged soldier 
against Lieutenant Duncan, an officer of the army, for an act 
done in the discharge of his duty, in the State court? It ap- 
pears that Mr. Butler rendered the professional service in this 
case at the request of the Secretary of War. 

I respectfully refer you to a copy of an opinion given by my 
predecessor, Mr. Nelson, on a similar question, dated June 15, 
1843. I entirely concur with Mr. Nelson, that the interpreta- 
tion of the law by the judiciary ought to be respected by the 
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Executive. The official duties of Mr. Butler did not require 
him to defend Lieutenant Duncan in the State court; but it 
was competent for the Secretary of War to entploy him and ‘to 
pay him a reasonable compensation. - This does not appear to 
be unreasonable. 

I have the honor to bes very meSpectuhy » your obedient ser- 
vant, 


. J. Y. MASON. 
To the SECRETARY OF War. 





° 


POWER OF THE PRESIDENT RESPECTING PENSION CASES. 


The President is required to see that the ous are faithfully executed, but is not 
obliged to execute them himself. 


The law has designated the officer to decide upon applications for pensions, and 


has provided for no appeal to the President: wherefore, he will not undertake 
to revise the decisions of the Commissioner. 


ATTORNEY GENERAL’S OFFICE, 

, , August 4, 1846. 

Srr; On the 26th June ultimo, you referred to me, ‘‘fora 
report,’’ the papers in the case of an appeal to the’ President 
from a decision of the Commissioner of Pensions, which had 
been approved by the Secretary of War, denying to the dis- 
tributees of Mrs. Esther Johnson, widow of Colonel Jonas 
Johnson, deceased, an fncrease of-pension. From the papers, 
which are voluminous, it appeary that Mrs. Johnson made 
application, ih November, 1839, for a pension, under the act, of 
July 4, 1836. It was decided at the Pension Office that the 
proofs exhibited established four months and eighteen days’ 
service on the part of her husband in the war of the Revolution. 
On appeal, this decision was affirmed by Mr. Poinsett, Secre- 
tary of War. Additional proofs were filed, and, on the 16th 
August, 1843, a report was made on their effect from the Pen- 
sion Office to the Secretary of War, Mr. Porter, who decided 
that they established full six months’ service; arid Mrs. John- 
son accordingly received’ her certificaté of pension. She is 
since dead, and her distributees have filed additional testimony, 
and asked for an increase of the rate of pension allowed to Mrs. 
Johnson, on the ground of a greater term of service on the part 
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of her deceased husband than six months. In January, 1846, 
the Commissioner disallowed the claim; and on appeal, the 
Secretary of War decided that the additional evidence ‘did 
not vary the aspect of the case, nor add to its strength, being 
only of the same indefinite character, as to the fact of further 
service, or the character thereof, as that upon which Mr. Porter 
decided.’? From this decision an appeal has been taken to the 
President. The object of this appeal is stated by the agent of 
the distributees to be, ‘‘to have their case referred to and ex- 
amined by the Attorney General of the United States, for his 
decision and’ report, whether the pensjon laws have been duly 
administered in this case;’’ and that the President will ‘‘ order 
such other and further relief in the premises as the justice and 
merits of the case may demand.’’ ‘It is, therefore, an appeal 
to the President to have a pension allowed by his order, which 
the Commissioner, under the direction of the Secretary of War, 
has disallowed. , 

A preliininary inquiry arises, as to the extent of the Presi- 
dent’s power in this respect. It is the constitutional duty of 
the President to take care that the laws be faithfully executed. 
But the constitution*assigns to. Congress the power of desig- 
nating the duties of particular subordinate officers; and the 
President is to take care that they execute their duties faith- 
fully and honestly. He has the power of removal, but not the 
power of correcting, by his qwn official act, the errors of. judg- 
ment of incompetent or unfaithful subordinates. 

The extent of the President’s duty aud power, under the in- 
junction to see the laws duly executed, has been fully exam- 
ined and stated by several of my predecessors in this office; 
and, without encumbering this communication with quota- 
tions, I respectfully refer you to the opinions of Mr. Wirt of 
October 20, 1823, and July 27, 1824, and the opinion of Mr. 
Taney of April §, 1832. 

Considering the higlr constitutional duties of the President, 
which occupy his whole time, it requires no argument to show 
that he could not acquit himself, by their adequate perform- 
ance, if he.were, to undertake to review the decisions of subor- 
dinates on the weight or eflect of evidence in cases appropri- 
ately belonging to them. Nor is it within the scope of the 
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duties of this office to review and revise the decisions of co- 
ordinate departments of the government on questions of fact. 
If, in the consideration -of this question, the Secretary had 
doubted on any question of law, he would have sought and 
obtained the opinion of the Attorney General. But there does 
not appear to be, in this case, any disputed question of iaw. 
It is not denied that, under the act of 4th July, 1836, Mrs. 
Johnson was entitled te receive the annuity or pension which 
might have been allowed to her husband by virtue of the act 
of June 7, 1832, if he had been living at the time it was 
passed; that her husband, if living, woul@ have been entitled 
by this act to a pension, on proof that he served in the conti- 
nental line, State troops, or militia, a term or terms in the 
whole not less than six months; or that the amount of the pen- 
sion depended on the proof of the length of time during which 
he served. The décision from which the appeal is proposed is 
made on the effect of the testimony, and with an express con- 
cession of the construction of Mrs. Johnson’s legal rights. 
The error complained of is one of fact, and is, that the Com- 
missioner has not given to the svidetice the effect of establish- 
ing a length of service which, in the opinion of the distribu- 
tees, it ought, properly considered, to have. | ) 
Can the President revise this deciston, and give to the tes- 
timony an effect greater than that accorded to it at the Pension 
Office, and, by his official act, declare that a pension is to be 
given for a longer’ term of service than is allowed by the sub- 
ordinate officers charged by law .with the consideration and 
determination of such cases? 1 think not. The act of June 
7, 1832, provided for its‘execution by the Secretary of the 
Treasury. On the 28th of the same month, by a joint resolu- 
tion of Congress, all the duties which devolved on the ‘Freas- 
ury Department were transferred to the Secretary of War. 
The Commissioner of Pensions is by law charged with the 
performance of this duty, under the direction of the Secretary 
. of War. By one of the prescribed rules and regulations for the 
government of hiS subordinates 1n executing this act, each 
applicant is required ‘to state the names and rank of the field 
and company officers, the battles in which he was engaged, 
and the country through which he marched,’’ These specifi- 
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cations were intended to enable the Commissioner, by com- 
paring them, as stated, with the rolls and documentary proofs 
in his office, to detect misrepresentations, to correct errors, and 
to guard against frauds. How difficult, if not impossible, 
would it be for the President or Attorney General to undertake 
to make such comparison, or to detect any error which might 
In this respect arise in the Pension Office! The case wnder 
consideration affords a very strong illustration of the wisdom 
of this rule. The testimony of many of the witnesses was 
disregarded, because their statements in reference to Colonel 
Johnson’s services were inconsistent with the sworn declara- 
tions in their own applications for pensions. I am clearly of 
opinion that the President ought not to entertain appeals in 
such cases. 

The view of the c case now presented does not leave the appli- 
cants without remedy. ‘They can apply for relief to Congress, 
whose. power cannot be doubted. 

If, however, you differ with me in my views of your consti- 
tutional duty and power, I will examine the proofs in the 
papers, and those referred to in the Commissioner’s report as 
having influenced his judgment, and will give you the result 
with as little delay as practicable. 

I have the honor to be, respectfully, your obedient servant, 


J. Y. MASON. 
- To the PRESIDENT.. 


PAYMENT OF A DRAFT HELD BY BURNLEY & Co. 


A draft drawn by one of two Indian commissioners, sent to treat with the Prairie 
Indians, to the order of, and endorsed and negotiated by the other, to Burnley 
& Co., the holders, should be paid, notwithstanding the proviso to the appro- 
erauon act subsequently passed.° 

If, on the settlement of the accounts of the commissioners, or either of them, it 
be found that they are debited with more than they can obtain credits for, it 
will not be the fault of the officer, but the necessary effect of the act of Con- 
press. : 


ATTORNEY GENERAL’S OFFICE, 


co August 8, 1846. 


SIR: I have examined the papers communicated with your 
reference of the 6th August instant. 


¢ \ 
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The question presented for my opinion is, Whether a draft 
of M. G. Lewis, Indian commissioner, for ene thousand dol- 
lars, dated at Council Springs, Texas, May 12, 1846, payable 
to P. M. Butler or order, and drawn on Wiliam Medill, Com- 
missioner of Indian Affairs, ought to-be paid? 


Messrs. Lewis and Butler were sent to treat with the wild 
Indians of the prairies, and were intrusted with a very large 
discretion—to make presents, and to incur expense on various 
other accounts, promotive of the objects of their mission. 
There was advanced to them the sum of five hundred dollars, 
on account of contingencies; and they were empowered, for 
the expenditufes authorized, to draw on the department so far 
as they exceeded the sum advanced. Their compensation 
was fixed at eight dollars per day, and ten cents per mile for 
travel and expenses. © This bill was drawn by Lewis as Indian 
commissioner, at the place of his official employment, to the 
order of his associate fn the commission, on the department, 
and appears to have been bona fide negotiated and transferred 
to Burley & Co. - 


The instructions necessarily contemplated drafts being made, 
and paid at the department before the accounts of the commis- 
sioners were adjusted. The-bona fide holders of such commer- 
cial instruments had a right to expect payment at the time 
called for in the draft, whatever might be the condition of the 
accounts in respect.to settlement. Good faith and public policy 
require that, in such cases of drafts by authorized agents, pay- 
ment should not be withheld, except in cases of manifest abuse 
of authority. Although the instructions contemplate joint 
drafts, it is very clear that they also embraced drafts by one of 
the commissioners; and it is equally clear that a draft drawn 
by one commissioner, and endorsed and negotiated by the 
other, is within the authority given. There is no direction as 

*to the mode or form of the drafts authorized. 


The power and duty of the department to refuse acceptance 
and payment of drafts drawn corruptly, or in abuse of author- 
ity given, is not denied, although the Supreme Court has used 
strong language in imposing on the United States, where, by 
an authorized agent, they become parties to a commercial in- 
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strument, all the liabilities which, under similar clroumstances, 
would attach to individuals. 

Prima facie, then, under the instructions, drafts such as 
this are entitled to be paid without waiting for.a settlement of 
the accounts. I do not question that this presumption may 
be rebutted by circumstances which might justify a delay. 

But afier this bill matured, and was protested, and after it 
was known that the commissioners had incurred liabiities and 
negotiated drafts to a larger amount than was anticipated, an 
appropriation was made by Congress for the expenses of this 
mission, with a proviso. ‘The body of the section made the 
appropriation applicable to the expenses of the mission, iuclu- 
ding those of a delegation and some presents; but the proviso 
prescribes the order of payment: ‘¢ Bills and drafts heretofore 
drawn and negotiated by said commissioners, or either of them, 
on the Commissioner of Indian Affairs, in pursuance of in- 
structions and authority given to them, shall be paid out of 
the said appropriation, holding said commissioners to a due ac- 
countability for the amount or proceeds of -said bills.”’ 

Bills then in existence, heretofore drawn and negotiated, were 
to be paid, and the commissioners were to be held to account 
for them—clearly showing that the bills or drafts, whether 
drawn by one or both, were to be paid before the settlement 
of the accounts, if not then settled. But the proviso declares 
that the bills must be drawn in pursuance of instructions and 
authority given to them.. And the Commissioner deems it in- 
dispensable that the accounts shall first be settled before this 
can be determined. This construction renders the proviso nu- 
gatory. It makes.the question of authority to draw depend 
on the application of the proceeds, and necessarily postpones 
payment of such bills until the accounts are adjusted. The 
commissioners, had authority to draw, and, by the sale of their 
drafts, raise money to-accomplish the objects of their commis-, 
sion, and, I presume, to cover their own compensation and 
mileage. If any portion of the proceeds was misapplied, or 
proper vouchers for disbursement not produced, then the bills 
would appear to be unauthorized. But the proviso plainly con- 
templates payment of bills then before drawn and negotiated, 
as preceding the adjustment of accounts, and holding the com- 
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missioners to accountability. This statute must be so con- 
strued as to give effect to the whole. The section, with the 
proviso, is drawn on the assumption that drafts had been drawn 
and negotiated, the proceeds of which may not have been ap- 
plied to the purposes of the mission; and provides for payment 
to the bona fide holder, and for the accountability of the com- 
missioner—a distinction well understood, and of universal ap- 
plication to commercial instruments. The power to draw being 
conceded, the misapplication of the proceeds does not affect 
the dona fide holder. .This is:the general rule; and this prin- 
ciple was intended by the proviso ‘to -be applied to the bills 
drawn by these commissioners, or either of them. But it is 
objected that this draft, on its face, is a private transaction. - I 
do not think so. The objection that, if on official business, 
it would have been drawn’ by both commissioners, is:answered 
by the proviso of the act of Congress referred to. ‘That assumes 
that bills drawn by one of the commissioners might be within 
the instructions, and be paid. The reptesentations made ought 
not to be received as against a bona fide holder, to change the 
character of the bill, which is drawn by Lewis, in his official 
character as an Indian commissioner, on the proper bureau of 
the Department of War. I should, therefore, regard it as an 
official act. , 7 

If, on the settlement of their accounts, the commissioners, 
or either of them, is debited: with more than he can obtain 
credits for, it is not the fault of the officer, but it will be the 
necessary effect of the act of Congress, which requires pay- 
ments to be made to the holders of negotiated bills, and re. 
quires the department to hold the: commissioners to account- 
ability. : 

I have the honor to be, respectfully, sir, your 


obedient ser- 
vant, : 4 ' : 


J. Y. MASON. 


To the Secretary oF War. 


522 HON. JOHN Y. MASON 


Compensation to Major Ripley for Extra Services. 


COMPENSATION TO MAJOR RIPLEY FOR EXTRA SERVICES. 


Major Ripley is entitled to payment of his account for extra services in super- 
intending the Springfield armory, as such superintendence was in addition to 
his appropriate duties, and as an appropriation was made by Congress to satis- 
fy it, which no other person could receive.—(See opinions of Mr. Grundy, 
dated 4th April, 1839, and of Mr. Nelson, dated 22d September, 1843.) 


Arrorney GENERAL’S OFFIce, 
August 10, 1846. 

Sir: In your communication of the 18th March, 1845, you 
requested my opinion on aclaim of Major James W. Ripley, 
an Officer of the army, for pay and allowances, as civil superin- 
tendent of the Springfield armory, — the 15th of April, 1841, 
to the 23d of August, 1842. - 

Major Ripley was on duty appropriate to his rank, with quar- 
ters in Maine, and duly received his army pay and allowances 
for the period embraced in this account. By the act of 1838, 
the pay and allowances charged in his account were allowed 
to the superintendent of the Springfield armory; and appropri- 
ations were, by law, made accordingly. The question is, 
whether the acts of 1835 and 1839 confined Major Ripley to 
his proper army pay, and forbade the allowance of this claim. 

I beg leave to refer you to an opinion of my predecessor, 
Mr. Nelson, communicated to the Secretary of the Treasury 
on the 22d September, 1843, and to an opinion of Mr. Grundy 
to the same officer, of the 4th April, 1839. 

In my opinion addressed to the Secretary of War, on the 
16th July, 1845, I state that-a construetion had been given to 
the act of 1839, by which extra compensation was paid to per- 
sons whose pay and emoluments are fixed by law, where such 
compensation was allowed by law for the services rendered. 
By the act of 23d August, 1842, all such allowances are cut 
off, unless the appropriation is specifically made for the extra 
compensation. But this act i$ prospective. Major Ripley’s ac- 
count is not affected by it. On the interpretation given to 
previous acts, as Major Ripley performed this service in addi. 
tion to his appropriate duties; and as an appropriation was 
made to satisfy the legal pay and allowances for this extra 
duty, which no other person could receive, I am of opinion that 
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his account should be paid. I understand that the same rule 
has been observed in other cases. 

I regret the delay in preparing this opinion; but for a large 
portion of the time I suspended my examination in compliance 
with the wishes of one of his friends—as I understood then. 
Since then, I have been occupied with other subjects. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. Y. MASON. 

To the SEcreTary oF War. ) 





POW ER oe PRESIDENT TO APPOINT TO OFFICE DURING RECESS 
OF SENATE. 


The President is authorized to fill up vacancies in the offices of the postmasters 
whose appointment was devolved upon him by the act of 2d July, 1836, which 
happen to exist during a recess of the Senate. 

Even though the vacancy occurred before the session of the Senate, if that body, 
during its session, neglected to confirm a nomination to fill it, the President 
may fill it by a temporary appointments and public considerations seem to re- 
ae hm to da so. ; - 


ATTORNEY GENERAL’S OFFICE, 
August 13, 1846. 


SIR: Agreeably to your direction, I have the honor to com- 
municate to you my opinion on the question of your power to 
make an Executive appointment of deputy postmaster at Buffalo, 
in New York. During the year 1845, in the recess of Con- 
gress, this office being vacant, an appointment was made, and 
a commission granted, to expire at the end of the session of 
the Senate nextensuing. During the late session of the Senate, 
a person was nominated for permanént appointment accard- 
ing to law. The Senate rejected the nomination un Saturday, 
the 8th of August instant. On the 10th another nomination 
was made, on which the Senate made no decision. The Ex- 
ecutive appointment made during the recess expired at the end 
of the session; and the question is, can any appointment be 
now made to supply the vacancy ? 

By the first section of the act of March 3, 18235, it is enacted, 
that ‘‘the Postmaster General shall establish post offices, and 
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appoint postmasters, at all such places as shall appear to him 
expedient, on the post roads that are or may be established by 
law.’’ This law was in force until the passage of the act of 
the 2d July, 1836, the 33d section of which enacts, that there 
shall be appointed by the President of the United States, by 
and with the advice and consent of the Senate, a deputy post- 
master for each post office at which the commissions allowed to 
the postmasters amounted to one thousand dollars or upwards 
in the year ending the 30th of June, 1836, &c.; also, shall hold 
his office for the term of four years, unless sooner removed by 
the President. The post office at Buffalo belongs to this class. 
The effect of the act of 1836 was to take from the Postmaster 
General the power of appointment in a class of officers, and to 
transfer it to the President, ‘to be exercised by him, under the 
restrictions of the constitution. There is no power in the Post- 
master General to provide for the discharge of the duties of the 
post offices thus to be filled; and it is of great public utility to 
have the duties of the post officé at Buffalo regularly performed. 
The constitution gives to the President power ‘to fill up all 
vacancies that may happen during the recess of the Senate, by 
granting commissions, which shall expire at the end of their 
next session.’’ The just interpretation of this section has been 
considered at this office, and elaborate opinions given by three 
of my predecessors. Mr. Wirt, in his opinion of 22d October, 
1823, decided that the: President had the power to fill up the 
office of havy agent at New York during the recess of the Sen- 
ate, which was vacant under these circumstances. The com- 
mission of General Swartwout, as navy agent, expired by limi- 
tation of law, during the session of the Sendte; the President’s 
nomination of another person to fill that vacancy was not 
confirmed by the Senate. When the Senate adjourned, the 
vacancy, from the circumstances mentioned, continued to exist: 
President Monroe filled it by an Executive appointment. On 
the 19th July, 1832, Mr. Taney, then Attorney General, gave 
to President Jackson an opinion in the case of a vacancy in 
the office of register of a land office in Mississippi. The cir- 
cumstances more strongly resemble those’of the case under 
consideration. After the adjournment of Congress, on the 3d 
March, 1831, and before their meeting in December of the same 
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year, a vacancy occurred in this- office, and Gwinn was ap- 
pointed to fill it. During the next session of Congress, he was 
nominated to the Senate and rejected. The President re-nom- 
inated him, and.the Senate, after considering the nomination, 
laid it on the table, and adjourned without taking any further 
order in the matter. In this state of things, Mr. Taney consid- 
ered the question, Can the President, during the recess, ap- 
point Mr. Gwinn or any other -person to the office before men- 
tioned? and gave it as his opinion that he might, .and an 
appointment was made. In 1841, at the request of the Secre- 
tary of War, Mr. Legaré gave it as his opinion, that in cases 
where an Executive appointment had been made in the recess, 
and the nomination to fill it was not acted on, the vacancy ex- 
isting by reason of this inaction, and the expiration of the Ex- 
eculive appointment at the end of the session, might be filled 
by another Exxecutive appointment. In the case of Amos Bin- 
ney, as in Swartwout’s, the commission expired during the 
session of the Senate; the nominations were not acted on, and 
after the adjournment of the Senate, President Adams filled 
the vacancy by an Executive appointment. 

From the commencement of the government, if is believed 
that a power has been exercised which would appear to be in- 
consistent with a construction of the section of the constitution 
which would confine the meaning of the word, ‘‘ happen’’ to 
the time at which the office is in fact vacated. In cases where 
an officer dies during the session of the Senate, but notice of 
his death is not received until after the adjournment, it has 
always been filled as a vacancy happening during the recess of 
the Senate. ; . 

The constitution, undoubtedly, intended to create a check 
on the President’s power of appointment, by requiring the ad- 
vice and eonsent of the Senate as necessary to a permanent 
appointment. But it was not contemplated that the Senate 
would be perpetually in session, nor yet that the President 
should be required to convene that body in every case of va- 
cancy. The qualified power of making temporary appoint- 
ments was, therefore, given in the section which has. been 
quoted. The constitution also requires that the President shall 
take care that the laws be faithfully executed. In the perform- 
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ance of public executive duties, it is important that officers 
filling the offices authorized by law shall be appointed. Offices 
without officers are useless to the publics and the constitution 
may fairly receive such a construction as will accomplish its 
ends without doing violence to its terms. : 

In this case, the Executive appointment made during the 
recess in 1845 filled the office, according to law, until the end 
of the Jate session of the Senate. It is now vacant. When 
did it become so? “In the language of the constitution, at the 
end of the session; althaugh it may be said that the two events 
occurred eo instanti. Still the vacancy happened af a time, 
and continues now to exist, when the President cannot obtain 
the advice and consent of his constitutional advisers. The law 
requires that the duties of postmaster at Buffalo shall be per- 
formed; the public are entitled by law to the facilities of this 
part of the post office establishment. It is doing no violence 
to the language of the‘ constitution to maintain, that this va- 
cancy happening from the inaction of the Senate on the nomi- 
nation made, is within the meaning of the section quoted, and 
may be filled by an Executive appointment. I am not dis- 
posed:to enlarge the powers of the President, by narrowing 
the wholesome restraints imposed by the constitution. But 
that instrument invests him with powers in good faith, and 
sufficient to enable him, by their exercise, to acquit himself of 
his duties to the public. I am aware that the power to fill a 
vacancy, under such circumstances, has been denied, as en- 
abling the President to evade the control of the Senate over his 
appointments, and to retain in office persons’ whose appoint- 
ments could not receive the confirmation of the Senate. But 
an argument founded on the supposition of abuse of trust on 
the part of the President, is entitled to no great weight. It 
might be argued with equal propriety that there may happen to 
be a majority in the Senate, which, by withholding consent to 
nominations or by refusing to act on them, might so embarrass 
the President that the government could not be administered, 
if he had not the power to prevent the mischiefs by filting the 
vacancies by temporary appointments. ‘The President is liakle 
to impeachment, and there is no reason to apprehend that Sen- 
ators will be influenced in their official conduct by such mo. 
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tives. Neither view of the case is entitled to great considera- 
tion. The constitution, as a general proposition, gives to the 
President the power of appointment. To guard against its 
improper exercise the concurrence of the Senate is made neces- 
sary. But, for the reasons above stated, authority is given 
him to make temporary appointments; this power depends on 
the happening of vacancies when the Senate is not in session. 
It is no disrespect td the Senate to suppose that their failure to 
act on this nomination was accidental; nor is it an unauthor- 
ized conclusion, that in view of the construction established 
by the opinion referred to, the Senate were aware that the Pres- 
ident had power to avert any public mischief caused by this 
omission on their part; but whatever may have been the cause, 
the vacancy did happen to exist when their session ended, and 
it is entirely with the objects with which the qualified power 
Was given to exercise it in this case. 

I have not stated the arguments as fully as [ would have 
done if the question had not been so elaborately discussed in 
the opinions of my predecessors to which I have referred. 
Whatever may be the estimate of that construction, by which 
the vacancies in Sywartwout and Binney’s cases, occurring 
during the session, and not filled at the end of the session, I 
concur with Mr. Taney and Mr. Legaré, that when the office 
is lawtully filled until the session is closed, and happens to be 
vacant at that time, by reason of the inaction of the Senate on 
the nomination of the: President, it may be filled by an Exec- 
utive appointment. In the proceedings of the Senate, in ex- 
ecutive session, on Gwinn’s case, as published, it appears that 
a resolution was offered, declaring the Executive appointment 
of Gwinn, according to Mr. Taney’s opinion, an unwarrantable 
exercise of power. The journal shows that, on a motion to 
lay this resolution on the table, the vote was—in favor of the 
motion, twenty-seven; against it, four. ‘This is the only ques- 
tion which, in the exeeutive journal, as far as published after 
the injunction of secrecy was removed, seems to have been 
taken on that resolution. ‘Whether it was afterwards adopted 
or rejected, I have,no means of ascertaining; but the nomina- 
tion was afterwards confiuned. _ 

I cannot perceive that it is unsafe to adopt a construction 
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which has been so long given, and to follow precedents SO 
long established, especially in a case where there has been no 
desire to avoid the controlling action of the Senate, ahd where 
public considerations so imperiously require that the power 
shall be exercised. 

I have the honor to be, very respectfully, sir, your ppeqent 


servant, 
" J. Y. MASON. 
To the PrEesIpDENT, ; 


PAYMENT OF AN UNCERTIFIED AWARD UNDER TREATY WITH 
+ THE CHEROKEES. 


Upon a reconsideration of the claim of David Taylor to payment of an award by 
the commissioners, upon further evidence produced, it is made evident that the 
claim was not adjudicated within the terms of the treaty. + 

The Attorney General, therefore, revises pis former opinion in the case, and 

advises that payment to the claimant cannot be properly made unlesg the same 
shall be hereafter allowed by the commissioners. 

For this purpose, it will be just to afford the claimant and the board all the facil- 
ities and information on the subject which the records and files of the depart- 
ment contain. 


ATTORNEY GENERAL’S OFFICE, 
August 28, 1846. 

Sm: In your note endorsed on the papers relating to the 
claim of David Taylor, dated on the 11th instant, you state 
that, “‘it having been represented that there were additronal 
papers in the case of David Taylor, not placed before this de- 
partment when this case was before referred for your opinion, 
these papers have been obtained, and the case is again respect- 
fully referred to you for your opinion as to the legality of the 
claim and right of David Taylor to receive payment.’’ In ad- 
dition to the papers sent by you, the books kept by Messrs. 
Eaton and Hubley, the commissioners charged with the exe- 
cution of the treaty with the Cherokees, have been also sub- 
mitted to my examination from the office of the Commissioner 
of Indian Affairs. These papers and books, with the statement 
of C. K. Gardner, esq., clerk of the commissioner who issued 
the instructions of August 23, 1843, have satisfied me that 
there was, in fact, no adjudication of the claim of ‘David Tay- 
lor, which was the subject of my opinion of the 7th of July 
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last. Without such adjudication, there can be no payment. 
I deem it proper to remark, that, in the examination of the. 
papers then before me, I considered it a * fair inference that, 
in the cases on the list, the decision had already been made, 
and, in fact, preceded the order for the valuation.’?> This was 
an inference from the instructions, strengthened by the testi- 
mony of two witnesses; but, like all other presumptions, is 
open to explanation, and liable to be rebutted. At my request, 
Col. Gardner has furnished a written statement in regard to 
this claim; and I am satisfied that no adjudication or decision 
allowing the claim was made, within the treaty. The claim 
ought not, therefore, to be paid, unless. hereafter -allowed by 
the commissioners acting under the treaty. The claimant, Da- 
vid Taylor, has applied to me for the papers concerning his’ 
claim, to be laid before the board now in session. Not consid- 
ering them as subject to my control, 1 herewith retura them, 
to be disposed of as you may deem proper. I also send you 
Colonel Gardner’s original statement. From the history of 
the claim, as it is presented by the books and papers before me, 
it would appear fo be just to afford to the claimants the facili- 
ties, and to the board all the information on the subject, which 
the records and files of the department possess. 
I have the honor to be, respectfully, your obedient servant, 
| J. ¥Y. MASON. 
To the SecrRETARY OF THE T'REASURY. 





THE PRESIDENT’S CONSENT TO INDIAN. SALES WHEN NECES- 
SARY. 


The President's consent to sales of lands reserved to the Indians by the Potta- 
watomie treaty of 16th October, 1826, and the Miami treaty, concluded on the 
23d of the same month, is only necessary in cases where the sales shall have 
been made by the reservees. 

‘Where the reservees shall have died, and sales are made under an order of court 
granted pursuant to the laws of the State in which the lands are situated, the 
President's consent is not necessary to their validity. 

Those treaties not only extinguished the Indian right of occupancy, but granted 
the reserved lands as effectually to all intents and purposes as if patents had 
been issued to the, so called, reservees; and as the State laws are operative 
upon Jands thus held in fee-simple, and have acted: upon those in question in 
causing their transfer for the payment of the debts of their decedent owner,. 
the title of the purchaser is perfect without the President’s consent. 


Vou. tv—34 
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But as the rights of the heirs cannot be affected injuriously by the giving of the 
Executive consent, as the sale, in this case, appeara to have been fairly made, 
and fora satisfactory price; and as it may possibly relieve the title from doubt, 
and thereby prevent litigation, it may nevertheless be given. © 


ATTORNEY GENERAL’S OFFICE, 
August 28, 1846. 

Str: On the 19th February last, a report from the Commis- 
sioner of Indian Affairs to you, with the accompanying papers, 
concerning certain sales of land reserved under Indian treaties 
for John B. Bourie, were referred to me, with a request that I 
would furnish you my opinion on the legal question involved. 

By the 3d article of the treaty with the Miami tribe of In- 
dians of the 23d October, 1826, it is stipulated: ‘‘ There shall 
be granted to each of the persons named in the schedule here- 
unto annexed, and to their heirs, the tracts of land therein 
designated; but the land so granted shall never be conveyed 
without the consent of the President of the United States.”’ 

' Annexed to the treaty there is a schedule with the following 
title: | 

‘‘Schedule of grants referred to in thé foregoing treaty, article 
3d,’? in which there is the following entry: ‘To John B. 
Bourie, one section on the north side of the St. Joseph, in- 
cluding Ocop-patee ‘village.”’ 

By the 6th article of the treaty with the Pottawatomie tribe 
of Indians of the 16th October, 1$26, it is stipulated that “ the 
United States agree to grant to each of the persons named in 
the schedule hereanto annexed, the quantity of land therein 
stipulated to be granted; but the land so granted shall never be 
conveyed by either of the said persons, or their heirs, without 
the consent of the President: of the United States; and it is 
also understood that any of these grants may be expunged from 
the schedule by the President or Senate of the United States, 
without affecting any other part of the treaty.’ The schedule 
‘annexed to the treaty bears the following title: ‘¢ Schedule of 
grants referred to in the foregoing treaty,’’ and contains the 
following entry: ** To John B. Bourie, of Indian descent, one 
section of land, to be located on Miami river, adjoining the old 
‘boundary line below Fort Wayie.”’ - | 

The Jaws of the State of Indiana were subsequently extended 
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over these lands, which were held by Bourie until the time of 
his death, in May, 1839. Administration having been granted 
on his estate and effects, the administrators abiained an order 
for the sale of these lands under the flaws of Indiana, for the 
purpose of paying debts. The tands were accordingly sold, 
and the sales confirmed by the court, and conveyances ordered 
to be made ‘to the purchasers by # commissioner authorized for 
that purpose. The conveyances were approved by the court, 

and ordered to be presented to the President for his approval. 

The question in the case is, whether the President should 
give his consent to these conveyances; and this involves the 
inquiry, what estate had Bourie in the lands? 

When this question was under your consideration, previously 
to the decision by the President, you conversed with me, and 
I concurred with you in opinion, that the circumstances of the 
ease did not properly require that the President should give 
his consent to this judicial sale. This view of the case was 
taken without much examination on my part, and was mainly 
influenced by. the effect which might be produced on the rights 
of Bourie’s heirs. { have since carefully examined the ques- 
tion involved, and have no doubt that the treaty grants are in 
fee-simple, aud were liable for the’ payment of the intestate’s 
debts ‘under the laws of the State in which they lie. 

By the treaties, the Indian title of occupancy was extin- 
guished; and the grants. were as effectual to pass fee simple 
titles, as if evidenced by letters patent. No doubt exists as 
to the right of the government to attach the condition, re- 
straining alienation without the consent of the President. But 
this was personal to the grantee, and does not apply to sales 
by act of law, or proceedings t tavitum. (4 Kent’s Commen- 
taries, 124; Doe vs. Carter, 8 Term Rep., 300; Jackson vs. 
Corlie, 7 Johnson’s Rep., 531.) | 

‘The interpretauion of the treaties, in this respect, has been 
established in conformity with this view by the circuit court for 
the district of Indiana; (Godfrey vs. Beardsley, 2 McLean’s 
Rep., 412;) and at the May term of the sae court, in the pres- 
ent year, the case of Lowry vs. Weaver was decided. From 
a manuscript copy of Mr. Justice McLean’s opinion, it appears 
that, by the treaty of St. Mary’s, in 1818, two sections of Jand 
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were granted to John W. Barnett, with a restriction, that he 
should not convey, nor his heirs, without the consent of the 
President of the United States. — 

Barnett died, and the land descended to his heirs. Admin- 
istration on his estate was obtained by Peter Weaver, who ap- 
plied to the court for authority, under the statute of Indiana, to 
sell the land, or a part of jt, for the payment of debts, there 
being no personal assets. The court held the consent of the 
President unnecessary; that the restriction in the grant applied 
personally to the grantee and his heirs; that, when the juris- 
diction of the State was extended over this land, and Barnett 
and his heirs became subject_to that jurisdiction, it was liable 
to the payment of his débts as in ordinary cases, &c. 

The rights of the heirs will not. be affected by the act ofthe 
President in approving the deed, under the judicial sale. Ut 
will save litigation and relieve the title from embarrassment, if 
the President will approve the deed; but I do not deem the title 
of the purchase defective if it is withheld. The law substitutes 

an agency for the conveyance of. land, as in this case, which 
protects the rights of the owner. I do not perceive any objec- 
tion to the President’s giving his consent to the conveyances 
in this case, as the sale has been fairly made, and for a satis- 
factory price. 

I have the honor to be, respectfully, sir, your obedient ser- 


vant, 
J. Y. MASON. 
To the Secretary or War. 





COMMANDERS OF PUBLIC VESSELS NOT REQUIRED TO EMPLOY 
BRANCH PILOTS. 


Commanders of public vessels are not required to employ and pay branch pilots 
upon entering the ports and harbors of the United States. 

This exemption extends to all vessels belonging to the United States, and em- 
ployed in the public service, whether they are armed or not. ~ 


ATTORNEY GeNERAL’s OFFICE, 
September 9, 1846. 
. Sin: I had the honor to receive your letter of the 18th of 
August, asking my opinion on a question submitted by the 
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chief of the Bureau of Yards and Docks, in regard to the lia- 
bility of the vessel Walter M., bélonging to, and in the service 
of, the United States, to employ and pay branch pilots in the 
ports of the United States, to which she may resort in the per- 
formance of public duties. 

The public vessels of the government have the right of en- 
tering the ports‘and harbors of the United States without em- 
ployment of pilots, if the officers in command, under instruc- 
tions, shall deem it consistent with the safety of their command. 
The employment on board of one familiar with the coast along 
which a public vessel may be required to cruise, to perform the 
dluties of pilot, has always been deemed prudent and economi- 
cal. It is not inconsistent with law; and if the commander 
can rely on his skill, thére is no obligation to employ a local or 
branch pilot, and consequently there is no lawful charge for 
pilotage in such cases where the services have. not been re- 
quired and rendered. This exemption extends':to all vessels 
belonging to the United States, and employed in the public 
service, whether they be armed ships or not. 

I have the honor to be, sir, respectfully, your obedient ser- 


vant, 
: J. Y. MASON. 
To the Secretary oF THE Navy. 





APPROPRIATION FOR THE ARMORY AT HARPER’S FERRY. 


The appropriation for repairs, improvements, and new machinery at Harper’s 
Ferry armory, passed September 8, 1846, cannot, nor can any portion of it, 
be applied to the purchase of the ance described in the estimate made at the 
Ordnance Office. 

Although a portion of the apprdpriation was asked for with a view to the pur- 
chase of lands, Congress saw fit to specify the purposes for which it granted 
it, among which the purchase of lands is not included. 


ATTORNEY GENERAL’S OFFICE, 
September 18, 1846. 
Sar: On the 22d ultimo you referred to me, for my opinion, 
a letter addressed to you by Lieutenant Colonel Talcott, of the 
Ordnance Office. It is represented that, ‘in the estimate from 
that office for the fiseal year ending the 30th of June, 1847, 
the sum of $128,361 was asked for repairs and inaprovemérits 


534 HON. JOHN Y. MASON 


Appropriation for the Armory at Harper’s Ferry. 





at Harper’s Ferry armory,’’ and a statement was made of the 
several items going to make up this sum, amosig which was 
the following: ‘‘ For the purchase of the loss and improvements, 
as described in schedule A, hereto appended, $50,261.’’ The 
whole of this $128,361 is appropriated by the act passed on the 
Sth instant. .The appropriation is in these words: ‘ For re- 
pairs and improvemens, and new machinery, at Harper’s Ferry 
armory, one hundred and twenty-eight thousand three hun- 
dred and sixty one dollars.” 

The question is, can any part of this appropriation be applied 
to the ame of the lands described in the estimates and re- 
port referred to? 

By the 7th section of the act of May 1, 1820, it is enacted 
that ‘‘no lands shall be purchased on account of the United 
States except under a law authorizing such purchase.’? By 
the act of April 2, 1794. authority is given to establish, under 
the direction of the President of the United States, three or 
four arsenals; and it is directed that at-each of the said arsenals 
there shall be established a national armory. A proviso is at- 
tached, by which it is declared, ‘‘ that none of the said arse- 
nals shall be erected until purchases of the land necessary for 
their accommodation be made, with the consent of the legisla- 
ture of the State in which the same js intended to be erected.” 
Harper’s Ferry was one of the points selected, the necessary 
lands purchased, and the buildings erected. It is, therefore, 
obvious that this act does not give authority to purchase land 
after the erection of the said buildings. The act of the legis- 
‘lature, giving its assent to the purchase of a larger quantity 
than that which was then deemed necessary, only serves to 
remove the necessity of again applyivg for such consent, but 
does not give the authority to purchase: that, by the act of 
1820, must be given by Congress. I should have doubted 
whether the estimates might not be referred to, to explain the 
objects of improvements for which the appropriation was made. 
But Congress has given its own interpretation. In the section 
immediately preceding the appropriation in the act of August 
8, 1846, an appropriation for the Springfield armory, in all re- 
spects like this, was declared to be intended to authorize the 
purchase of land. Jt is very much to be regretted that a pre- 
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caution thus acknowledged to be necessary in the case of 
Springfield, was not observed in the appropriation for Harper’s 
Ferry. I deem it safest to advise that the money estimated for 
the purchase of lands at Harper’s Ferry shall not be used until 
the sanction of Congress is given in more explicit terms. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, . 

J. Y. MASON. 
To the Secretary oF War. | 





COMPENSATION OF THE OFFICERS, &c., OF REGIMENT OF 
. MOUNTED RIFLEMEN. 


The act of 19th May, 1836, for raising a regiment of mounted riflemen, treated 
the regiment thereby created as a body of mounted men, and gave them the 
pay and emoluments of dragoons. , 


ATTORNEY GENERAL’S OFFICE, 
September 23, 1846. 


Str: I had the honor to receive your letter of the 1st instant, 
enclosing a report from the Second Comptroller upon the claims 
of the officers and men of the regiment of mounted riflemen 
for dragoon pay and emoluments, and requesting my opinion 
‘“whether, previous to their bemg actually mounted, they 
should be paid as mounted men or as infantry?’’ 

The acts of 1833 and 1836, referred to by the Comptroller, 
authorize the President to convert the two regiments of dra- 
goons thereby directed to be raised into infantry regiments, 
and, when serving on foot under such orders, they are to be 
oad as infantry. 

But the act of 19th May, 1846, for raising a regiment of 
mounted riflemen, contains no such authority, and treats this 
regiment as a mounted regiment, giving the officers and men 
dragoon pay and emoluments—meaning the pay and emolu- 
ments of mounted men. 

I have the honor to be, dir, your obedient servant, 

J. Y. MASON] 

Hon. W. L. Marcy, 

_ Secretary of War. 


it 


OPINIONS 


~~ OF * 


HON. NATHAN CLIFFORD, OF MAINE: 


APPOINTED OCTOBER 17, 1846. 


ENLISTMENTS FOR THE REGULAR ARMY. 


By the laws regulating contracts for service in the regular army, all enlistments 
are required to be for the term of five years; and no discretion has been con- 
ferred to contract for such service either conditionally or for a shorter term. 

‘Wherefore, enlistments cannot be lawfully made‘upon the conditien that the sol- 
diers are to be discharged at the end of the war with Mexico, &c. 


ATTORNEY GENERAL’S OPFFICE,. 
November 24, 1846. 


Sir: I have had the honor to receive your note of yesterday’s 
date, in which you state that ‘‘the question has been raised 
whether, under existing laws, there be authority to enlist men 
for the regular army for five years, with the condition that they 
are to be discharged at the end of the war with Mexico if it 
shall terminate before the end of five years from the date of 
enlistment,’’ and desire my opinion on the subject. 

The laws now in force regulating the term of enlistment in 
the regular army of the United States are, first, the act of July 
5, 1538, which by the fifteenth section enacts, ‘that from and 
after the passage of this act all enlistments in the army of the 
United States shall be for five years.’’ Secondly, the act of 
13th May, 1846, which authorizes the President to increase 
the number of privates in the companies of the then existing 
regiments of dragoons, artillery, and infantry, to any number 
not exceeding one hundred, whenever in his opinion the exi- 
gencies of the public service may require the same, and to 
reduce the same to sixty-four when the exigencies requiring 
the increase shall cease; provided, that said enlistment shall 
be for the term of five years, and no longer, unless sooner dis- 
banded by the President. 

By the constitution, the power é0 raise. armies is vested ex- 
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clusively in Congress; and the executive department, in carry- 
ing the will of Congress into effect, must conform its action to 
the authority conferred on it. The acts above mentioned, in 
my opinion, give no discretion to make the contract of enlist- 
ment for a shorter term than five years, or to annex a condition 
that the troops are to be discharged at the end of the war with 
Mexico. The executive department has discretionary author- 
ity to discharge before the term of service has expired, but has 
no power to vary the contract of enlistment. 

I have the houor to be, very respectfully, sir, your obedient 
servant, 


NATHAN CLIFFORD. 


To the Secrerary or War. 





SOLDIERS ENTITLED TO THREE MONTHS’ EXTRA PAY. 


Those non-commissioned officers, musicians and privates only, are entitled to 
the three months’ extra pay guarantied in the 29th section of the act of 1838, 
who, having been enlisted for the term ef five years in the regular army, shall 
have re-enlisted in their companies or regiments within two months before, or 
one month after, the expiration of their respective terms of service. 

The extra pay was offered as a reward—not for re-enlisting for any period of 
time less than that of their first contract, but to induce able-bodied, disci- 
plined, and experienced men to continue in the army for another full term of 
five years. 

Wherefore, those non-commissioned officers, musicians, and privates of the 
army, who shall re-enlist—not for the full term of five years, but during the 
war with Mexico—will not be entitled to such extra pay. 


ATTORNEY GENERAL’S OFFICE, 
January 11, 1847. 


Sir: The case submitted for your consideration by Adjutant 
General Jones, and by you referred to this office for my official 
opinion, presents the question, as I understand it, whether a 
soldier who may now wish to enlist, and who, in other respects, 
comes within the rules prescribed by law, may change the 
terms of his contract from five years to ‘‘ during the war,’”’ and 
yet be entitled to three months’ extra pay, provided for in the 
act of July 5, 1838? Such is believed to be the true character 
of the inquiry intended to be made, although it varies .essen- 
tially, in its language, from the communication of General 
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Jones. I[t may be well to repeat the question in the precise 
form in which it is given. After referring to the law of 1838, 
the question occurs: ‘Is the soldier who may now wish to 
re-enlist in his company or regiment, under the provisions of 
the law above cited, for the period of ‘during the war,’ enti- 
tled to three months’ extra pay?’’ The term of service, 
‘* during the war,’’ is unknown in the act of 1338, and was, 
doubtless, borrowed from the act of 1847. In the first place, 
you will observe that the law last referred to is entitled ‘‘ An 
act to encourage enlistments in the regular army;’’ and such 
is the purview of the act itself. It has no reference whatever 
to a renewal of the term of service with the government when 
the first contract shall have expired. ‘The language of the act 
is too plain to allow any one to doubt on this point. It pro- 
vides ‘‘ that, during the continuance of the war with Mexico, 
the term of enlistment of the men to be recruited for the regi- 
ments of dragoons, artillery, infantry, and riflemen, of the 
present military establishment, shall be during the war, or five 
ycars, at the option of the recruit, unless sooner discharged. 
The term duting the war embraces a period of time necessarily 
indefinite-and unmeasured. It may extend beyond the period 
of five years; or it may fall short even of the three months for 
which the extra pay is supposed to be secured. The terms of 
the act, however, refer distinctly to the men to be recruited, 
and the time of service. Whether the term of enlistment shall 
be for a period during the war, or five years, is left at the 
option of the recruit. If it were needful to confirm this view 
of the subject, it would only be necessary to refer to the closing 
paragraph of the succeeding section, where the soldier is again 
recognised ‘as a recruit, and is required to join (not to rejoin) 
the regiment in which he is to serve. The section provides 
‘‘that there shall be allowed and paid to every able bodied 
man who shall be duly enlisted to serve in the artillery or in- 
fantry for the term of five years, or during the war, a bounty 
of twelve dollars; but the payment of six dollars of the said 
bounty shall be deferred until the recruit shall have joined, for 
duty, the regiment in which he is to serve.’’ 

Further illustration is unnecessary to prove, what must be 
generally admitted, that both sections of that act apply to the 
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men as privates to be recruited in the several corps included 
in its provisions; and that it is confined exclusively to the re- 
crit, without making any provisions whatever for the re enlist- 
ment of the non-commissioned officers, musicians, or private 
soldiers specified in the act of 1838. The sixteenth section of 
the last-named act provides that, ‘from and after the passage 
of this act, all enlistments in the army of the United States 
shall be for five years.”? By the twenty-ninth seetion, it is 
enacted, ‘‘ that, i lieu of the bounty now provided by law for 
re enlistment, every able-bodied non-commissioned officer, mu- 
siclan, or private soldier, who may re-enlist into his company 
or regiment, within two months before cr one month after the 
expiration of his term of service, shall receive three months’ 
extra pay.”? This provision embraces a class of men already 
recognised by law as non-commissioned officers, musicians, 
and private soldiers, and as belonging to particular companies 
and regiments; and, as such, are encouraged to renew their 
contract of service in the army, with a proffer of an extra re- 
ward. The intention of Congress is manifest—it was, by a 
suitable reward, to induce a class of trained and experienced 
men to continue id the army for a further term of five years. 
Congress has fixed the reward, and the terms upon which it 
may be allowed. The two statutes are perfectly consistent and 
reconcilable with each other; each was made to accomplish a 
distinct and valuable purpose. By the law of 1838, the term 
of service was peremptorily fixed at five years; but the recruit 
could receive no compensation till his service commenced—he 
was entitled to no bounty; while the non-commissioned officer, 
musician, or private soldier, who had served out one term of 
five years, by re enlisting for a further term, became entitled 
to three months’ extra pay. By the law of 1847, the recruit, 
whether for five years or during the war, is allowed a bounty 
of twelve dollars, while the law regulating re.enlistment remains 
unchanged. Every able-bodied non-commissioned officer, mu- 
sician, or private soldier, may, within two months before or 
one month after the expiration of his term of service, as here- 
tofore, by re-enlisting for the term of five years, become entitled 
to the three months’ extra pay; but if he decline to re-eulist, 
choosing to waive the benefit to be derived from renewing his 
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old contract for another similar term—preferring rather to make 
a new stipulation by enlisting for a different term for the period 
during the war, under the recent statute—then he is entitled 
to the bounty of twelve dollars as a recruit, and no more. In 
the latter case, it is not a re enlistment, within the meaning 
of the law of 1838, because it is not a new contract for the 
term of service required by that law: in other words, it is an 
enlistment, and not a re-enlistment. ‘The three months’ extra 
pay is based upon a renewal of the contract of service for the. 
term of five years. Such is the plain import of the language 
employed by Congress, which cannot be changed, in my opin- 
ion, by any construction whatever, without doing violence to 
the letter and spirit of the act of 1838. The act of this ses- 
sion, before recited, while it authorizes a new term of service 
for the recruit-during the limited period of the existing war, 
and confers upon him the right to elect between the two terms 
of enlistment, repeals no part of the prior general law present- 
ing the terms of re-enlistment necessary to be complied with 
to secure the right to the three months’ extra pay. Any citi- 
zen may enlist for five years, as heretofore; and all those in 
service under contract for that term, coming within. the condi- 
tions of the twenty-ninth section, (that is, within two months 
before or one month after the expiration of their term of ser- 
vice,) may re-enlist and receive the bounty of three months’ 
extra pay; but if any one prefers to avail himself of the pro- 
visions of the recent statute, by enlisting for the period during 
the war, he must be content with the bounty annexed to that 
term of service. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

_ NATHAN CLIFFORD. 
To the Secretary or War. 


$42 HON. NATHAN CLIFFORD 


Right of the Bank of the Metropolis to Payment of a Draft. 





RIGHT OF THE. BANK OF THE METROPOLIS TO PAYMENT OF 
-A DRAFT. 


The Bank of the Metropolis is entitled to payment of a draft drawn by a con- 
‘tractor for removing Miami Indians to the country assigned them west of 
the Mississippi upon the Secretary of War, and accepted, payable from the 
contraet moneys, and thereafter transferred to said bank, notwithstanding sub- 
sequent assignments of the moneys due upon said contract ; such. draft being 
a@ prior equitable assignment of the moneys to become due, and made with the 
‘knowledge and consent of the Secretary of War. 


ATTORNEY GENERAL’S OFFICE, 

; z ' January 15, 1847. 

Sir: I have the honor to acknowledge the receipt of the pa- 
pers transmitted to you by the Second Auditor, relating to cer- 
fain conflicting claimS to the sum of six thousand dollars, 
constituting a part of the contract price to be paid for the 
removal and subsistence of-the Miami tribe of Indians, on 
which you request my opinion. By those papers it appears 
that on the 6th of May, 1844, Thomas Dowling, of the State 
of Indiana, entered into articles of agreement with the United 
States, which were duly executed by him and by the Com- 
missioner of Indian Affairs in behalf of the government, where- 
in the said Dowling promised and agreed to emigrate the 
Miami tribe of Indians to the country assigned them west of 
the Mississippi, and to subsist them for the period of one year 
after their arrival at their new homes; all of which is particu- 
larly set forth in the articles of agreement aforesaid. ‘I'he 
United States on their part, in consideration of the premises, 
agreed to pay to Dowling the sum of fifty-five thousand dol- 
lars, which, computing the number of Indians at six hundred 
and fifty souls, would be at the rate of $84 61 per head. 
Should, however, the number be greater or less, there was to 
be no additional allowance or deduction. ‘The ugreement fur- 
ther provides that, ‘“‘ to cover the cost of emigration as neaf 
as can be, a proper proportion of the said sum of $55,000 esti- 
mated by the department, to be paid to the said Thomas Dow- 
ling, after a muster-roll of the said Indians shall be received 
at the department, with a receipt thereon endorsed or written, 
specifying that the said Indians have been delivered to and re- 
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ceived by the agent or officer who shall be designated by the 
department to receive and receipt for them.’ 
On the 7th of May, the day following the execution of the 
articles of agreement, Dowling, the contractor, drew the fol. 
lowing order upon the War Department: 


(“26 000.] Wasuinoton, May 7, 1844. 
‘<Please pay to the order of William Robinson, jr., six thou- 

sand dollars, value received, on account of my contract dated 

6th May, 1844, for collecting, transporting, and supplying the 


Miami Indians. 
‘“ THOMAS DOWLING, 


<©To the War Department, Washington.”’ 


Mr. Wilkins, then Secretary of War, accepted the draft upon 
presentation, and thereby acknowledged notice of it, aud as- 
sented to it, as follows: 


ce War DepartTmMENT, May 11, 1844. 
“ey accept the above draft, to be paid in six months from 
this date, the amount to be charged on account of the contract 


referred to in the draft. . 
‘WM. WILKINS, .. 


“6 Secretary of War.”’ 


Robinson transferred the draft to the Bank of the Metropolis, 
one of the claimant8 in the present controversy; the bank ad- 
vanced the amount, and now hold the draft by virtue of Rob- 
inson’s endorsement to their cashier, as follows: 


‘¢ Pay the within acceptance to Richard Smith, cashier, or 


order, for value received. 
‘cW. ROBINSON, Jr.’’ 


No time is specified in the agreement, within which the 
Indians were to be removed; the only mention in relation to 
this point being a recital in the preamble, which states Dow- 
ling’s proposal to be, ‘that he will remove the said tribe 
during the present season if practicable.’? The Indians not 
having been removed at the expiration of the six mouths from 
the date of Mr. Wilkins’s acceptance of the draft, nn money 
was paid by the department. On the Ist of March, 1845, Mr. 
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Wilkins, then about to retire from the office of Secretary of 
War, addressed a letter to the Commissioner of Indian Affairs, 
requesting him to ‘‘ pay to Mr. Smith, cashier of the bank, the 
sum of $6,000, out. of the very first money which shall be 
payable upon the contract with this department by Thomas 
Dowling of the 6th day of May last, for the removal and sub- 
sistence of the Miami Indians from the State of Indiana; the 
said sum being for the amount of, and intended to meet, a draft 
tpon me, drawn by the said Thomas Dowling in favor of 
Win. Robinson, jr., upon the account of the above-mentioned 
contract.’? By the papers transmitted, it further appears that 
on the 30th day of October, 1844, an agreement was entered 
into between Dowling ‘and Robert Peebles, by which the for- 
mer agréed to ‘‘ assign to said Peebles, his heirs and assigns, 
all the rights, interests, and profits of a certain contract made 
with the government of the United States on the 6th of May, 
1844, assigned by T. H. Crawford, Commissioner of Indian 
Affairs, for the removal of the Miami Indians, under the treaty 
of- 1840.’’ By this agreement it also appears that the interest 
thus assigned to Peebles was one-third of the contract; the 
other two-thirds being held by N. M. Miller and Geo. H. Pen- 
field. On the 7th day of November, 1844, Dowling also ex- 
ecuted an irrevocable power of attorney in favor of Peebles. 
These papers were transmitted to the Secretary of War by 
Peebles, in a letter dated 20th November, 1844, with a request 
that they might be filed in the department. It further appears 
that Mr. Peebles also acquired the interest of Miller and Pen- 
field in the contract, and subsequently that he entered into 
agreements with various individuals to transfer some portion 
of his interest to them; never, however, parting with the 
whole. 

The emigration of the Indians was not effected until the 
last year. There is now produced to the department a certifi- 
cate dated 5th November, 1846, signed by Alfred J. Vaughan, 
the sub-agent on Osage river, certifying that three hundred 
and twenty-three Indians had been placed under his charge 
by Joseph Sinchir, the superintendent of emigration; these 
Indians having been emigrated from Indiana by Alexander 
Coquillard, one of the assignees of the contract. Sinclair, the 
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superintendent of the emigrants, further certifies, on the 9th 
November, 1846, that Coquillard and. the other assignees had 
faithfully complied with the contract for emigration. It ap- 
pears, however, from, the remarks of the Commissioner of In- 
dian Affairs on the account rendered against the United States, 
that thirty of, the Indians are still east of the Mississippi, 
having been. permitted to remain to gather their Crops. ., 

Under these circumstances, ‘Mr. Peebles, and certain per- 
sons claiming under Dowling and-him, demand payment of 
that portion of the contract price payable for the emigration. 
The Bank of the Metropolis-also claim payment of the six. 
thousand dollars advanced by them upon the draft of the origi- 
nal contractor, to which all of the assignees object. Some of 
these, however, also claim “that if it-is paid by the government.’ 
to the bank, it shall form a “charge exclusiyely against the 
interest which Mr, Peebles has in the agreement. 

The question submitted by the Second Auditor, on ries 
you request my opinion, seems. to be whether the bank is en- 
titled to payment of the $6,000, or whéther the other assignees, 
should receive the whole sum payable under the contract.. 
This is a question of strict law, and as-such: 1 have examined. 
it with the aid of able counsel—Mr. Bibb in behalf of Peebles, 
and Mr. Coxe in behalf ofthe bank. Peebles claims the whole 
amount due by virtue of an assignment of the contract, in the 
manner above stated. The bank majutains that the draft of 
the 7th of May, 1844, operated as a prior assignment to them 
of so much of the interest of Dowling; and that Peebles became 
assignee subject to all equities. Both parties, therefore, claim 
as equitable assignees, and neither is disposed, as appears from 
the arguments, to draw in question the doctrine which takes. 
Notice of equitable assignments, and protects and enforces the 
rights growing out of the same, though they differ widely in 
their view of its application to the ‘facts of the case, 

That such assignments,.when made in good faith and for 
a valuable consideration, are entitled to protection in a cout of 
equity, is too firmly established both in England and in this 
country to admit of a doubt. This point has been well argued 
by the counsel for Peebles, and the authorities cited fully gus- 
tain the position.—( Chitty on Bills, pages § and 9, and note.) 


Vou. 1v—35 
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What, then, is the character of the instrument under which 
the bank claims, and what is its legal effect? :In the first place, 
J hold it to be clear law that it‘is not a bill of exchange, being 
drawn upon a particular fund.—(2 Lord Raymond, 1361; 2 
Wheaton, 238; 1 Chitty on Bills, 162; 2 Bayly on Bills, 14; 3 
Story on Bils, p. 46.) Certainty is an essential quality of a 
bill of exchange. - It must be for the payment of money only, 
and it is requisite that snch payment dé absolute and not con- 
tingent, either as to amount, event, fund, or person. The law 
has rendered these qualities essential to secure certainty and 
precision in mercantile affairs. If, then, it. be not a bill of ex- 
change, how does it affect the rights of the parties in this case? 
It is an order to pay mohey, and was ih the form of a bill of 
exchange, exeept that it is made payable out of a particular 
fund. It undoubtedly operated, when accepted by Mr. Wilkins, 
as an assignment, to the amount of its contents, of the fund 
upon which it was drawn. It did not bind the government 
to pay at all events, becausé ‘stich | was not the character of the 
instrument. ‘It was drawn upon a contract: yet to be fulfilled, 
but the obligation became fixed to Pay when.the services were 
rendered. : 

The language of the Supreme Court in’ Mandeville vs. Welch, 
(5 Wheat., 286,) fully sustains this view of the case. Mr. Jus- 
tice Story, in delivering the opinion, remarks: ‘It is said that 
a bill of exchange is in theéry an assignment to the payce of a 
debt due from the drawee to the drawer. This is undoubtedly 
true when the bill has been accepted, whether it be drawn on 
general funds or a specific fund, whether the dill be in its own 
nature negotiable or not; for in such a‘case the acceptor by 
his assent binds and appropriates the funds for the use of the 
payee,’? &c. 

In the leading: case of Rose vs. Dawson ,» (1 Vesey, 331,) 
where certain persons lent money to one Gibeon, who made a 
draft on Swinburne, the deputy of Horace Walpole, as follows: 
‘¢ out of the money due to me from Horace Walpole, out of the 
exchequer, and- what will be due at Michaelmas, pay to Tonson 
£400, and to Cowdrey £200, value received,’’—Lord Hard- 
wick ruled ‘‘ that it was an agreement for a valuable consider- 
ation beforehand to lend money oni the faith of being satisfied 
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out of this fund; which makes it a very strong case. If this is 
not a bill of exchange, nor a proceediig on the personal credit 
of Swinburne or Gibson, it is a credit on this fund, and must 
amount to an assignment of so much’ of the debt; and though 
the law does not admit of-an assignment af a those in’ action, 
this court does; and any words will do—no particulat words 
being necessary thereio. © ® * ® © "his draft, which 
amounts to an assignment, is deposited with‘ the officer Swin- 
burne, and therefore is attached immediately updén it, so that 
Swinburne could not have ‘paid this money to Gibson withaut 
making himself liable to the defendants; because he would 
have paid it with full.notice of this assignment for valuable 
consideration. (See, also, Smith vs. Evverrett, 4 Browns, chap. 
64; Morton vs. Neylor,1 Hill’s N. Y. Reports, 584; Tiernan 
vs. Jackson, 5 Peters, 598; 2 Story’s Hqutty, 1047.) 

The government assented to this equitable assignment, and 
by that assent recognised the right of the bank to receive this 
portion of the money to he paid under the contrgct. The 
assignment held by the bank being prior in point of time to 
that under which Peebles claims, carries the fund & the extent 
assigned in preference, The assignment iri favor of Peebles 
was taken subject to all the equities between the government 
and Dowling, and ¢he previous assignment was one of these 
equities. This is ‘famitiar law, and requires no iflusttation. 
But it is contendéd that Peebles had no notice.of the draft held 
by the bank at the time the assignment in his favor was exe- 
cuted. In my opinion it is immaterial whether he knew of the 
previous assignment of part of the fund or not, so far as be- 
tween him and the bank; but it was his duty to inquire, and 
for himself ascertain, before he took his assignment, whether 
any previous assignment or equities were known to the gov- 
emment. It is furthér conterided that the assent of the Secre- 
tary of War to the draft'was a violation of the act of 3lst Jan- 
uary, 1823, (3 Stats. at Large, 723,) which enacts “ that no 
advance of public money shall be made in any case whatever; 
but in all cases of contracts for the performance of any service, 
or the delivery of articles of any desctiption for the use of the 
United States, payment shall not exceed the value'of the ser- 
vice rendered, or of the articles delivered previously to such 
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payment.’’ I, however, cannot come to this conclusion. In 
point of fact, no advance has been made on the contract; for 
no money has yet been drawn from the treasury on account of 
it. Besides, in the view. which I have. taken of the character 
of the instrument, it was an equitable‘assignment of part of the 
money to arise under -the contract when it was performed, to 
which the Secretary of War had given his assent, and is noth- 
ing more than ap instrument of the same nature and effect as 
that under which Mr. Peebles -himself.elaims. The result of 
my opinion is that the bank is entitled to payment. 

[ have the honor to be, very: respectfully, sir, your obedient 


servant, ; Bes ; 
eee ee _ ‘NATHAN CLIFFORD. 
Hon. W. L. Marcy, o ‘ 
ma Secretary of War. 





\ 


-PENSJONS TO WHOWS UNDER ACT OF 1845. 


The act of 3d March, 1845, authorizes the renewal of pensions to euch widows 
of officers, seamen, and marines -only as -had: enjoyed a five years’ pension: 
under previous Jaws, and which had ceased in consequence of the expiration 
of the period for which the same had been granted or renewed. 

Widows who had not been sugh for five years, or Whd had not exheustcl their 
five years’.pension unde? fermer laws, are not-provided for. 

The applicants in this case not hawing been widows’ for the period of five years, 
and not having exhausted their pensions under former laws, are therefore not 
entitled to the benefit of the act of 3d March, 1845, but are left to the generos- 
ity ene justice of Ronee in the premises. 


: . ATTORNEY Genera’ 8 -Orrice, 
: # _ January 23, 1847. 


Si: I had the honor to receive your letter of the 2d ult., 
requesting my opinion on thé claims of Elizabeth E. Chandler 
and Catherine L. Armistead, for a renewal of their pensions, 
under the act of 3d March, 1845. By that, it is provided 
‘¢that. the pensions for the ‘periad of five years, which have 
becn heretofore granted out of the naval pension fund to the 
widows of officers, seamen, and marines, who have been killed, 
or died by reagon of a wound received in the line of their duty, 
or who have died by teason of disease contracted, or of a cas- 
ualty by drowning or otherwise, or of injury received while in 
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the line of their duty, and which pensions have ceased tn con- 
sequence of the expiration of the period for which they were 
originally granted, or for which they were subsequently re- 
newed,. shall, be continued for another period of five years to | 
such ef said widaws as.may have remained unmarried, to 
commence from the-day on which shch pensions respectively 
terminated.’’ According to the statement contained ir your 
letter, the husband of Mrs: Chandler. died in July, 1841, of a 
disease contracted while he was in the performance of his duty. 

She was therefore entitled ‘to a.pension either under the law of 
1834 or that of 1837; the language of both acts including her 
case. She received. ‘a.pension under the latter, commencing 
from the date. of her husband’s ‘death, and continuing until 
August, 1842—a period of one year, and-a month, when the 
law of 1837 was. repealed. It was subsequently "decided by 
the department. that in all cases where a widow who was 
equally entitled under the law of 1834, had received her pen- 
sion under the act of 1837 for a less period than five years, and 
by the repeal of that law had. been cut short of her five years’ 

pension,.might still be pensioned for the remainder of the term 
under the law:of 1834. Under this ‘decision Mrs. Chandler’s 
pension for the residue of her term was renewed on the 11th 
day of March, 1845, to take effect from ‘August, 1842, and ex- 
pired in July,. 1446. .The case of Mrs. Armistead is similar in 
all respects necessary to be considered in the decision of the 
question submitted. Her husband died on the 14th day of 
April, 1841; and on the 17th day of July following she was 
allowed a pension under the act of 1837, after the repeal of that 
jaw; being within the class of widows entitled to a five years’ 
pension under the act of /1834. A pension ¢ertificate was 
issued in her favor under that law on the 16th day of May, 
1845. -Her pension commenced from the 14th of April, 1841; 
but the amount previously paid her. under the act of 1837 was 
directed. to be deducted. Her five years expired on the 14th 
April, 1846. Upon this statement of facts the question sub- 
mitted by you for my consideration is, Whether Mrs. Ghandler 
and Mrs. Armistead may now have properly the benefit of the 
act of the 3d of March, 1845, as widows whose pensions had 
expired at the time the’ act passed; or whether they are con- 
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cluded by the renewal of their pensions and. the receipt of the 
same, under the act of 1834, subsequent to the passage of the 
law of 1845. It‘ie- very clear-that the act of the Commissioner 
of Pensions, in renewing their certificates, cannot change the 
law, or in any respect impair their rights, if any they have, to 
claim the bounty of the government under that act. And it is 
not less clear -that the recejpt of the periodical payments, secured 
by the certificates, is eyually inefftcacious to any such result. 
The true congtruction.of the act took date from its passage, 
uninfluenced by any extraneous cirtumstance or subsequent 
event. Its meaning must ke gathered from its language, in 
connexion with the ‘general system of legislation upon the 
same subject-matter. While, therefore, I am of opinion, after 
a careful examination of the act in question, that the cases of 
Mrs. Chandler and Mrs. Armistéad do not come within its pro- 
visions, it is proper to remark that my opinion is -not based in 
any respect upon the groundvassnmed in the inquiry submit- 
ted, that these parties are estopped or concluded by any act or 
event subsequent to-the passage of the act under which they 
now claim. hat doctrine cannot be sustained; nor is it ne- 
cessary to invoke it in this case.: Neither of the cases submit- 
ted is provided. for in the terms of the law relied upon in their 
behalf. The act, you will observe,*is confined to cases where 
widows have already enjoyed a five years’ pension under pre- 
vious laws, and which had ceased in consequerice of the expt- 
ration of the period for which it had been granted or renewed. 
When the law of 1845 went mto-operation, neither Mrs. 
Chandler nor Mrs. Armistead had been a widow for the period 
of five years. The husband of the formet died in July, 1541, 
and that of the latter on the 14th of April previous. Both, 
therefore, were then entitled to an unexpired portion of their 
first five years, under the act of 1834. Neither bad exhausted 
their five years’ pension nnder a Jaw then in full force. It is 
true they were not in. the actual receipt of the money; they 
had not obtained their certificates, as no decision had been 
made hy the proper department. The answer to this is readily 
given. ‘ibe act under consideration is not based upon the 
action of the department, but upon the previous statutes in pars 
-materig, especially wpon the law of 1834. They were entitled 
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by an existing law; and if entitled, then their pensions had not 
ceased, within the ‘eaguaee or spirit of the act of 1845. Their 
first five years had not expired. The act gives another term 
of five years to those only whose ptimary right, whether by 
original grant or renewal, had ceased, in consequence of the 
expiration of the period for which they were: ‘originally granted 
or renewed. ‘The continuation is extended te those pensions 
only which have been theretofore granted for the period of five 
years, to commence from the day on which sych pensions re- 
spectively terminated. The language is too plain, it seems to 
me, to admit of a doubt, ‘that Congress intended to include 
such cases only as had actually expired at the date of the Jaw. 
No other construction can be giver short of downright legislas 
tion. The terms of the act apply so. explicitly to past cases, 
that it cannot be made to include such as have expired since 
its passage. No provision being made for future cases, they 
must de left to the justice of Congress, where I have no doubt 
an appeal might well be made in behalf of all similar claimants. 

I have the oe to ‘be, very respectfully, sir, your obedient 


servant 
: NATAAN CLIFFORD. 


To the SECRETARY OF THE, Navy. , 





CLAIM FOR SUPPLIES FOR THE NAVY—SET-OFF, &. 


Where a contractor for supplies for the navy, who was boutd in separate con- 
tracts te-‘furnish sugar .and tea in stipulated quanuties during a fiscal year, 
made default i in respect to the sugar, but furnished the tea by causing it to be 
shipped to the naval storekeeper bya house in New York, to whom the con- 
tractor endorsed over the bills for the same, and payment has been refused 
him on account of the contractor’s defalcation on the contrast for sugar—vs- 
cipep, that the sale of the tea was made to the contractor, and not to the gov- 
ernment, and that the amount due therefor may be withheld and set off as 
against the damages guatained by the government on account of the non-fal- 
filment of the other contract. 


_ Arropney GENERAL’s Orrice, 
February 15, 1847. 
Sir: I had the honor to receive your communication referring 
to this office the papers relating to the claims of S. T. Nicoll & 
Co. for a quantity of tea delivered by thein at the navy- yard at 
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Norfolk, atid requesting my opinion in relation thereto upon the 
foflowing questions: . 

Ist, Whether the tea for which Nicoll’ & Co. claim payment 
is to be Considered. as having been delivered by or in behalf of 
Mr. Mason, as contractor, or as’ having been purchased by the 
government from the claimants. 

2d. If the tea is to be considered as having been delivered 
by or in behalf of the contractor, has the government or not 
the right to set off the amonnt of the bill for the tea, delivered 
under one contract, against the defalcation under another con- 
tract made with the same party? 

- The facts of the case, as they’ appear from your statement 
and the accompanying papers, are briefly these: The govern- 
ment entered into a contract with Mr. M. B. Mason, by which 
he was bound i in the. usual form to furnish such quantities of 
sugar as might be’ required at certain navy- yards during the 
fiscal year ending: June 30, 1846. He failed to comply with 
his cqntract, and the sugar was purchased elsewhere by the 
: government, | at the cost of $2,152 75° beyond’ the amount 
which would have been paid under the contract; and ft appears 
from your statement, that, according to’ the terms of the con- 
t-act, Mr. Mason is held liable for the excess. By another and 
a separate contract, Mr. Mason was bound to furnish tea for the 
navy during the same fiscal year. The tea for the navy yard 
at Norfolk was shipped “from New York, iby Messrs. Nicoll & 
Co., of that city, at.the request of Mr. Mason, but in their own 
name, to be delivered to the naval storekeeper at Norfolk, who 
received the tea, and sent bills for it to Messrs. Nicoll & Co., 
madg out in the name of the contractor, Mr. Mason: informing 
them by letter that he was obliged to do so, because he could 
not know officially any other person in the matter but the con- 
tractor, and suggesting to them that they should have the bills 
signed by Mr. Mason, or procure from him a power of attor- 
ney authorizing them to receive the money, amounting to 
$1,310 21. They complied with his suggestion; but payment 
was subsequently Withheld on account of the defalcation of 
Mr. Mason undef his sngar contract, thé amount of which ex- 
ceeded the amount of the bill for the tea. 

By the act of March 3, 1843, it is provided, ‘that all pro- 
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visions and clothing, hemp,.and othay. materials of every name 
and nature, for the use of the navy, and the transporfation 
thereof, hen time will permit, shall- nbrealtcr be furnished by 
contract by the lowest bidder.”’ 

It is so clearly to be inferred, from ‘your statement of the 
case, that ‘both’ contracts were made in obedience to the re- 
quirements of the act above recited, that there would seem to 
be no hazard in assuming it to be the fact, and that.their terms 
and stipulations are in submission to its provisions. It seems 
also to be agreed on without dispute, that the requisition - for 
the tea in this case was made. upon the contractor in the mode 
usually pursued by the government under similar ‘contracts. 
There is no reason. to question the manner" in which it.was 
done, or the authority of the government to msist upon the ful- 
filment of the contract, though the tea.was shipped at his re- 
quest. It does riot yary the.case that no written answér was 
returned to the requisition; as itappears that the tea was shipped 
at the request of Masom, the contractor. . He must have pro- 
cured it to be done. Indeasd, the case so finds. Messrs.. Nicoll 
& Co. must have known the:relation which he bore. to the 
United States, and his obligations to furnish these supplies. 
‘They could not fail to know that the supplies must be delivered 
on account of the contract, and: that they could be accepted in 
no other way. ~This yiew of the subject was promptly brought 
to their notice by the naval storekeeper in his letter transmit- 
ting the bilis. The case does not show any disclaimer or pro- 
test. On the contrary, in my. judgment, a jury might well 
infer their full acquiescence in the views of that officer, from 
the: readiness with which they adopted his suggestions as. to 
the proper course of proceeding; when he informed them that 
he could not know officially any other person:in the matter but 
the contractor. It does not appear that they demanded the 
return of the tea, or insisted upon payment in any other mode 
than the one’ pointed out; which ‘involved an admission of 
ownership of the property in Mason, and a delivery in behalf 
of his contract. Under date of June 26, 1846, Jordan, the 
naval storekeeper, wrote them as follows: ‘‘ I enclose the bills 
to you for the tea delivered by you on account of Mr. Mason’s 
contract, according to your request, &c., &c.,’’ and then sug- 
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gests that they should get Mason to sign his name 4o the re- 
ceipt, or give them a power of attorney authorizing them to 
receive the money.- Accordingly, on the 26th of June, 1846, 
Mason receipted the: bills, and made out in his name, and gave 
the Messrs. Nicoll an order upon the navy agent at New York 
for the amount, deducting the ten per cent. which the govern- 
ment had a right to retain to the end of the fiscal year; thus 
recognising the sale to Mason, the contract between him and 
the United States, and the dajivery of the article on his behalf, 
upon the terms of his obligation. -. 

: J am therefore of opinion, upon the fnets before me, that the 
tea was delivered in behalf of the contractor; to whom alone 
the government is responsible for its value. The second ques- 
tion presents neither difficulty not doubt. By the act of March 
3, 1843, it is further -provided: ‘¢and in case of a failure to 
supply the articles, or to perform the work, by the person en- 
tering into such contract, he and his sureties shall be liable 
for the. forfeiture specified in such contract as liquidated dam- 
ages, to be sued ‘for, in:the name of.the United States, in any 
court havirig competent-jarisdiction.”’. The statement of facts 
shows that Mason, under qnothér contract, had become in- 
debted to the government, within the meaning and intent of 
the act aforesaid, to the amount of $2,152 75, as liquidated 
damages. ‘It is very clearly settled that liquidated damages 
may be the subject of set-off in any case when the law in that 
respect has:a proper application. — 

In view of these considerations, I am therefore of opinion 
that the government has the.right to set off the amount of the 
bill for the tea aforesaid, against the ascertained-and liquidated 
amount of the defalcation under the sugar contract. 

| have the honor-to be, very i a sir, your obedient 
erent). 


x 


NATHAN CLIFFORD. 


To the SECRETARY oF THE Navy. 
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RESTRICTIONS UPON THE ACCOUNTING OFFICERS. 


The Comptroller and Auditors of the Treasury, whose appointments were au- 
thorized by the 3d section of the act of 3d of March, 1817, are officers in the 
Treasury Department previously established by law, and are embraced in the 
restrictions imposed. upon certain public officers by the Sta section of the act 
of 1789. 


The object of the law was to withdraw from the eccvadan officers every motive 
of private interest in the performance of their public duties. 


ArrornEY Genprav’ g Oxrice; | 
' March 15, 1847. 


Str: I had the honor to receive your communication, refer- 
ring to this office the letter of the Fifth Auditor, requesting 
my opinion whether the officers of, the Treasury Department, 
whose appointments. were .authorized by the third section of 
the act to provide for the prompt paymrent of public accounts, 
approved March 3, 1817, inclnding-four Abditors and- one 

Comptroller, fall within the prohibitions and are embraced. in 
the restrictions contained in the eighth section of the act to 
establish the Treasury Department, passed September 2, 1789. 
The Second Comptroller. is a Comptroller of the Treasury, an 
office instituted by the act of 178% Each of the additional 
Auditors is an Auditor of the Treasury,.an office also ‘‘insti- 
tuted’’ by that act. - 

One of the principal objects of the restriction was to with- 
draw from the accounting, officers of the treasury every motive 
of private interest in the performance of their public duties, and 
to guard the nation from the consequences frequently to be ap- 
prehended when the business affairs of public officers are saf- 
fered to lie commingled with the financial concerns of the 
country. 

To prevent the public “mischief within the true intent and 
meaning of the law, it is as necessary to apply its restraining 
influence to the additional officers of-the treasury, authorized by 
the third seetion of the act of 1817, as it was in the first in- 
stance to those designated in-the original act,—(‘ United States 
vs. Turner, 7 Pet.,936.)  -. 

The restrictions are, that ‘‘ no person appointed to any office 
instituted by this act shall, directly or indirectly, be concerned 
or interested in carrying on the business of trade or commerce, 
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or be owner, in whole or jn part, of any sea-vessel, or purchase 
by himself, or another in trust for him, any public lands or 
other public ‘property, or be concerned in the purchase or dis- 
posal ‘of any public securities of any State or of the United 
States, or take or apply to’his own use any emolument or gain 
for negotiating or transacting any business in the said depart- 
ment, other than what shall be allowed by law.” 


It is very clear that these restrictions were intended to apply 
to the respective offices which were instituted by the first sec- 
tian of the act-to establish: the Treasury Department, com- 
prising under that aet the Secretary of the Treasury, Comp- 
troHer, Auditer, Treasurer, and Register. 

- It-Was made: the duty of the Audito¥, by the fifth section of 
atid act, to receive all public accounts; and after examination, 
to certify the balances‘and ttansmit the’ same accounts, with 
the vouchers-and ener to the — for his decision 
thereon. 4 ’ 


By the third section the Comptrolter was required to ex- 
amine all accouyits settled ‘by the Auditor, and to certify the 
balances arising thereon to the Register. - Under these pro- 
visions all public a¢counts were to’ be adjusted, in the first 
place, by the Auditor, and finally by the Comptroller, who was 
required to certify the balances arising thereon té the Register 
of:the-Treasury, whose duty it was to receive them from the 
Comptroller, where they had been finally adjusted, and to pre- 
serve them, with their vouchers and certificates. “The act of 
the 3d Mareh, 1817, provides for an increase” in the number 
of Comptrollers and Auditors: correspondent, it may be pre- 
sumed, in the opinion ef Congress, with the growth of the 
country and the increased business of the department. By 
that act there is no essential change in the functions of either 
office. ‘The general scope and chafacter of the duties imposed. 
upon the incumbents are the same as they were under the pre- 
vious law, appertaming In all respects, to the éxamination and 
settlement of publi¢ accounts. .The two Comptrollers are re- 
quired to perform the duties before assigned to one, without 
- any alteratiqn calculated in ‘the least degree to affect the present 
inquiry. The same remark applies to the Auditor, whose du- 
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ties are specially enumerated and. classified. in the om SeCe 
tion of the said act. 

Without, therefore, attempting to notice any slight variation 
in this respect in the language of the,two acts, it may be 
safely assumed, as a general remark, that the Comptrollers and 
Auditors of the Treasury, under the act-of 1817, were charged 
with the same duties as had been imposed on them by the act 
to establish the Treasury Department; and,it is worthy of 
special coneideration that the-third. section, whith authorizes 
this appointment, recognises them as additional, officers in the 
Treasury Department already established by law. If these, 
were good reasons for restricting the Auditor, as in the 3d sec- 
tion of the act of 1789, the. like reasons.wonld require that the 
restriction be applied to the qther Auditors subsequently charged 
with any portion of the same ‘duty. The policy and objects 
of the restrictive clause seem to require that it be construed 
to apply to the respective offices therein numed; and’whether 
these offices be filled with one or more je cuimbsnte: that they 
all should be held subject to-its operation. The act of 1789 
created the; Department of the Treasury, and assigns separate 
duties to its different branches; and it is not perceived that any 
officer‘enumerated in the act, and performing the duties ‘en- 
joined by. any. of its provisions on the offices thereby instituted, 
can be exempt from the restrictrve operation of the section... 

I am of opinion, therefore, that the four Auditors and. one 
Comptroller, whose appointments were authorized by the-third 
section of the act of 8d March, 1S17, are officers in the Treas- 
ury Department previously, established by law, and that they 
are embraced in.the. restrictions mentioned | in the 8th section 


of the act of 1789... - 
I have the honer to be ; Pate respect, sir, Your obedient 


servant, ~,  e . ry 02 oF 
| NATHAN CLIFFORD. 


To the Secretary of THE TREasUrY. 
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PATENTS TO PRE-EMPTORS TO BE WITHHELD IN CERTAIN 
CASES. 


Where, upon the application of a settler on public land in fowa for a patent for 
his entered location, it was’ made to appear, that after having executed a deed 
of a portion of the land to another persoh, he made the affidavit required by 

-law, that no person other than himself had any interest therein, and that he 
had made no contract, &c.; and that such grantee had obtained a patent for 
his land under the act of 4th September, 1841, and claimed to hold it, notwith- 
standing the settlers deed to‘him hdd been decreed by a court of chancery, 
‘Raving jurisdiction, fo have heen obtained in duress, and for such reason to 
be void—prgipen, that a second patent for the same land ought not to be issued 
whilst the first remains outstanding. 

It is not the duty of the. goverament to institute proceedings to vacate the first 
patent, as it is in nowise respongible for thé act which embarrassed the settler’s 
pre-emption, apd occasioned the-existing difficulty. 

The applicant ¢hould seek relief in the court of chancéry, which has full juris- 
diction of the case, and ample pores to administer the remedy to which he 
shall be entitled. 

He fhay, however, be permitted to use the tiame of the United States in his pro- 
ceedings, if the oe of the Treasury ehallieem it diséreet to authorize it. 
ArronsEy GENERAL'S Orrice, 

’ e : fas April 7, 1847. 

| Sir: T have the honor to acknowledge the receipt of the pa- 
pers relating - to the clatm made in behalf of Rodney Arnold 
to a patent under a pre-emption right to‘the northeast quarter 
of section 36, township 2U ponn; a range 3 west, in the Bur- 
lington district, lowa. °  -. 

In a letter of Mr. Shields, Commissioner of the ‘General Land 
Office, to Mr. Dodge, of the 26th January, 1846, the case is 
stated thus: -‘‘ Upon examination of the matter,d find that tes- 
timony was in due time filed by Mr. Arnold ‘in reference to 
his settlement and residence as a housekeeper, at the period 
required by the act of 1st June, 1840, on the northeast quarter 
36, township 70 north, range 3 west; and that he filed at the 
date of the entry of said tract, which was allowed by the land 
officers, the affidavit prescribed by that act; that in consequence 
of the presentation of a deed for a portion of said land from 
said Arnold and wife ‘to. W. W. Chapman, (which deed was 
prior in date to Arnold’s affidavit,) it was held that there was 
a forfeiture of any right on the part of Arnold on account of 


the falsity of his affidavit in the avexrment therein, that he had 
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made no contract or agreement in any way or maniher with any 
person or persons whatsoever by which the title which .he 
might acquire from the government of the United States should 
inure to the use or benefit of any one except himself; that it 
further appears that the said tahd ‘was claimed by W. W. 

Chapman, under the act of 4th September, 1841, and the entry 
of the same under that law. was patented on the 22d March 
last, (1845;) that since the issue of the patent a transcript of a 
bill, answer, and decree in chancery has been received at the 
land office, from which it would appear thdt the deed before 
referred to was obtained urider duress from Arndld, and has 
been held as utterly null and void. Under these circum- 
stances, the re-issuing of a patent on the sntry of Mr. Arnéld i is 
requested.”’ 

The Commissioner decided that a gecond patent for the same 
land could not issue, and expressed the opinion that the court 
of chancery was competent ‘to do Mr. Arnold Justice , in the 
matter. 

On behalf of Mr. Arnold,. san application is now made to 
you by the Hen. Mr. Lefiler, the object of which is “< to obtain 
an order from you requiring Chapman, or his assignees, to 
show cause why his or their patent should not be vacated ;’’ 
and the question you refer to me is, whether a second patent 


can be legally iesilen, or what is the proper course, to be pur- 
sued. . 


On the first point I am of opinion that-a second patent should 
not issue. This question has been repeatedly before this office, 
and it may now be considered the better opinion that a second 
patent for the same iand should.not issue so long as a prior 
patent remains unrevoked by the judicial tribunals. The 
patent in this case has been delivered, and the legal oe 
divested out of the United States. 

An elder, patent, unless issued without authority: of law, JS 
conclusive apainst a junior patent, and the'land would pass by 
it—the second being inoperative. (Jacksan vs. Lawson, 10 
John., 24.). Besides, it appears from the letter of Mr. Leffter, 
that third parties have acquired rights under the title of Mr. 
Chapman; and, in my opinion, it would not be proper for the 
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executive department to interfere, but. leave the rights of all 
the parties’to be settled by. the courts. 

With respect to the second inquiry, whether the government 
should take any proceedings to vacate the first patent, as re- 
quested in Mr. Leffler’s letter, I am of opinion that the govern- 
fhent should not interpose in the matter, but let Mr. Arnold 
have recourse to his remedies at law. 

The act which prevented his pre- -emption, right from being 
allowed was his own act, for which the. government was in 
nowise responsible; and, as already remarked, other parties 
haying. acquired rights. in the land, under Mr. Chapman’s 
patent, I consider that it would be improper for the government 
to take any proceedings which might prejudice their interests. 
In my view, the court of chancery has full jurisdiction of the 
case, and there Mr. Arnold can have a remedy if he is entitled 
to it. 

Tf, however, he shall, be savised by his counsel that it is 
necessary, you might authorize him ‘to use the name of the 
United States, as was suggested by this office in the case of 
William’ Russel, on ‘the 26th of ‘March, 1842. That, however, 
is‘a matter resting in your discretion, ‘which aoe not to be 
exercised except in: cléar case. 

I have the honor to: es very respectfully, sir, your obedient 


servant, 
‘ 


N ATHAN CLIFFORD. 


To the SECRETARY pF THE ‘Taeasuay. 
* % 4 6 


» 
‘ 


P2E-EMPTION CLAIMS UNDER TREATY WITH THE CHEROKEES. 

The claims of Cherokees for the Value of allezed pre-emptién rights, asserted 

sunder the treaty of 1835-G with that nation, are inadmissible under the con 
vention as the same was ratified. 

That part of the 12th article which in the original draught created pre-emption 
- rights, was annulled by mutual consent before the treaty Was submitted to 
‘the Berate;,so that no such ad were ever granted to any portion of the 
_ Cherokee people. 
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The supplemental articles modified the contract by abolishing the distinctions 
created in the original draught, and provided for the removal of the whole 
people together to the country provided for them west of the Mississippi—a 
purpose wholly incompatible with the idea upon which the claimants proceed 
who set up claims for the value of pre-emptions. The claim of Andrew Tay- 
lor, therefore, ought not to be allowed. 


_ Arrorney GENERAL’s OFFICE, 
. May 8, 1847. 
GENTLEMEN: The case of Andrew Taylor is a claim for the 
value of an alleged pre-emption right under the treaty of 
1835-6 with the Cherokee Indians. 


It appears by the certificate of the commissioners appointed: 
to examine and adjudicate the claims arising under the several 
articles of that treaty, that they have differed in opinion in regard 
to this pre-emption claim; and in pursuance of the act passed 
at the first session of the 29th Congress, entitled “An act 
making appropriations for the current and contingent expenses 
of the Indian department for fulfilling treaty stipulations with 
the various Indian tribes for the year ending the 30th of June, 
1847,’’ have duly certified the fact of said difference of opinion 
to this office, and submitted the matter of their difference to 
my arbitrament, in conformity with the law in such case made 
and provided. The commissioners have also transmitted their 
respective written opinions explanatory of the points of differ: 
ence between them upon the subject of this claim. 

After a careful examination of the treaty, and of the argu- 
ments for and against the claim, 1 am of opinion that it cannot 
be sustained, and accordingly express my concurrence in the 
conclusions of Mr. Commissioner Brewster in refusing to allow 
the same. In the view which I take of the subject, no claim 
of this class can have any foundation under the treaty, either 
in law or equity. The first supplementary article provides: 
‘« It is therefore agreed that all the pre-emption rights and res- 
ervations provided for in articles twelve and thirteen shall be, 
and are hereby, relinquished and declared void.’’ It is mani+ 
fest, from an examination of the treaty, that the pre emption 
rights, so called, never had any legal existence. ‘That part of 
the twelfth article which, it is insisted, created the right, never 
received the sanction of the United States,.and of course cone 
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stitutes no part of the contract between the parties. Jt was 
finally annulled, by mutual consent, before the treaty was sub- 
mitted to the Senate for its ratification. It is not perceived 
how a provision which was never adopted by these parties in 
any legal form, and never had the force or effect of law, can be 
made the foundation of any just claim. The claimant could 
not comply with the conditions named in the article to entitle 
him or any other Cherokee to a pre-emption right, because the 
right itself, and the means of fulfilling the conditions to secure 
it, had been voluntarily surrendered. ‘here was no committee 
authorized to recommend any one of the nation for the privi- 
lege of a pre-emption right, nor any tribunal invested with the 
authority to determine when any one of the conditions prece- 
dent had been performed. No board of commissioners ever 
possessed the power to issue a pre emption certificate; and, of 
course, in contemplation of law, there can be none in existence 
in this case. In a word, no right of pre emption was ever 
granted by the government of the United: States to any portion 
of. the Cherokee people, under any provision of that treaty. 
All that part of the twelfth article that was stricken out must 
be regarded as a blank leaf, unless, as is insisted by the claim- 
ant, it was incorporated into some of the new provisions of the 
supplemental articles. Otherwise it can have no effect what- 
ever in determining the rights of the Cherokees under the 
treaty as it now exists. We must look to the contract of the 
parties, in the form it had assumed at the date of its final rati- 
fication, if we mean to ascertain the rights of the Cherokees or 
the obligations of the United States. The original treaty, 
without the supplemental articles, if it had been ratified in that 
form, undoubtedly would have secured to a class of the Cher- 
okees certain rights of pre-emption, if they had seen fit to avail 
themselves of the provision, and had complied with the condi- 
tions upon which those rights were made to depend, embracing 
such heads of Cherokee families as were desirous to reside 
within the States of North Carolina, Tennessee, and Alabama, 
subject to the laws of the same, and who were qualified or 
calculated to become useful citizens. It may be inferred that 
this provision was inserted by ‘the negotiation to secure the 
acquiescence of the more intelligent and wealthy class of the 
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mation. ‘These were to be permitted to secure an interest in 
the soil, and remain in the States mentioned. The poorer class 
were to receive money, and were required to remove. Hence 
it was provided in the rejected draught that ‘‘the sum of one 
hundred thousand dollars shalt be expended by the Commis- 
sioner, in such manner as the committee deem best, for the 
benefit of such of the poorer class of Cherokees as shall remove 
west, or have removed west, and are erititled to the benefits of 
this treaty.”’? The treaty, including this provision and the 
pre-emption feature, was presented to the President of the 
United States. He promptly refused to submit it to the Senate, 
and expressed his determination not to allow any pre emptions 
or reservations, his desire being ‘‘that the whole Cherokee 
people showld remove together, and establish themselves in the 
country provided for them. west of the Mississippi river.” The 
supplemental articles introduced several important changes in 
the theory and principles of the entire contract, which it is 
important to observe and keep in view in determining the 
questions involved in this ease. In the new form, the whole 
Cherokee people were to remove together, and establish them- 
selves in the country provided for them west of the Mississippi. 
None were to be permitted to remain in the States. Pre-emption 
rights were abolished, as inconsisteat with the purpose of re- 
moval. The invidious distiaction of classes was entirely dis- 
carded. The sum of one hundred thousand dollars which had 
been given to the poorer class as a set-off to the pre-emption 
rights secured to the wealthy, was transferred to the general 
wational fund. In the form of the treaty as it was ratified, the 
Cherokees were regarded as one people, possessing a common 
ptoperty—with slight exceptions, not affecting the principle 
involved in this case—in which all had an equal right and 
interest. If this be the true theory of the treaty, there is no 
difficulty in understanding in what sense the contracting par- 
ties employed the expression in the third supplemental article, 
‘<in lieu of the said reservations and pre-emptions,’’ so muth 
relied on by the claimant in ‘support of his views. It is this: 
instead of allowing a certain class to remain in the States, ‘with 
the privilege of securing pre-emption rights, all were required 
to remove; and the sum of. six hundred thousand dollars, 
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deducting certain expenses and claims, was added to the conr 
mon property in the west. This was just to all. The proposi- 
tion for pre-emption rights was withdrawn, and, as all were 
required to remove, the number to emigrate was increased. 
The increase in the number of the emigrants must diminish 
the common interest of each in their new home; and the six 
hundred thousand dollars was added to the common interest, 
as a compensation for that diminution. The whole theory of 
the new treaty required that it should go to the benefit of all, 
not to any particular class. Those who might have acquired 
pre-emption rights under the treaty as it originally stood were 
now required to. remove, and, under the new provisions, 
became invested with a common interest in their western 
home—in consideration of which, the plainest principles of 
Justice would give the residue of the nation a like interest in 
the fund which had been substituted for the first arrangement. 
Hence the third supplemental article provided that ‘the sum 
of six hundred thousand dollars shall be, and the same is 
hereby, allowed to the Cherokee people,’’ &c. It is an agree- 
ment with the whole people, and not with any class or indi- 
viduals. ‘lhe grant to the United States was made by thie na- 
tion, and not by individual Cherokees. The first article of the 
treaty provides that ‘‘the Cherokee nation hereby cede, relin- 
quish, and convey to the United States al the lands owned, 
claimed, or possessed by them east of the Mississippi river, 
and hereby release all their claims upon the United States for 
spoliations of every kind, for and in consideration of the sum 
of four millions of dollars, to be expended, paid, and invested 
in the manner stipulated and agreed upon in the following 
articles.’’ It would seem to be reasonable that the considera- 
tion should follow the grant, unless a different intent is clearly 
. to be inferred from the language employed in the contract. It 
is in vain that we look for any language to justify the present: 
claim;, but, on the contrary, it is expressly stipulated that the 
sum of six hundred thousand dollars shall be, and the same is 
hereby, allowed to the Cherokee people. Some reliance is- 
placed, in the argument for the claimant, upon the fact that 
‘¢reservations’’ are embraced in the article, which is supposed 
to present a bar to a recovery for pre-emption rights—in regard 
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to which, it is said, a different interpretation has uniformly 
prevailed. There is a clear distinction between pre-emption 
rights and those reservations which had been secured by for- 
mer treaties, and where the rights of the individual Cherokee 
had become vested and complete. If any such interests were 
disturbed and appropriated without consent, [ am not prepared 
to say that a nght of compensation does not remain. No such 
principle, however, can apply to pre-emption claims. They 
were not embraced in previous treaties, and never had any 
legal existence. I am of opinion, therefore, that the claim 
ought not to be allowed. | 

I have the honor to be, very respectfully, gentlemen, your 
obedient servant, 

NATHAN CLIFFORD. 
To the CoERoKEE ComMISSIONERS. 


COSTS FOR LIBELLING THE BRIG MALAGA. 


The costs incurred in libelling, in the district court of Massachusetts, the brig 
Malaga, sent in as a prize ona charge of participating in the slave trade, are 
properly chargeable to the appropriation for defraying the expenses of the 
courts of the United States, and likewise for defraying the expenses of suits 
in which the United States are concerned, and for prosecutions for offences 
committed against the United States. 

The allowance ef the cests of prosecutions, where the United States are con- 
cerned, does not depend upon the result of the proceedings. 


ATTORNEY GENERAL’S OFFICE, 
May 11, 1847. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 26th March last, in which you transmit to me the 
papers relating to a claim made upon the Navy Department 
<¢ for the payment of costs incurred in libelling, in the district 
of Massachusetts, the brig Malaga and cargo, captured by the 
Dnited States brig Boxer, and sent as a prize to the United 
States on a charge of participating in the slave trade,’’ and 
requesting my opinion, whether the department can direct pay- 
ment of such expenditures where there has been no condem- 
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nation? and also as to what appropriation such expenditures 
are chargeable? Having considered these questions, I am of 
opinion that the legal costs incurred in prosecutions of the 
nature mentioned in your communication are chargeable to the 
appropriation for defraying the expenses of the courts of the 
United States, and likewise for defraying the expenses of suits 
in which the United States are concerned, and for prosecutions 
for offences committed against the United States. The allow- 
ance of costs in criminal prosecutions, or in suits where the 
United States are concerried, is not made to depend upon the 
successful prosecution of the suit. The fact that no condem- 
nation was had in this case does not of itself constitute any 
legal bar to the allowance of costs, if, in all other respects, there 
is shown to be a full compliance with law and the rules and 
regulations of the Treasury Department applicable to similar 
cases. Having responded to the questions submitted, } have 
not deemed it necessary to review the statutes prescribing the 
conditions and regulations to be complied with before such 
claims can be allowed, or to refer to the same, nor to indicate 
any opinion how far a compliance is shown in this case, under- 
standing that the whole subject is entirely familiar to the ac- 
counting officers of the treasury, and one of frequent occur- 
rence in that department. 

I have ‘the honor to be, very respectfully, sir, your obedient 
servant, 

NATHAN CLIFFORD. 


To the SEcrETARY OF THE Navy. 





AUTHORITY OF THE PRESIDENT CONCERNING IMPORTED 
SLAVES. ie 


The President has authority to make all the regulations and arrangements that 
he may deem expedient for the safe-keeping, support, and removal beyond the 
limits of the United States, of all such “ negroes, mulattoes, and persons of 
color,’’ as shall be taken from slavers by the armed vessels of the government. 

And all negroes, mulattoes, and persons of color, adjudged by competent tribu- 
nals to have been imported into the United States contrary to the provisions 
of the several acts to prohibit the slave trade, and committed to the custody 
of marshals pursuant to such adjudications, are subject to his orders. 
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a a ee 

It having been ascertained, by the verdict of a jury, that the two slaves brought 
into the port of New Orleans in the brig Titi were so brought in violation of 
the acts prohibiting the slave trade, the President is called upon to exercise 
the authority thus conferred. 


ATYroRNEY GENERAL’s OFFICE, 
| May 12, 1847. 


Str: Since the receipt of your communication of the 14th 
December last, transmitting the papers in the case of the two 
negro slaves imported into the United States, at New Orleans, 
in the brig Titi, in violation of the first section of the act of the 
20th April, 1818, I have received from the office of the Solici- 
tor of the Treasury certified copies of the verdicts and judg- 
ments rendered in each case, on the information of the district 
attorney, filed in the district court for the district of Louisiana 
against the respective persons holding the same, under the 
fourth section of the act of March 3, 1819. Notwithstanding 
these additional records, the question still arises which you 
subniitted to me, whether the facts now disclosed make out a 
case calling for the interposition of the President of the United 
States within the true intent and meaning of that provision? 
A careful examination of the several laws providing for the 
disposal of negroes, mulattoes, and persons of color, imported 
into the United States in violation of the slave-trade acts, leaves 
no doubt on my mind that the importation in these cases was 
in violation of the first section of the act of April 20, 1818; and 
that the respective adjudications of the district court stand fully 
justified in law and fact, and that the negroes mentioned in the 
records which accompany the papers are legally and rightfully 
subject to the orders of the President woder the fourth section 
in the act of March 3, 1819. 

By the first clause of the ninth section of the first article of 
the constitution, it is declared that the migration or importation 
of such persons as any of the States now existing shall think 
proper to admit shall ‘not be prohibited by Congress prior to 
the year 1808; but a tax or duty may be imposed on such ime 
portation, not exceeding ten dollars for each person. This pro- 
hibition did not extend to legislation as to the slave trade which 
-might be carried on extra-territorially by citizens of the United 
States, or in vessels of the United States, or apply to such of ' 
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the States as had previously made enactments against the intro- 
duction of slaves within their limits. Congress accordingly 
passed the act of 22d of March, 1794, (1 Statutes at Large, 
347,) and 10th May, 1800, (2 Statutes at Large, p. 70,) against 
carrying on the slave trade extra-territorially; and the act of 
28th February, 1803, (2 Statutes at Large, p. 205,) prohibited 
the importation af slaves into any State where, by the laws 
thereof, that admission was denied. The first act, in execu- 
tion of the power vested in Congress by the constitution to 
prohibit the importation of slaves after the first day of January, 
1808, is that of the 2d March, 1807, (2 Statutes at Large, p. 
426.) The fourth section, after denouncing the forfeitures and 
penalties for importing slaves, contains the following provision: 
‘¢ And neither the importer, nor any person or persons claim- 
ing from or under him, shall hold any right or tithe whatso- 
ever to any negrp, mulatto, or person of color, nor to the ser- 
vice or labor thereof, who may be imported or braught within 
the United States or territories thereof, in violation of this law; 
but the same shall remain subject to any regulations, not con- 
travening the provisions of this act, which the legislatures of 
the several States or Territories at any time hereafter may make 
for disposing of any such negro, mulatto, of person of color.’” 
By the 7th section, it is enacted, ‘‘ that if any ship or vessel 
shall be found, from and after the first day of January, 1608, 
in any river, port, bay, or harbor, or on the high seas, within 
the jurisdictional limits of the United States, or hovering on 
the coast thereof, having on board any negro, mulatto, or per- 
son of eolor, for the purpose of selling them as slaves, or with 
intent to Jand the same in any port or place within the junis- 
diction of the United States, contrary to the prohibition of this 
act, every such vessel shall be forfeited.’”?’ The same section 
also authorizes the President to employ the. naval force of the 
United States to cruise on any part of the coast of the United 
States or territories thereof, for the purpose of enforcing the act; 
and divides the proceeds of the prizes between the United 
States and the officers and-men making the seizures, ‘‘ pro- 
vided that the officers and men to be entitled to one-half of the 
proceeds aforesaid shall keep safe every negro, mulatto, or per- 
son of color found on board of any ship or vessel so by them 


TO THE PRESIDENT. 569 


Authority of the President concerning Imported Slaves. 


seized, taken, or brought into port for condemnation, and shall 
deliver every such negro, mulatto, or person of color, to such 
person or persons as shall be appointed by the respective States 
to receive the same; and if no such person or persons shall be 
appointed by the respective States, they shall deliver every 
such negro, mulatto, or person of color, to the oversecrs of the 
poor of the port or place where such ship or vessel may be 
brought or found, and shall immediately transmit to the gov- 
ernor or chief magistrate of the State an account of their pro- 
ceedings, together with the number of such negroes, mulat- 
toes, or persons of color, and a descriptive list of the same, 
that he may give directions respecting such negroes, mulattoes, 
or persons of color.”’ 

The next act was that of 20th April, 1818, (3 Statutes at 
Large, 450,) which repeals the first six sections of the act of 
1807, leaving the seventh and subsequent sections in force. 
It, however, re-enacts, with greater amplitude, the repealed 
portions of the act of 1807; and by the fifth section provides, 
‘that neither the importer nor importers, nor any person or 
persons claiming from or under him or them, shall hold any 
right, interest, or title whatsoever, in or to any negro, mulatto, 
or person of color, nor to the service or labor thereof, who may 
be imported or brought into the United States or territories 
thereof, in violation of the provisions of this act; but the same 
shall remain subject ta any regulations, not contravening said 
provisions, which the legislatures of the several States or Ter. 
ritories may at any time heretofore have made, or hereafter may 
make, for disposing of any such negro, mulatto, or person of 
color.”’ . , 

By the act of March 3, 1819, (3 Statutes ut Large, 532,) it 
is enacted, in the Ist section, that the President shall cause 
any of the armed vessels of the United States to cruise on the 
coasts of the United. States, or territories thereof, or on the 
coast of Africa, or elsewhere, and to direct the commanders 
to seize, and bring into the United States, all ships and vessels 
of the United States, wheresoever found, who had taken on 
board, or intended to take on board negrocs, in violation of the 
act of 1818; and the proceeds of such vessels and their cargoes 
were to be equally divided between the United States and the 
captors: ‘ provided Ahat the officers and men to be entitled to 
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one-half of the proceeds aforesaid shall safe-keep every negro, 
mulatto, or person of color, found on board any ship or vessel 
so seized, taken, or brought into port for condemnation, and 
shall deliver every such negro, mulatto, or person of color, to 
the marshal of the district into which they are brought—if 
into a port of the United States; or, if elsewhere, to such per- 
‘son, or persons, as shall be lawfully appointed by the President 
of the United States, in the manner hereinafter directed ; trans- 
mitting to the President, as soon as may be after such delivery, 
a descriptive list of such negroes, mulattoes, or persons of color 

that he may give directions for the disposal of them.’’ 

The 2d section enacts: ‘‘‘Mhat the President of the United 
States be, and he is hereby, authorized to make such regula- 
tions and arrangements as he may deem expedient for the safe- 
keeping, support, and removal beyond the limits of the United 
States, of all such negroes, mulattoes, or persons of color, as 
may be so delivered and brought within their jurisdiction; and 
to appoint a proper person, or persons, residing upon the coast 
of Africa, as agent, or agents, for receiving the negroes, mu- 
lattoes, or persons of color, delivered from on board vessels 
seized in the prosecution of the slave-trade by aman 
of the United States armed vessels.”’ 

The 4th section enacts: ‘¢ That when any citizen or other 
person shall lodge information with the attorney of the district 
of any State or ‘l'erritory, as the case may be, that any negro, 
mulatto, or person of color, has been imported therein contrary 
to the provisions of the acts in such case made and provided, 
it shall be the duty of the said attorney forthwith to commence 
a prosecution by information, and process shall issue against 
the person charged with holding such negro or negroes, mu- 
latto person or persons of color, so alleged to be imported con- 
trary to the provisions of the acts aforesaid; and if, upon the 
return of the process executed, it shall be ascertained, by the 
verdict of a jury, that such negro or negroes, mulatto or mu- 
lattoes, person or persons of color, have been brought in con- 
trary to the true intent and meaning of the acts in such cases 
made and provided, then the court shall direct the marshal of 
the said district to take the said negroes, mulattoes, or persons 
of color, into his custody, for safe keeping, subject to the orders 
of the President of the United States.’’ 
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The 6th section repeals all acts or parts of acts repugnan 
to the provisions of this act. 

Thus it appears that the 7th section of the act of 1807 directs 
that negroes found on board any foreign ship, or those belong- 
ing to citizens of the United States, in any river, &c., within 
the jurisdictional limits, or hovering on the coast, or brought 
in by cruisers, shall be delivered to the State authorities, sub- 
ject to such directions as the governor thereof may give. But 
the Ist section of the act of 1819, giving authority: to the Pres- 
ident to cause the armed vessels to seize all ships or vessels 
of the United States with slaves on board, directs them to be 
delivered ‘‘ to the marshal of the district into which they are 
brought—if into a port of the United States; or, if elsewhere, 
to such person or persons as shall be lawfully appointed by the 
President, in the manner hereinafter directed; transmitting to 
the President, as soon as may be after such delivery, a descrip- 
tive list of such negroes, mulattoes, or persons of color, that 
he may give directions for the disposal of them.’’ This pro- 
vision, and those contained in the 2d and 4th sections of that 
act, already cited, are manifestly inconsistent with the exercise 
of the power which had been conferred upon the State au- 
thorities by the 7th section of the act of 1807. It is, there- 
fore, clear to my mind that the 6th section of the act of 1819 
repeals all that part of the 7th section of the act of 1807 which 
gave this power to the State authorities. 

Indeed, this was so ruled in the case of the Josefa Segunda, 
in 3 Peters, 68, United States vs. Preston; which was a claim 
for the proceeds of certain negroes brought within the limits of 
Louisiana, in violation of the slave trade acts, made under the 
Louisiana statute of 1818, which directs negroes imported to 
be sold, and one moiety of the proceeds to be paid to the com- 
manding officer of the capturing vessel, and the other moiety 
to the treasurer of the Charity Hospital of New Orleans, for 
the use of the hospital. The case came up three times to the 
Supreme Court. ‘In the last trial, the court says: ‘ The final 
condemnation in this court took place on the [3th of March, 
1820. But, previous to that fime, was passed the act of March 
3, 1819, by which a new arrangement is made as to the dis- 
posal of persons of color seized and brought in under any of 
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the acts prohibiting the traffic in slaves. By the latter act, 
they are deliverable to the order of the President, not of the 
States; and the repeating clause repeals all acts and parts of 
acts which may be repugnant to this act; so that, if, in the 
disposal of persons of color brought into the United States, the 
provisions of this act embrace the case of such persons when 
brought in under the 7th section of the act of 1807, the power 
to deliver them to the order of the States was taken away be- 
fore the final decree of this court. Such, in the opinion of the 
court, is the effect of the act of 1819.’’ It may, therefore, now 
be considered as settled law, that the President has power to 
make such regulations and arrangements as he may deem ex- 
pedient for the safe-keeping, support, and removal beyond the 
limits of the United States, of all such negroes, mulattoes, and 
persons of color, as may be taken on board slavers by the 
armed vessels of the United States. The authority of the 
President in this respect has been substituted for that which 
had been previously given to the States. 

It is equally clear that the fourth section of the act of 1819 
provided for a disposal of any negro, mulatto, or person of 
color, imported contrary to the provisions of the slave-trade 
acts, which is altogether inconsistent with the previous regu- 
lations contained in the fifth section of the act of 1818; and 
for the reasons already given, so much of the latter section as 
contains those regulations must be regarded as repealed. In 
conclusion, it is my deliberate opinion that in all cases where 
a conmipliance is shown with the requirements of the fourth 
section of the act of 1819, every such negro, mulatto, and per- 
son of color so imported as aforesaid, contrary to the provisions 
of the slave trade acts, when taken into the custody of the mar- 
shal for safe-keeping, in pursuance of a legal adjudication, is 
subject to the orders of the President of the United States. 

After a careful examination of the papers and records, I am 
of opinion that such a compliance is fully shown in those cases; 
and that the President is called upon to exercise the authority 
reposed in him by the fourth section of that act. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

NATHAN CLIFFORD. 

To the PREsIDENT. 
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POWER OF THE EXECUTIVE TO REMIT FORFEITURES. 


The President is invested with authority to remit judgments of forfeiture pro- 


nounced against vessels, their tackle and apparel, for infractions of the act of 
1818, prohibiting the slave trade. 


But if he shall deem it expedient to exercise the pardoning power in the case of 
the brig Titi, it is recommended that he follow the precedent in the case of 
Lancaster, and remit only the interest of the United States in the judgment. 

ATTORNEY GENERAL’S OFFICE, 
May 13, 1847. | 

Sir: I have considered, agreeably to your request, the legal 
questions arising on the application in behalf of the captain and 
owners for a remission of the forfeiture of the brig Titi, which 
was condemned in the district court of the United States at 
New Orleans, on the 24th of November, 1846, for an alleged 
infraction of the first section of the slave-trade act of the 20th 
of April, 1818. 

The act of the 3d March, 1797, entitled ‘‘ An act to provide 
for mitigating or remitting the forfeitures, penalties, and disa- 
bilities accruing in certain cases’’ therein mentioned, (1 Svat. 
at Large, p.506,) is limited to cases arising undér the revenue 
laws, and to acts relating to the registering, ‘enrolling, and 
licensing of vessels. In the case of a vessel condemned for an 
infraction of the stave-trade acts, the Secretary of the Treasury 
has no power to remit the forfeiture; neither had the district 
judge any jurisdiction in the matter of the petition presented 
to him, and which constitutes one of the papers in this case. 
The Secretary of the Treasury had no authority to remit pen- 
alties unless in cases provided for by law, nor does the juris- 
dictian of the district jadge extend to any matter not specified 
in the several acts of Congress regulating the same. © 

By the Ist section of the act of 1797, it is enacted ‘that, 
whenever any person or persons who shall have incurred any 
fine, penalty, forfeiture, or disability, or shall have been inter- 
ested in any vessel, goods, wares, or merchandise, which shalt 
have been subject to any seizure, forfeiture, or disability, by 
force of any present or future law of the United States, for the 
laying, levying, or collecting of any duties or taxes, or by force 
of any present or future act concerning the registering and re- 
cording of ships or vessels, or any act concerning the enrolling 
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and licensing ships or vessels employed in the coasting-trade 
or fisheries, and for regulating the same, shall prefer his peti- 
tion to the judge of the district court, &c., he shall cause the 
facts to be annexed to the petition, and direct their transmission 
to the Secretary of the Treasury, who shall have power to 
remit such fine, forfeiture, or penalty, and remove such disa- 
bility, or any.part thereof, if in his opinion the same shall have 
been incurred without wilful negligence, or any intention of 
fraud in the person or persons incurring the same, and to direct 
the prosecution, if any shall have been instituted, for the re- 
covery thereof, to cease, and be discontinued, upon such terms 
as he may consider reasonable and just.” It is proper to re- 
mark, that this act is erroneously marked obsolete in the Stat- 
utes at Large. It is true that the 4th section provides that it 
shall continue in force for two years only, and from thence to 
the end of the next session of Congress. But by the act of 
February 11, 1800, (2 Statutes at Large, p. 7,) the limitation 
is repealed, and a provision adopted, that the residue of the act 
“shall be, and the same is hereby, continued in force, without 
limitation of time.’’ Besides, it is recognised to be of force by 
an act amendatory of the same, passed July 14, 1832. (4 Stat- 
ules at Large, p. 597.) The Secretary of the Treasury has 
authority, by that act, to remit fines and forfeitures arising 
under it at any time before or after final sentence of condemna- 
tion or judgment, until the money is actually paid over to the 
collector for distribution; and the remission extends to the 
shares of the officers entitled, as well as to the interests of the 
United States. (United States vs. Morris, 10 Wheat., 246.) 
But none of those provisions reach the present case. It is 
clear, therefore, that the Secretary of the ‘Treasury cannot 
afford any relief. 

- The question, then, arises, Has the President power to par- 
don or to remit the forfeiture? and if so, to what extent will 
the pardorr operate ? 

The proceedings taken by the district attorney are by way 
of an information ¢ rem agajnst the vessel for an infraction 
of the slave-trade acts. Judgment of forfeiture was pronounced 
on the 24th of November, 1846, against the brig, her tackle and 
appurtenances. It does not appear, however, whether the ves- 
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sel has been sold and the proceeds deposited in the registry of 
the court, nor, indeed, whether anything has been done to 
carry out the decree of forfeiture. 

The information alleges the case against the vessel in form 
as follows: ‘‘ For that, heretofore, to wit, on the 3lst of July, 
1846, a certain negro boy, named Antonio, aged about five 
years, and a slave, and also a certain griffe woman, named 
Maria Regla, aged about thirty years, and a slave, were both 
brought in the said brig Titi from a foreign port or place, to wit, 
from Havana, in the island of Cuba, into the United States, 
to wit, into the port of New Orleans, there both of them to be. 
holden, sold, or disposed of as slaves, or to be, both of them,,. 
held to service or labor, contrary to the form of the statute in 
such case made and provided, and against the peace and dig- 
nity of the United States.”? This information is based on the 
Ist section ef the act 6f 1818, which enacts: ‘‘ That, from and 
after the passage of this act, it shall not be lawful to import or 
bring, in any manner whatsoever, into the United States, or 
territories thereof, from any foreign kingdom, place, or country, 
any negro, mulatto, or person of color, with intent to hold, sell, 
or dispose of any such negro, mulatto, or person of color, as a. 
slave, or to be held to service or labor; and any ship, vessel,. 
or other water-craft employed in -any importation as aforesaid, 
shall be liable to seizure, prosecution, and forfeiture in any 
district in which it may be found—one-half thereof to the use 
of the United States, and the other half to the use of him or 
them who shall prosecute the same to effect.’’ The only ques- 
tion of importance which remains to be considered is, Has the 
President the power to grant a pardon? and if so, what will 
be its effects ? 

The authority of the President is defined in the second sec- 
tion of the second article of the constitution, in these words:. 
‘¢ And he shall have power to grant reprieves and pardons for 
offences against the United States, except in cases of impeach- 
ment.’’ It is true that the process in this case was an inform- 
ation tn rem against the vessel, which in many cases is 
regarded as a civil proceeding; but in essence it was in this 
case a prosecution for a criminal offence. The accusation is 
based upon an infraction of the slave-trade acts, and the form 
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of the allegations contains all the characteristics of a criminal 
charge. A participation in the slave-trade is made highly penal 
by numerous provisions of law. I think, therefore, that this 
was an offence against the United States, falling within the 
scope of the President’s pardoning power. This view of the 
subject is strongly supported by the reasoning of the court in 
the case of the United States vs. Lancaster, (4 Washington, 
C. C. R., 66.) In that case, Mr. Justice Washington fully re- 
cognises the power of the President to pardon a forfeiture for a 
violation of the embargo laws, although in that case, as in 
revenue cases, the right to remit was expressly conferred upor 
the Secretary of the Treasury by statute.—(2 Stat. at Large, 
454.) ‘The elementary writers who have treated of this pro- 
vision of the constitution have regarded it as a general and un- 
qualified power, reaching from the highest to the lowest offence, 
and as including within its scope the authority to remit fines, 
penalties, and forfeitures, which may, in the last resort, be 
exercised by the President, even where it is also confided to the 
Secretary of the Treasury by special enactment. It is well said 
by Judge Story, that no law can abridge the constitutional 
power of the executive department, or interrupt its right to in- 
terfere by pardon in these cases.—(3 Story, 353.) ‘These views 
are sustained in all théir substance by Chancellor Kent, and 
Rawle on the Constitution, in terms equally broad and ex- 
plicit.—(1 Kent, 284; Raw/e, 164.) 

But what can the President remit? Can his pardon reach 
the officer’s share? It has already appeared by the case in 10 
Wheaton, that the power of the Secretary of the Treasury 
which is conferred by statute extends to the share of the officer 
as well as of the government, and terminates only when the 
money is paid to the collector for distribution, It should, how- 
ever, be borne in mind that this view is sustained by the court 
on the construction of the act giving the Secretary power to 
remit. It does not follow that a pardon, under the President’s 
constitutional power, would have the same effect to defeat the 
vested right of the officer making the seizure. Judge Wash- 
ington, in the case of the United States vs. Lancaster, is of 
opinion that the pardon of the President could not have that 
effect; that its influence extends only to a remission of all the 
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interests of the United States, and accordingly held that the 
pardon in that case, which purported to remit all the right and 
interest of the United States, did not touch the officer’s share. 
The remark of the judge‘in that case is undoubtedly correct, 
that according to the doctrine of the common law of England, 
the King cannot, in the exercise of his prerogative of pardon, 
defeat a legal interest or benefit vested in a subject. The au- 
thorities cited by him appear to sustain the position.—(6 Bacon, 
145; 3 Inst., 240, 241; 1 Chitty, 742, 764.) If that rule pre- 
vails in England, it would seem that it should be adopted in 
this country, if we follow the authority of Chief Justice Mar- 
shall, in the case of United States vs. Wilson, 7 Peters, 160, 
wherein he says: ‘As this power had been exercised from time 
immemorial by the Executive of that nation whose language is 
our language, and to whose judicial institutions ours bear a 
close resemblance, we adopt their principles respecting the ope- 
ration and effect of a pardon, and look into their books for the 
rules prescribing the manner in which it is to be used by the 
person who would avail himself of it.”’ ? 

In view of all the circumstances, if the President should 
deem it expedient to'exercise the power which is undoubtedly 
vested in him by the constitution, I recommend him to follow 
the precedent in the case of Lancaster, and remit “all the in- 
terest of the United States.’’. 

I deem it proper to call the President’s attention to the fact 
that there is no formal petition among the papers, nor any 
certified copy of the judgment of forfeiture. 

I have the honor to be, very respectfully, sir, your obedient 
servant, ; | 
NATHAN ‘CLIFFORD. 
To the PresipENT. 
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TERM AND COMPENSATION OF THE*NEW CHEROKEE COMMIS- 
SIONERS. — 


The appropriation act of June 27, 1846, provided that the commissioners to éx- 
amine claims under the treaty with the Cherokees should continue in office for 
one year from the date of their appointment, and no longer. 
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The moneys appropriated by the act of March 8, 1847, to pay the expenses of 
the commission, are applicable as well to the payment of the salaries as the 
incidental expenses of the board. 


ATTORNEY GENERAL’S OFFICE, 
May 13, 1847. 


Sir: I have had the honor to receive your communication 
of the 27th of March last, requesting my opinion upon the 
following questions: : 

1. Whether the commissioners appointed to examine claims 
under the treaty with the Cherokees of 1835-’36 may be 
cgntinued in office beyond the period of one year from the 
term of their appointment ? ; 

2. Whether any portion of the sums appropriated by the act 
of March 3, 1847, can be applied to the compensation or pay- 
ment of the somniisdionere and their secretary ? or whether it 
is applicable alone to the payment of incidental expenses ? 

It is provided by the seventeenth article of the treaty of 
1835-’36, as amended by the Senate, ‘that all the claims 
arising under, or provided for in the several articles of this 
treaty, shall be examined and adjudicated by such commis- 
sioners as shall be appointed by the President of the United 
States for that purpose,’’ &c. 

. The appropriation act of June 27, 1846, contains the follow- 
ing provision: ‘For compensation to two commissioners to 
examine claims under the treaty with the Cherokees of eighteen 
hundred and thirty-five.’six, and pay of secretary, and for con- 
tingent expenses, the sum‘of seven thousand dollars.”’ If the 
commissioners here: provided for shall, upon any case before 
them, differ in opinion, “it shall be their duty to call upon 
the Attorney General to settle the difference between them: 
Provided, That the commission hereby selected shall continue 
for one year, and no longer.’’ The language of the appropria- 
tion act defining the tenure of the office of the commissioners 
is too explicit to leave anything for construction. They were 
appointed for one year, and no longer; and they cannot cons 
tinue in office under their present commission beyond that 
time. If it were in the power of Congress to enlarge the tenure 
of their office, without a new appointment, there is nothing in 
the eighth section of the act of March 3, 1847, to warrant any 
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such construction. My attention has been drawn to the lan- 
guage of the act wherein it is declared <‘ that the sum of six 
thousand dollars is appropriated to defray the expenses of the 
commission now sitting under the treaty between the United 
States and the Cherokee Indians,’’ and to the fact that the 
money is placed at the discretion of the President. It is diffi- 
cult to perceive in what particular that language is necessarily 
inconsistent with the proviso of the previous act. A repeal by 
implication can only be sustained when the subsequent law is 
repugnant to the former. It may turn out that some portion 
of this appropriation is needed to defray the expenses of the 
present year; and if so, the President will be called upon to 
exercise his discretion to determine what amount shall be thus 
applied. In every view of the subject, therefore, I am clearly 
of opinion that the present commissioners go out of office at 
the end of one year from the day of their appointment. 

In answer to the second question, I-am of opinion that the 
appropriation is not confined to the contingent expenses of the 
commission, but may be applied, if necessary, to the payment 
of the services of the commissioners and secretary. 

The first act appropriated a certain sum for compensation to 
two commissioners, and pay of secretary, and for contingent 
expenses. ‘The word ‘‘contingent’’ is dropped in the act of 
1847; and the language is, ‘‘that the sum of six thousand 
dollars be, and the same is hereby, appropriated out of any 
money in the treasury not otherwise appropriated, and placed 
at the discretion of the President, to defray the expenses of 
the commission now sitting under the treaty,’’ &c. - 

The words are general—‘‘ to pay the expenses of the com- 
mission’’—-and must be understood to include the salaries of 
the board as well as the incidental expenses. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
NATHAN CLIFFORD. 
To the PresipEnt. 
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CLAIMS FOR IMPROVEMENTS UNDER TREATY WITH THE 
CHEROKEES. 


Reservees under the treaty with the Cherokees who disposed of their land, are 
not entitled to compensation for improvements thereon, as they psssed with 
the soil. 

The compensation provided by 4th clause of the 6th article, and the Ist clause 
of the 7th article of the treaty, cannot be awarded to reservees, but only to 
emigrants. 

Nor can compensation be awarded to those who were not in possession of im- 
provements at the date of the treaty. . 

The claim of Andrew Tayler, and of others similar to his, should be rejected. 


’ 


ATTORNEY GENERAL’S OFFICE, 
May 18, 1847. 
In the case of Andrew Taylor for the value of an improve- 
mente This is a claim for the value of an improvement upon 
which the commissioners appointed to examine claims under 
the treaty of 1835-’6 with the Cherokees have differed in opin- 
ion; and it being provided by an act passed at the first session 
of the 29th Congress, entitled ‘‘An act making appropriations 
for the current and contingent expenses of the Indian depart- 
ment, and for fulfilling treaty stipulations with the various In- 
dian tribes, for the year ending the 30th of June, 1847,”’ that 
‘Cif the two commissioners here provided for shall in any case 
before them differ jn opinion, it shall be their duty to call upon 
the Attorney General to settle the difference between them,”’ 
the said commissioners have accordingly certified the fact of 
their said difference to this office, and duly submitted the mat- 
ter of the difference to my arbitrament, in pursuance of the law 
in such case made and provided. ‘They have also transmitted 
their respective written opinions explanatory of the point or 
points upon which.they have been unable to agree. ‘The 
claimant, it appears, is g white man. He claims for certain 
improvements on a reservation which he took on the ceded 
lands in right of an Indian wife, under the 8th article of the 
treaty of 117. He bases his claim, in his memorial, upor the 
seventh article of that treaty, and the second article of the 
treaty of 1819, and insists that he is entitled to recover the 
value of his improvement, with interest from the 2d of July, 
1836, ‘‘as provided under the 12th article of the treaty of 
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1835.’’ It is not doubted that his reservation was seized and 
sold by the State of Tennessee, within the meaning of the 13th 
article of the treaty of 1835-’6, which would have entitled him 
to a compensation, if he had not sold his interest and aban- 
doned it, equal- to the value of such reservation, at the date of 
the treaty, as unimproved land. It appears, however, from the 
finding of the first board of commissioners, that prior to 1835 
he had freely and voluntarily disposed of his title to this reser- 
vation to one Matthew M. McGee for the sum of one thousand 
dollars, and that he was paid for the same. No satisfactory 
reason is assigned why his case does not fall within the express 
words of the article which provides, that ‘‘in all cases where 
the reservees have sold their reservations, or any part thereof, 
and conveyed the same by deed or otherwise, and have been 
paid for the same, they, their heirs or descendants, or their 
assigns, shall not be considered as having any claims upon the 
United States under this article of the treaty, nor be entitled 
to receive any compensation for the lands thus disposed of.’’ 
There is no disptite about the fact that the reservation was sold 
and paid for; and, this being admitted, it seems to me that the 
language of the 13th article is too clear, precise, and compre- 
hensive to admit of a doubt that all right to remuneration for 
the réservation ig gone. No reason is given, nor can any be 
perceived, why the improvements did not pass by the same 
instrument which conveyed the claimant’s interest in the soil; 
and if so, this claim clearly falls within the exclusion already 
recited. However that may be, there is another difficulty in 
the way of the right to. recover in this case, which constitutes 
a complete bar to it, in any form in which it can be presented. 
Reservations were granted by the 8th article of the treaty’ of 
1817, with certain limitations, to the heads of Indian families 
‘Cwho may wish to become citizens of the United States, and 
not to emigrants; while the fourth clause of the sixth article, 
and the first clause of the seventh article, give a compensation 
to emigrants for all improvements which add a real value to the 
lands,’’ in the manner and under the conditions and restrictions 
therein stated. According to the claimant’s own showing he 
never was an emigrant, but a reservee; and, therefore, can 
have no claim, either in law or equity, under either the sixth 
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or seventh article of that treaty. The same reasons exclude 
him from the benefit of the stipulations of the second article df 
the treaty of 1819, which provides for the fulfilment of the ob- 
ligations of the United States contained in the articles above 
mentioned of the previous treaty. The benefits granted by 
both the sixth and seventh articles aforesaid were alike secured 
to emigrants, and not to reservees. ‘Taylor claimed a reserva- 
tion, which was allowed to him; and, after having sold and 
received the consideration, now claims the benefit of a provi- 
sion inserted for another class. ‘The reasons assigned in favor 
of the claim are inconsistent and contradictory, and show it to 
be destitute of all merit. There is still another reason to be 
given why the claim cannot be allowed under the treaty of 
1835-6. He was not in possession of the improvements at 
the date of the treaty, and therefore is excluded by the ninth 
article; or, what is precisely equivalent, he is not embraced in 
the covenant on the part of the United States. In every point 
of view, therefore, J am clear that this claim, and all others 
falling within the principle of this decision, should be rejected. 

I have the honor to be, very respectfully, sir, your obedient 


servant 
NATHAN CLIFFORD. 


To the CHEROKEE CoMMISSIONERS. 





PENSIONS TO @FFICERS OF THE NAVY. 


A lieutenant otherwise entitled to a pension, is not entitled to receive it whilst 
on duty and in receipt of his pay as an officer of the navy. 

Nor can he receive it when not on duty, whilst in receipt of the pay allowed to 
his grade. : 


ATTORNEY GENERAL’S OFFICE, 
May 24, 1847. 
Sir: The questions submitted from the Navy Department in 
the case of Lieutenant Brownell, are in substance as follows: 
1. Whether he is legally entitled to a pension while on 
duty, and in receipt of his pay as an officer of the navy? 
‘2. Whether, under the restrictions hereinafter recited, he 
can receive a pension when not on duty, but receiving the pay 
allowed to his grade while unemployed ? 
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The act of the 18th February, 1847, granting his pension, 
contains the following restrictions: that ‘‘the payment of said 
pension be subject to the provisions of the second section of au 
act passed 16th August, 1841, entitled ‘An act for the payment 
of navy pensions.’ ”’ . 

The second section of the act of 1841, above referred to, 
recites the conditions upon which the payment of the pensions 
in certain cases is made to depend, as follows: ‘that no offi- 
cer, seaman, or marine, entitled to a pension from the navy 
pension fund, whe receives pay from the public treasury, shall 
receive more from the said fund than is sufficient to make the 
whole amount received from both the above-named sources 
equal to the pay fixed by law for the grade to which the officer, 
seaman, or marine may belong as an officer in the services in 
which he may be engaged during the year, so that no officer 
shall receive pay, at the same time, both as a pensioner and an 
officer in service.’’ It is very clear, in my judgment, that 
Lieutenant Brownell’s case must be governed, and the pay- 
ments to him regulated, by the rule prescfibed in that section. 
It is expressly referred to, and recegnised, in the act granting 
the pension. The intention of Congress is too clearly mani- 
fested to leave any room for doubt. Language more explicit 
or comprehensive could not well be employed. It is presumed 
that the reference to this office grew out of the suggestion in 
the letter of the Commissioner of Pensions, that the second 
section of.the act of the 16th of August, 1841, was virtually 
repealed by the proviso of the act of the 30th April, 1844, 
which declares, ‘‘ that no person in the army, navy, or marine 
corps, shall be allowed to draw both a pension ‘as an invalid 
and the pay of his rank or station in the service, unless the 
alleged disability for which the pension was granted be such 
as to have occasioned his employment in a lower, or some civil 
branch of the service.”’ 

It isa mistake to suppose that the law of 1841 is entirely 
inoperative; and equally so, that it has been superseded in its 
application to this case. It often happens in legislation, when 
there is no repealing clause, that several provisions of law upon 
the same subject will be found to exist at the same time, as 
cumulative rules or remedies in no respect inconsistent, and 


584 HON. NATHAN CLIFFORD 


Documentary History—Duty of Secretary of State. 


frequently authorizing a wide disparity in the mode of proceed- 
ing. Courts have long manifested a disinclination to favor im- 
plied repeals, and never suffer the doctrine to prevail beyond 
the necessary implication, except m cases where there has been 
a general revision, or the laws upon a particular subject have 
been embodied, and reduced to a system. The principle, 
when correctly understood and properly applied, is never ex- 
tended beyond the inference necessarily. arising from some pos- 
itive inconsistency in the substance of the law. When any 
two provisions are repugnant, undoubtedly the former is dis- 
placed, and must be overruled to the extent of the inconsist- 
ency, but no further. These views are sustained by the 
highest judicial authority. (Wood vs. United States, 16 Pet., 
362, 363; Dwarris, 675; 1 Kent’s Com., 466, note.) A slight 
examination will be sufficient to enable any one to perceive 
that there is no inconsistency in the two provisions under con- 
sideration, in their application to this case. If Congress had 
adopted the law of 1844 instead of the law of 1841, the effect 
would have been the same—to withhold the pension from the 
applicant for and during the period he shall have received his 
pay as an officer in the service- 

I am therefore of opinion that Lieutenant Brownell is not by 
law to receive his pension while on duty, and in the receipt of 
his pay as an officer of the navy. .The answer to the second 
question must also be in the negative. In contemplation of 
this act he is an officer in the .service while in the receipt of 
the pay allowed to. his grade, whether on duty or wailing 
orders. a: 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

NATHAN CLIFFORD. 

To the SEcRETARY OF THE Navy. 





DUTY OF SECRETARY OF STATE RESPECTING THE DOCUMENT- 
ARY HISTORY. - 


It is the duty of the Secretary of State to prescribe to the contractor for publish- 
ing the Documentary History of the American Revolution the contents of the 
several volumes, that the selection of materials may not be altogether at the 
discretion of the compilers. 
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He may signify his approval of the materials either before or after the manu- 
script shall be prepared for publication, as may be most convenient. The law 
will be answered by an approval at any time previous to the publication. 


ATTORNEY GENERAL’sS OFFICE, 
May 26, 1847. 

Sir: I had the honor to receive your communication of the 
13th instant, propounding certain questions for my opinion re- 
lating to the publication of the Documentary History of the 
American Revolution. 

The civil and diplomatic appropriation act of 1843 contains 
the following appropriation: 

‘For the third volume of the Documentary History of the 
American Revolution, twenty-seven thousand six hundred and 
fifty dollars: provided that the whole work, when completed, 
shall not exceed twenty volumes, and that the whole cost of 
the entire work shall not exceed twenty thousand four hundred 
dollars per volume: provided, also, that the materials. which 
shall compose each successive volume shall, before any appro- 
priation is hereafter made for the same, be submitted to and 
approved by the Secretary of State for the time being. And 
provided, also, that the parties who stipulated, by articles of 
agreement, dated the 19th day of March, 1833, to publish the 
Documentary History of the American Revolution, shall, within 
ten days from the passage of this act, deliver to the Secretary 
of State a written agreement, to be by hini accepted and ap. 
proved, adopting as part of the said original articles the re- 
strictions and limitations in thése provisoes contained, and 
making the same legally binding and operative as portions of 
the said original articles in all respects as if they had been in 
terms incorporated into the same.”’ ; 

The question submitted by you for my opinion is, whether, 
under the second proviso, the Secretary of State is required to 
examine the materials of this history in detail and approve the 
publication of each of the documents of which it is to be com- 
posed, or whether it be sufficient for him to approve the outline 
of the materials as they may be presented by the contractof 
for each successive volume. 

The language of the act very clearly contemplates that the 
approval of the Secretary of State shall precede the publica- 
tion of the work. He is not required to approve a volume 
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when published, but the materials of which the volume shall 
be composed. It is but reasonable to suppose that the con- 
tractors never would have acceded to any terms that might 
expose them to the loss of an entire volume. It was there- 
fore provided that the action of the department should apply 
to the materials, and not to the published work. It would 
be equally unreasonable, varying only in degree, to regard the 
word materials as synonymous with manuscript, and to require 
the materials to be prepared for publication before it had been 
adjudged by official determination that they should constitute a 
part of the work. No detriment can result to the public from 
this construction, because, in any view of the subject, the ex- 
ecution of the work when published is subject to the approval 
of Congress. It seems, therefore, but reasonable to regard the 
action required of the State Department in the nature of a 
direction to the contractors, prescribing the contents of each 
successive volume. This proviso was evidently inserted to 
supply a defect in the original contract, which left the selection 
of materials entirely to the discretion of the compilers. This 
view of the subject is confirmed by what follows, wherein it 
is declared that the contractors within ten days after the pass- 
age of the act are to deliver to the Secretary of State a written 
agreement to be by him accepted and approved; among other 
things adopting this restriction and limitation as a part of the 
original articles and making it legally binding and operative. 

The duty imposed upon your department might be well per- 
formed, undoubtedly, after the manuscript is completed. This, 
however, might expose the contractors to very great risk, and, 
in case any portion of the materials should ultimately be re- 
jected, might compel them to incur an unnecessary and useless 
expense, without affording the government any greater security 
than would be derived from the approval of the materials them- 
selves. It is difficult to perceive how the public interest would 
suffer by an approval in advance of the publication; while it 
is manifest that it would operate a convenience to the depart- 
ment, and enable the publishers to meet every legal require- 
ment, without the hazard of unnecessary expense and labor. 
Every statute should receive a reasonable construction. It is 
said, upon the highest authority, that, to ascertain the intention 
of the legislature, we must look to the object in view, and 
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never adopt an interpretation that will defeat the purpose of 
the lawgiver, if the language will admit of any other reasona- 
ble construction. (The Emily, 9 Wheat., 381; 7 Bac. Stat., I 
and K, 457, 465; 1 Kent, 465.) 

The value of the work, in a great degree, will depend npon 
the good judgment that is exercised in the selection. The 
intention of Congress was, that the opinion of the Secretary of 
State should be applied to this point. The manner in which 
it may be done is of but little consequence, if the purpose be 
accomplished. 

In accordanée with these views, I think the rule adopted by 
your predecessor may be fully justified as a reasonable com- 
pliance with the requirements of law. It appears from your 
communication that jt is a construction coeval with the law, 
and has received the sanction of Congress. | 

I have the honor to be, very a ence sir, your obedient 


servant, 
. NATHAN CLIFFORD. 
Too the SECRETARY oF STATE. 





PENSIONS TO OFFICERS RECEIVING REGULAR PAY. 


The Attorney General reconsiders his opinion of the 24th ultimo, and advises 
that no officer can receive, at the same time, pay 4s an officer on duty and asa 
pensioner. 

That officers who may be waiting orders, or on leave or furlough, can receive 
on account of their pensions only so much as, when added to their pay when 
on leave, &c., will umount to the pay of their grade when on duty. 


ATTORNEY GENERAL’S OFFICE, 
June 2, 1847. 

Sir: I have had the honor to receive your communication 
of the Ist instant, transmitting House document No. 95, con- 
taining the opinion given by Mr. Badger while he was Secre- 
tary of the Navy, and directing my attention to the rule of 
construction which he placed upon the act of the 16th of 
August, 1841. It must be conceded that the opinion of that 
officer is opposed to the views expressed by me in my answer 
of the 24th ultimo to the second inquiry in the case of Lieu- 
tenant Brownell. Notwithstanding, if the question were now 
presented to me in the aspect of the first communication from 
the department, as one of new impression, dependent upon 
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the language of the original act, and entirely disembarrassed 
of any legislative interpretation, I would feel constrained to 
adhere to the rule which I there laid down, that every officer 
holding a commission in the navy, whether “on duty ”’ or 
‘¢ waiting orders,’’ while in the receipt of the regular compen- 
sation allowed by law to his grade, is in-the service of the 
United States, within the true intent and meaning of the 
limitation contained in the second section of that act. It must, 
however, be admitted that the section is inartificially drawn, 
and not free from ambiguity. On the contrary, it is manifest 
that the phrase under consideration presented, in the outset, a 
question of construction involving considerable difficulty and 
doubt. Every such question may be decided by the depart- 
ment, without the aid of advice. It now appears that Mr. 
Badger gave his views upon the point within four days after 
the passage of the law, and that his opinion was published 
in the National Intelligencer, October 7, 1841, and subse- 
quently by the order of the House of Representatives. The 
rule thus established, it seems, has received the sanction of the 
department to the present time. In the meanwhile, the sub- 
stance of this provision has been re-enacted by Congress in 
the act of the 30th of April, 1844, preserving the identical ex- 
pression, without any alteration to affect the present question, 
and is again reaffirmed in the special case of Mr. Brownell. 

No one, ‘therefore, can fail to perceive that the opinion of 
Mr. Badger is entitled to very great weight, even beyond the 
intrinsic merit of the reasoning upon which it is based. The 
following is an extract from that opinion: 

‘¢The phrase ‘in service’ seems to have been used instead 
of, and as equivalent to, ‘on duty,’ for, in any other sense, 
the whole section becomes unmeaning, as every officer, while 
he continues to belong to the navy, is in the service, though 
he may not be on duty. Giving this sense to the phrase, I 
am of opinion— 

«¢ First, that no officer can receive at the same time pay as 
an officer on duty and as a pensioner; and, 

‘¢ Secondly, that officers who may be ‘ waiting orders,’ oF 
‘on leave,’ or ‘furlough,’ can.receive only so much on account 
of their pensions as, added to their pay when so ‘on leave,’ 
&c., will amount to the pay of their grade when ‘on duty.’ ”’ 
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That opinion was given on the 20th of August, 1841, and 
has constituted one of the general regulations of the Pension 
Office ever since. The intention of Congress should govern 
the case. It therefore becomes important to ascertain in what 
sense the language ‘‘in service’? was employed or recognised 
in the subsequent acts. The act granting the pension was 
passed February 18,1847. It contains no language to overrule 
the long established practice of the department, while it ex- 
pressly adopts and recognises the law upon which it is founded. 
Whatever doubt, therefore, may exist in my mind as to the 
soundness of the rule at the time of its promulgation, if it had 
been originally established by a judicial determination, I 
should hold that Congress had ratified the interpretation by 
subsequently re-enacting the plirase upon which it had been 
made. No rule of construction is better established or more 
frequently applied. It is thus stated in Bacon’s Abridgment: 
‘«¢ Words and phrases, the meaning of which in a statute has 
been ascertained, when used in a subsequent statute are to be 
understood in the same sense.’? Few exceptions exist to this 
rule when the words are applied fo the same subject-matter. 
(7 Bacon, stat. I, 451.) : 

I deem it unnecessary to refer to other authorities which 
might be cited in support of the position. It will not do, how- 
ever, to admit that the decision of an executive department 
can have the same force and effect as a judicial determination. 
But where there has been an uninterrupted usage of several 
years, as in this case, founded upon an official opinion, and 
coupled with a strong implication of legislative sanction, it 
might be unsafe to overrule the practice without the sanction of 
Congress. , | 

Under all the circumstances, as they are now disclosed, I 
see no occasion to recommend any change in the practice of 
the department. It is better to follow the rule established by 
Mr. Badger, unless Congress shall see fit to interfere. 

‘I have the honor to be, very respectfully, sir, your obedient 
servant, ; 


NATHAN CLIFFORD. 
Joun APPLETON, Esq., 
Acting Secretary of the Navy. 
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CLAIM OF THE REPRESENTATIVES OF LIEUTENANT GIBBS. 


The representatives of a lieutenant in a Virginia State regiment, afterwards 
transferred to the continental establishment, who in his lifetime obtained a 
judgment against said State for commutation of five years’ full pay in lieu of 
half-pay for life, and received payment thereof in 1792, are not entitled, under 
existing laws, to be allowed a claim for further compensation for services 
rendered by their ancestor.. 

This claim was considered and rejected by the department in 1833, on the ground 
that it had been paid. 

It is not provided for in the 3d section of the act of 1832, and cannot be allowed 
except under special authority from Congress. 


ATTORNEY GENERAL’S OFFICE, 
June 2, 1847. 


Sir: After considerable delay—arising in part, however, at 
the instance of the agent of the claimants—lI proceed to state 
my views upon the legal questions presented for my considera- 
tion in your letter of the 14th ultimo, enclosing the papers 
relating to the claim of the representatives of Churchill Gibbs. 

It appears by the report of the Commissioner of Pensions that 
Churchill Gibbs was a lieutenant in the first Virginia State 
regiment, commanded by Colonel George Gibson, and that he 
served in that capacity to the close of the revolutionary war. 
The papers also show that the State of Virginia, by an act of 
her Assembly, passed in May, 1779, promised half-pay to cer- 
tain officers therein described who should serve until the end 
of the war, to commence from the determination of their com- 
mand or service. 

It is proper to remark that the documents transmitted, while 
they show that Lieutenant Gibbs was in the service, also dis- 
close the following important facts: 

The General Assembly of Virginia, in November, 1781, 
passed ‘* An act to adjust and regulate the pay and accounts 
of the officers and soldiers of the Virginia line on the conte 
nenta! establishment, and also of the officers, soldiers, sailors, 
and marines in the service of this State, and for other pur- 
poses;’? in which, among other. things, it was provided, and 
the executive was thereby empowered and required, to set on 
foot proper inquiries to discriminate such officers as should, by 
unworthy conduct or by any means whatever, be thought unfit 
to be considered as entitled to half-pay. 
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In pursuance of this authority, a board of officers was con- 
vened in February, 1782; and the result of their proceedings 
shows that Lieutenant Gibbs was included in the list of dis- 
criminations, for the following reasons: ‘‘ Had the command 
of a guard at Richmond, which he quitted without leave and 
went to Petersburg, where he was taken by the enemy.”’ 

It further appears that, in 1831, the State of Virginia, by her 
commissioner, presented a memorial to Congress, setting forth 
certain claims of the State for payments made and liabilities 
incurred on account of the services of her citizens in the revo- 
lutionary war. In this memorial it is alleged that ‘ Virginia 
has paid claims of revolutionary officers, since the settlement 
with the United States, to the amount of one hundred and 
thirty-nine thousand five hundred and forty-three dollars and 
sixty-six cents. Judgments have been rendered against the 
Commonwealth on these claims to the. amount of two hundred 
and forty-one thousand three hundred and fifty-four dollars. 
The claims now pending against the Commonwealth, including 
those reported by the board of officers which are not yet pros- 
ecuted, are estimated at three hundred thousand and six hun: 
dred dollars; which are supposed to rest on the same principles 
with others on which judgments have been rendered.”’ It 
also contains a special statement with respect to the regiment 
in which Lieutenant Gibbs served; from which I make the fol- 
lowing extract: ‘‘ The regiment commanded by Colonel George 
Gibson (generally known as the first Virginia State regiment) 
was transferred to the continental service in October, 1777, in 
place of the ninth Virginia continental regiment, which was 
captured at the battle of Germantown. Gibson’s regiment was 
actually in the service of the United States when it was thus 
transferred by law, though it had been raised for the particular 
defence of the State. This regiment continued in the conti-- 
nental service throughout the war. It has been recognised as 
a continental regiment both by Congress and the other depart- 
ments of the government; and its surviving officers are now 
receiving pay from the United States under the provisions of 
the act of Congress of 15th May, 1828. Payments have been 
made by Virginia:to officers and the representatives of officers 
belonging to this regiment to the amount of about forty-two 
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thousand dollars. Judgments have been rendered on similar 
claims against the Commonwealth to the amount of about 
twenty seven thousand; and those claims of the officers of this 
regiment which are not yet prosecuted, but for which the State 
is liable on the principles of these judgments, are estimated at 
thirty-one thousand two hundred dollars.’? The name of 
Churchill Gibbs is included in the list of payments under 
judgment made by Virginia, appended to the memorial, under 
the signature of the auditor of the Commonwealth, and forms 
a part of the gross sum of one hundred and thirty nine thou- 
sand five hundred and forty-three dollars and sixty-six cents. 
The difficulty, therefore, that stands in the way of the nght 
of his representatives to demand remuneration for the services 
of their ancestor at the present time, even admitting the service 
to have been faithfully performed, arises from the fact, which 
is beyond dispute, that in his lifetime Lieutenant Gibbs had 
prosecuted his claim successfully against the State of Virginia, 
and recovered a judgment for commutation of five years’ full- 
pay, in heu of half-pay for hfe; and thatthe amount thus 
liquidated, including interest, was paid to him, and the judg- 
ment satisfied, 7th May, 1792—more than forty years before 
the passage of the act of Congress of the 5th July, 1832, under 
which the claim is now preferred. No reasonable doubt can 
be entertained that the memorial of Virginia and the facts 
therein set forth induced Congress to pass the act of the 5th 
July, 1832. It is entitled ‘‘An act to provide for liquidating 
and paying certain claims of the State of Virginia.’’ ‘(4 Stat- 
uées at Large, 563.) The first section directs that “‘ the proper 
accounting officers of the treasury do liquidate and pay the 
accounts of the Commonwealth of Virginia against the United 
States for payments to the officers commanding in the Virginia 
-line in the war of the Revolution on account of half-pay for 
life promised the officers aforesaid by that Commonwealth;” 
and appropriates the exact sum which her commissioner had 
claimed in his memorial under that head, including, it should 
be remembered, the amount of the judgment for commutation 
and interest on the same allowed to the ancestor of the present 
claimants. The second section: requires and directs the Sec- 
retary of the Treasury to pay the amount of certain judgments 
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remaining unsatisfied, which had been rendered against the 
said State on account of the promise aforesaid, not exceeding’ 
in the whole thé sum of two hundred and forty-one thousand 
three hundred and forty-five dollars. The clatmants rely upon 
the third section, and insist that it authorizes the allowance 
arid payment of their claim, deducting the amount which their 
ancestor received from‘ the State of Virginia. It provides “ that 
the Secretary’ of the Treasury be, and he is hereby, directed 
and required to adjust and settle those claims for half-pay of 
the officers of the aforesaid regiments and corps which have 
not been paid’ or prosecuted to judgments against the State of 
Virginia, and for which said State would’ be bound on: the 
principles of the half- pay cases already decided in the supreme 
court of appeals of said State; which several sums of. money 
herein directed to be settled or paid shall be paid out of any 
money in the treasury not otherwise appropriated by law.”’ 

On the 28th July, L832, the Treasury Department adopted 
éntcr aka the following regulation for the settlement of claims 
under the third section: **‘ The settlement to be confined to 
those cases of which a list has been furnished by the auditor 
of the State of Virginia, as containing the names of those offi< 
cers reported by the board of officers in 178% and 1784, includ- 
ing part of Colonel Crockett’s regiment, whose claims for half. 
pay have not been satisfied nor prosecuted in court; and of 
those cases in which judgments have been obtained against, 
but not paid by, the State of Virginia.”’ 

In this connexion, it is proper to remark, that in May, 1833, 
when this claim was first presented for payment—during the 
period that the settlement of these claims was devolved on the 
treasury—it was rejected by the then Secretary, Mr. McLane, 
on the ground that it had been prosecuted to judgment by 
Lieutenant Gibbs; and that the judgment, which was for com- 
mutation, had been paid with interest, 7th May, 1792. That 
decision, it seems, was acquiesced in at the time, and does not 
appear to have been made the subject of controversy until the » 
present year. A few years since a petition was presented to 
the House of Representatives in behalf of Mr. Gibbs, praying 
that he be paid commutation of five years’ full pay from the 
United States, beeause the regiment to which he belonged was 
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transferred in October, 1777, from the State line of Virginia 
into the continental line of the army of the United States. 
The Committee on Revolutionary Claims, to whom the peti- 
tion was referred at the last session, could find no just cause 
to allow the claim in the form in which it was presented, but 
say ‘‘ there.is no prohibition for justice to the petitioner in the 
third section of the act of 5th July, 1832;’’ and add, in con- 
clusion, ‘‘that whatever claim he may have, is to the re- 
mainder of his half-pay promised by Virginia,’’ and that there 
was no necessity for further legislation for his relief. After this 
report was made, the claim was again presented to the depart- 
ment for payment upon the original ground, which had been 
overruled by Mr. McLane; and the same question is now pre- 
sented for my opinion—whether it is embraced in the third 
section of the act of 1832? 

Concurring altogether in the conclusion of the Secretary of 
the Treasury, I am of opinion that the claim is not provided 
for in that section, and cannot be paid without further legisla- 
tion. The act of 1832 may be regarded, in some respects, In 
the nature of a contract between the United States and the 
Commonwealth of Virginia. The former assumed certain obli- 
gations which, for the sake of greater precision and certainty 
in their fulfilment, were divided into three separate classes, 
altogether distinct and independent of each other. The first 
section provides for the repayment.of the amount which had 
been paid by Virginia on account of the half-pay claims of her 
citizens for services during the revolutionary war. This class, 
let it be remembered, had been adjusted and paid by the State 
prior to the passage of the act of 1832. In adjusting these ac- 
counts, the accounting officers of the-treasury had no authority 
to investigate the merits of the original claims; they could ouly 
examine the vouchers and compute the amount which had 
been paid by Virginia; and the amount so ascertained they 
were bound to allow. The justice and legality. of each claim, 
if properly vouched, had been investigated and decided by 
Virginia; and her decision was final and conclusive, the United 
States having reserved no right to revise ar review it. Under 
this section, the United States assumed the amount which had 
been adjusted and paid by Virginia, without contracting any 
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further obligation whatever. The second section relates ex- 
clusively to outstanding judgments, constituting the second 
class of these claims assumed by the United States under that 
arrangement. It is not pretended that the present claimants 
can have any relief under any one of its provisions. 

The third section is limited to claims to be adjusted and set- 
tled by the Secretary of the Treasury, and such as had not 
been paid or prosecuted to judgments against the State of Vir- 
ginia, and for which said State would be bound on the princi- 
ples of the half-pay cases already decided in the supreme court 
of appeals of said State. The nature of the obligation con- 
tracted under this section varies essentially from the two for- 
mer. Observe the difference of language: The requirement 
here is to adjust and settle, evidently referring to a class of out- 
standing claims not already embraced in the previous sections. 
Viewing the law in the light of contract, it will be perceived 
that the facts which it was agreed should regulate the perform- 
ance of the stipulations in the two first sections, had been fully 
ascertained by Virginia herself, and by her authorized tribu- 
nals, Consequently, it was provided in the first place that the 
actual payments made, when ascertained, should constitute 
the measure of the obligation assumed; and the covenant of 
payment was made to apply to the accounts of the State, and 
not to the claim of the officers, for the reason that the claims 
embraced in that section had been already adjusted and paid. 
Surely, then, it is immaterial whether any given claim was 
paid before or after judgment, if it had been adjusted before 
the passage of the act of 1832, and if the amount so paid was 
included in the list of settled accounts. It does not appear 
that the nature and extent of the obligation, or the rights of the 
parties under the second section, has ever been drawn in ques- 
tion. Further comment, therefore, on that provision is unne- 
cessary. | 

Under the two first sections, by the express words of the 
act, the payments were stipulated to be made to the State, and 
not to the claimants,‘ for reasons too obvious, in. both cases, to 
require any mention. It is, therefore, clear,.in my judgment, 
that all claims which had been adjusted and paid by Virginia 
prior to the 5th July, 1832, were embraced in the first section 
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of the act, and that the department has no power to re-examine 
or re-adjust the amount thus found to be due and fully settled 
between the two governments. Much stress is placed, in the 
argument in behalf of the claimants, upon the following sen- 
tence of the third section: ‘“‘And for which said State would 
be bound on the principles of the half-pay cases already de- 
cided in the supreme court of appeals of said State.’’ It is 
insisted that this provision enlarges the obligation assumed, 
and authorizes the Secretary of the Treasury to re open and 
re.adjust any case settled by the State where the amount paid. 
to the claimant was less than the original claim. I cannot 
so regard it. On the contrary, it seems to me that it was- 
inserted for a very different purpose. It was intended to pre- 
scribe the rule of adjustment which Congress contracted to 
apply in the settlement of the unliquidated claims not embraced 
in the previous sections. In this sense, it is an important part 
of the compact; for, while it secures the application of just 
rules in the adjustment of outstanding claims, it operates to 
guard the treasury against imposition and fraud. This was 
desired by both parties; and, to accomplish this purpose, it was 
agreed that the Secretary of the Treasury should be governed 
by the rule which Virginia had prescribed to herself while the 
obligation rested upon her, and before it had been transferred 
to the United States. It-is assumed, in the argument, that 
in some few cases similar claims have been allowed by the 
department. I have not the documents before me to examine 
the special circumstances under which such allowances have 
been made, nor do I deem it of much importance; for, if sueh 
examples can be found, their influence is more than counter- 
balanced in this case by the official opinion of the Secretary of 
the Treasury, pronounced on the 17th May, 1833, rejecting 
the claim. It would be unsafe, in my opinion, to disturb that 
decision at this day, without the sanction of Congress. 

Questions litigated before the departments must be consid- 
ered as closed at some time; and when shall that rule be ap- 
plied, if not after a solemn decision and fourteen years’ ac- 
quiescence in its justice and propriety? (United States vs.. 
Bank of Mctropolis, 15 Pet., 400-'1.) 

There is only one point further in the argument, which I 
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feel called upon to consider at the present time. It is con- 
tended that the phrase, ‘‘ prosecuted to judgment,’’ has refer- 
ence solely to the judgments specifically enumerated and 
classified in the second section of the act. No doubt such is 
the general application of the phrase. But, in this special 
case, it may not be unreasonable to regard it in the light in 
which it was evidently viewed by Mr. McLane, as furnishing 
an additional obstacle to the right of the present claimant to 
recover, inasmuch as the list filed by the authority of the 
State, upon which the action of Congress was had, shows 
that this claim was first prosecuted to judgment, and then 
paid, and finally included by the first section, in the settlement 
between the two governments, with the adjusted accounts. ° 

It is true that the judgment was for commutation; but it is 
admitted that it was in lieu of half-pay for life. It was based 
aipon a half-pay claim, under the promise in the act of the 
Virginia assembly. The party accepted the fruits of the 
judgment, and his representatives are presumed to be in the 
agjoyment of them at this time. The papers show that he 
received the sum of two thousand eight hundred and one 
dollars and thirty-three cents. It is doubtless competent for 
Congress to grant further relief, and to that tribunal, it s¢ems 
to me, the claimants should apply. 

d have the honor to be, very respectfully, sir, your obedient 
servant, 

NATHAN CLIFFORD. 


To the SEcreTAaRY OF War. 





CERTIFICATES OF AWARDS OF THE CHEROKEE COMMISSION- 
ERS. 


The certificate of an award to a claimant under the treaty of 1835-’6 with the 
Cherokees cannot be so amended as to include a claim presented and allowed 
ander the 13th, within the 3d supplemental article of that convention. 

All Cherokee reservees who were obliged to abandon their reservations by the 
laws of the State in which they were situated, were expressly provided for 
mg the 13th article of the treaty, and expressly exeluded from the 3d article of 
the supplement. 
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And as the claimants have not brought their case within the 3d article of the 
supplement, the award cannot be paid from the fund provided for its execution 


Arrorney GENERAL’s OFFICE, 
June 17, 1847. 


GenTLEMEN: This is the case of the application of Betsey 
McIntosh to the Cherokee commissioners, requesting them to 
amend their certificate of award issued on the 17th ultimo, so 
as to bring the allowance within the. provisions of the third 
supplemental article of the treaty of 1835-’6. Upon the ques- 
tion of granting the amendment, the commissioners have dif- 
fered in opinion; and it being provided by an act passed at 
the first session of the 29th Congress, entitled “‘ An act making 
appropriations for the current and contingent expenses of the 
Indian department, and for fulfilling treaty stipulations with 
the various Indian tribes, tor the year ending the 30th of June, 
1847,’’ that if the two commissioners shall differ in opinion in 
any case before them, it shall be their duty to call upon the 
Attorney General to settle the difference between them, the 
said commissioners, in pursuance thereof, have duty certified 
the fact of their difference to this office, and submitted the 
matter of their difference to my arbitrament, in conformity 
with the Iaw in such case made and provided. 


The commissioners have also transmitted their respective 
written opinions explanatory of the point or points in regard to 
which they have been unable to agree. 

It appears that the commissioners, after having heard the 
proofs in this case, have allowed the claim, and made their 
decree accordingly, under the following provision in the 13th 
article of the treaty: ‘‘ and all such reservees as were obliged, 
by the laws of the State in which their reservations were situ- 
ated, to abandon the same, &c.. shall be deemed to have a 
just claim against the United States, &c., to the present valne 
of such reservations as unimproved lands,’’ &c. The legality 
and justice of the claim are established by the decree of the 
commissioners, leaving nothing for my determination connect- 
ed with the merits. 

It is not denied, and therefore may be assumed, that the 
adjudication was rightfully made. The decree establishes the 
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fact that Betsey McIntosh had lawfully acquired a reservation 
under the treaties of 1817 and 1819, and that she had been 
obliged to abandon the same by the laws of the State in which 
it was situated prior to the date of the treaty of 1835-’6; and 
that she is justly entitled to compensation for the same as un- 
improved lands. These several points depended upon the 
proofs, and have been determined by the commissioners, and 
are not open, at the present time, to contest or revision. 

The question upon which the commissioners have disagreed 
is, virtually, whether such claims can be paid under the third 
supplemental article of the treaty. It arises on the application 
of the claimant to the commissioners to amend the certificate 
of award. She asks that the certificate may be amended so as 
to include the third supplemental article, as well as the thir- 
teenth, under which the claim has been allowed, for the pur- 
pose, it is said, of accepting the payment of the claim at the 
Treasury Department, or rather to avoid a legal difficulty in 
the way of its allowance by the accounting officers of the treas- 
ury out of the appropriation to fulfil the stipulations of the sup- 
plemental article aforesaid. The application is urged upon the 
ground that the thirteenth article of the treaty of 1835-’6 and 
the third supplementary article are identical in purpose and 
object so far as to authorize and justify the amendment recited 
in the claimant’s petition. Concurring in the views of my 
predecessor, Mr. Butler, on this point, I must reject the appli- 
cation. The third supplemental article allows the sum of six 
hundred thousand dollars to the Cherokee people, to include 
the expense of their removal and all claims, of every nature 
and description, against the government of the United States 
not herein otherwise expressly provided for, &c. 

Whatever right of compensation for this class of injuries re- 
mains under the thirteenth article, is certainly provided for in 
the closing paragraph of that article, and, therefore, is carefully 
excluded from the third supplemental article. ‘The paragraph 
reads as follows: ‘‘ it is expressly understood by the parties to 
this treaty that the amount to be allowed for reservations under 
this article shall not be deducted out of the consideration-money 
allowed to the Cherokees for their claims for spoliations and 
the cession of their lands; but the same is to be paid for inde- 
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pendently by the United States, as it is only a just fulfilment 
of former treaty stipulations.’’ The third supplemental article 
excludes all claims ‘‘ otherwise provided for’’ in the treaty. 
This class of claims is provided for in the closing paragraph 
of the thirteenth article; and, therefore, the present claim doeg 
not fall within the stipulations of the third supplemental article, 
und cannot be paid out of the fund set apart to carry them into 
effect. The amendment ought, therefore, to be-disallowed. 
I have the honor to be, very respectfully, sir, your obedient 
servant, : 
NATHAN CLIFFORD. 


To the CHEROKEE COMMISSIONERS. 


GOVERNMENT CONTRACTS NOT TOG EXCEED APPROPRIATIONS. 


Neither the Secretary of the Navy, nor of any other executive department, can 
lawfully contract for the United States except under a law authorizing it, or 
making an appropriation adequate to fulfil the engagement. 

Wherefore, the Secretary of the Navy cannot lawfully contract for the construc- 
tion of dry docks at Kittery, Philadelphia, and Pensacola, and bind the gov- 
ernment to pay therefor an amount exceeding the appropriations already made 
for that object, as the same has not been specially authorized. 

But as the works for which the appropriations are made are important, and as it is 
expedient that the construction thereof should progregs as far forth as may be 
practicable, the Secretary of the Navy may expend so much of the appropria- 
tion as may be necessary in purchasing sites and materials, with a view to 
their completion under the future direction of Congress. 


ATTORNEY GENERAL’S OFFICE, 
. July 12, 1847. 

Sir: I have had the honor to receive your communication 
of the 8th instant, requesting my opinion whether the Secre- 
tary of the Navy has authority by law, upon the statement of 
facts therein contained, to enter into a contract for the con- 
struction of certain floating dry-docks, specified in the act-af 
Congress approved March 38,1847. 

By the aforesaid act of Congress, entitled ‘‘ An act making 
appropriations for the naval service for the year ending the 
3Uth June, 1848,”’ the Secretary of the Navy is directed to 
cause to be constructed at each of the navy yards at Kittery, 
Philadelphia, and Pensacola, a floating dry-dock for ships of- 
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the-line, with house and railways at Philadelphia, and refer- 
ence thereto at the other places, on such plan as may be ap- 
proved by the Secretary of the Navy; the dock at Pensacola to 
be completed with all possible despatch; and the sum of fifty 
thousand dollars is hereby appropriated towards said dock at 
Kittery, fifty thousand dollars towards said dock at Philadel- 
phia, and two hundred and fifty thousand dollars towards said 
dock at Pensacola, out of any money in the treasury not other- 
wise appropriated. It appears by the statement of facts in your 
letter, that such measures have been adopted as were deemed 
best calculated to elicit the necessary information to enable the 
department, in pursuance of the directions of said act, to make 
a selection of the preferable plan for the construction of the 
said docks. It turns out, however, upon investigation, that 
the choice is limited to two patented inventions; neither of 
which can be adopted without infringing the rights vested in 
the patentees, unless a satisfactory arrangement can be made 
for their use. It further appears that the patentees have each 
respectively declined to sell or grant to the United States au- 
thority to use their patent.rights, or to permit their use except 
by contract made with them for the construction of the works. 
Competition of course is excluded, and the prices proposed by 
the patentees exceed the amount of the appropriation in each 
case. 

The single question propounded to me in this statement of 
facts is, whether the Secretary of the Navy is authorized to 
contract for the works af a price exceeding the appropriations 
maade by Congress. If the appropriation were adequate to the 
completion of the work at either place, no doubt could be en- 
tertained of the authority of the department to contract for its 
construction. Confining my opinion, however, to the stata- 
ment of facts on which it is requested, it is very clear that ne 
such authority exists. ‘The case, as stated in your letter, is 
brought directly within the prohibition of the 6th section of 
the act of Congress of 1820, which provides that ‘' no contract 
shall hereafter be made by the Secretary of State, or of the 
Treasury, or of the Department of War or of the Navy, except 
under a law authorizing the same, or under an appropriation 
adequate to its fulfilment.’’ 
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It is not pretended that the act making the appropriations 
contains any words authorizing a contract for the construction 
of the works; and as the amount appropriated is contessedly 
inadequate to the fulfilment of the contracts, if any should be 
made, it is manifest that the authority does not exist. The 
prohibition is too explicit and comprehensive to be overcome 
by any rule of construction known to the law. Whenever Con- 
gress has intended a departure from the salutary rule contained 
in the act of 1820, the authority to contract, it would seem, 
has been conferred by express words. Several cases might 
be referred to in confirmation of this remark. Take, for exam- 
ple, the act of the 14th of April, 1842, (5 Stats. at Large, 472,) 
in which the Secretary of the Navy was authorized “ to enter 
into contract with Robert L. Stevens for the construction of a 
war steamer,’’ though the appropriation made at the time was 
clearly insufficient to complete the work. The authority to 
contract being expressly conferred, the law of 1820 could not 
apply. So, again, in the naval appropriation act of the 10th 
August, 1846, ‘«the President is authorized to construct, by 
contract, any vessel or steamer for the public service where, in 
his opinion, the same can be done with equal efficiency and 
on terms more economical than in the present navy yards.”’ 
The act providing for the building and equipment of four naval 
steamships, approved March 3d, 1847, affords the most ample 
proofs that the last Congress concurred in that view of the sub- 
ject. The 2d section of that act makes it the duty of the Sec- 
retary of the Navy to accept the proposals of C. K. Collins, and 
to contract with him and his associates for the faithful fulfil- 
ment of the stipulations therein contained. Other examples 
might be cited to illustrate the point; but it is deemed unneces- 
sary, as those already given, when taken in connexion with the 
express language of the act of 1820, appear to be conclusive. 

It is doubtless very desirable that the works should progress 
immediately, if it be practicable, without a vidlation of law. 
The intention of Congress in that respect is very clearly indi- 
cated in the act making the appropriations. As one mode of 
avoiding the present embarrassment, allow me to suggest that 
the amount appropriated may be expended in purchasing the 
necessary sites, in purchasing and collecting the materials, with 
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a view to the completion of the works under the future aie 
tion of Congress. 

The object of the Jaw of 1820 was to prohibit the execu- 
tive department from involving the government in contracts 
for the payment of money beyond the amount appropriated by 
the law-making power. No one can doubt the authority of the 
department to expend the amount set apart by Congress for the 
purpose specified in the appropriation act. It must, however, 
be expended in pursuance of the directions of law, without 
committing the public faith beyond the amount already sanc- 
tioned by Congress. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

NATHAN CLIFFORD. 

Hon. Joun Y. Mason, 

Secretary of the Navy. 


THE CLAIM OF SURGEON DU BARRY FOR BACK PAY. 


A surgeon in the navy, who was dismissed from the service by the President in 
1829, and renominated and confirmed by the Senate to the same office in 
1837, but with a condition attached that rendered the confirmation nugatory; 
and who was again nominated and confirmed, with the condition that such 
appointment should take effect from the date of the ineffectual confirmation; 
and who was again, in 1842, re-nominated to the same office, to take rank 
from the date of his origina] commission, is not entitled to back pay for the 
time intervening between his dismission and his restoration. 

An ante-dated commission, when issued for the purpose of restoring an officer 
out of service to the rank which he would have held had he remained in it, 
does not carry with it the right to pay for services not only unperformed, but 
which he was incompetent to perform. 

It may, in some cases, confer the right to demand increased pay for previous 
services of an official character. 

The power of the President to dismiss an officer from the public service, without 
the consent of the Senate, was affirmed by Congress soon after the adoption 
of theconstitution, and has since received the sanction of every department of 
the government. 


ATTORNEY GENERAL’S OFFICE, 
July 14, 1847. 
Str: Other official engagements, demanding more immediate 
attention, prevented me for some time from replying to your 
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communication of the 26th of March last, transmitting the pa- 
pers relating to a claim made upon the Navy Department by 
Surgeon Edmund L. Du Barry, for ‘back pay.’’ It may be 
presumed, however, that the delay has occasioned no incon- 
venience to the claimant, from the fact that it has since been 
prolonged, at the instance of one of his counsel, to enable him 
to prepare the concluding argument in support of the claim. Kk 
appears by a supplementary communication from the depart- 
ment, under date of the 12th of April last, that Surgeon Du 
Barry was dismissed from the service by President Jackson 
on the 5th of November, 1829; that no further action was had 
in his case until March, 1837, when he was nominated for 
the same office; and the Senate confirmed the nomination, bat 
with a condition which essentially changed its character. In 
consequence of the variation of the approval from the nemina- 
tion, it was decided that the whole proceeding was null and 
void, and that. no commission could issue. Whereupon, he 
was again nominated in March, 1838, to take effect from the 
date of the ineffectual confirmation. On this occasion he was 
duly confirmed, and subsequently received his pay from March, 
1837. 

In 1842 he was re-nominated, to take rank from the date of 
his original commission of May 24, 1826, and his nomination 
was confirmed. He now claims pay from November, 1829, 
to March, 1837. Although no distiact question is submitted 
for my consideration, it may be very clearly inferred from the 
statement of facts that you desire my opinion whether Surgeon 
Du Barry is entitled to the pay, or any portion of it, allowed 
by law to a surgeon in the navy, during the period of seven 
years and four months, while he was out of the service, and 
for which no allowance has heretofore been made. No process 
of reasoning or fiction of law will enable his counsel to escape 
from the fact that, during all this time, he was a private citizen, 
holding no commission under the authority of the United 
States. He rendered no service to the government, nor was 
he subject to the orders of the department, during any portion 
of the time. It is, therefore, very clear, in my judgment, that 
there is no shadow of foundation for the claim, either in law 
or equity. Salary or pay, as it is called in the acts of Con- 
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gress upon this subject, is annexed to the office by the ex- 
press words of the law, and inures only to the officer holding 
the commission, and capable of performing its duties. Take, 
for example, the act of the 3d of March, 1835: the first section 
provides ‘‘that, from and after the passage of this act, the an- 
nual pay of the officers of the navy of the United States shall 
be as follows,’’ &c. 

It wonld be @ strange error, it seems to me, to hold that a 
private citizen, without any commission or appointment from 
the Executive, can be regarded as an officer in the navy, and, 
as such, be entitled to the emoluments of the office without 
having performed any service to the government, and during 
a period when, in point of law, he was utterly incapable of 
performing its duties. No such rule can ever receive my 
assent, unless it should first be enforced by the authority of 
the Supreme Court. It is not my intention to question the 
right of officers to compensation when unemployed without 
avy fault of their own, or when off duty by the consent of ‘the 
government duly obtained in pursuance of law. The doctrine | 
of readiness to perform cannot apply in this case. The claim- 
ant was a private citizen, without a commission, or any legal 
authority to enter the service, and not subject to orders, and, 
indeed, was disqualified to obey them if any had been given. 
It is obvious, therefore, that he is excluded by every principle 
in law, as well as by the facts, from any claim to remuneration 
for services actually rendered, and equally so on the score of 
readiness to perform. If it may be said in this case that the 
claimant was ready to perform the duties of surgeon, and there- 
fore is entitled to the pay annexed to the office, the same 
remark will apply with equal force to the whole medical pro- 
fession, and perhaps to every other citizen of the United States. 
It is self-evideut that the rule has no application whatever. 
If this position cannot be sustained, then it is insisted that the 
pay of an officer is but an incident of his rank, and follows it 
as a legal consequence commensurate with its origin, whether 
in presenti or retroactive. in support of this position, I am 
referred to the decision of Judge Story in the case of the 
United States vs. Vinton. (2 Sumner, 299.). It will be found, 
upon examination, that the two cases are very dissimilar. 
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There is nothing in the opinion of the court on that occasion, 
when the language is properly understood in its application to 
the facts in the case upon which it was employed, to sustain 
the present claim in any respect inconsistent with the views 
already expressed. It is disclosed in the agrecd statement of 
facts, that Vinton, the defendant, was commissioned first lieu- 
tenant in the United States army on the 30th of September, 
1819, and served under the said commission unul the 3Uth of 
June, 1834, when he was commissioned a captain by brevet, 
to take rank from the 30th of September, 1829. He hada 
captain’s command during the periods for which he claimed 
additional or brevet pay of ten dollars per month, to wit—from 
the 16th of September, 1830, to the 3ist of August, 1831; from 
the Ist of October, 1831, to the 21st of February, 1832; and 
from the 26th of February to July 4, 1832—and the question 
was, whether his brevet commission authorized him to receive 
a captain’s pay during the respective periods while he per- 
formed services under a captain’s command? It should be 
kept distinctly in view that no claim was made for any portion 
of the time which was covered by his brevet commission ex- 
cept while he was employed in the performance of the duties 
appropriate to the superior command. ‘The sentence selected 
from the opinion and relied upon in the argument, if it stood 
alone, disconnected from what follows, might sustain the posi- 
tion that pay is an incident of rank independent of service; 
but the whole sentence taken together totally annihilates any 
such inference. The court says: ‘‘ It seems to me that the 
pay and emoluments are necessarily attached to rank;’’ but 
mark what follows: ‘and that if the rank existed from Sep- 
tember, 1829, and the duty and command also existed, then 
the pay and emoluments follow of course.’? In Surgeon Du 
Barry’s case, there was neither duty performed, nor command, 
nor office existing, during the period of the claim. The only 
point decided in Vinton’s tase of any importance was, that the 
brevet commission took effect retroactively, and that the de- 
fendant was entitled to receive the pay of a captain by virtue 
of his promotion for services rendered as an officer appropriate 
to his superior rank before it had been conferred. The import- 
ant distinction consists in this: that he was an officer in the 
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army, and performed the duties of the office for which he was 
paid. His claim was based on actual service, and limited on 
its face to the months and days when he was actually engaged 
in the performance of the duties of a captain; and for that he 
was allowed under the act of 1818. It must be admitted that 
the construction adopted on that occasion was exceedingly 
liberal; and, considering the importance of the question, it is 
somewhat remarkable, if.it was appealable, that it had not been 
carried up for revision. It is not intended by these remarks to 
recommend any departure from the principle of that decision, 
and certainly not to question its authority. I may, however, 
be justified, perhaps, in saying that the rule there laid down 
ought not to be extended beyond its proper application to the 
facts upon which if was made. It is founded upon a construc- 
tion of the act of 1818; and its authority should be carefully 
limited to a brevet commission, and for actual service rendered 
in a superior command. As a general rule, it seems to me 
there is no necessary concurrence between rank and pay, though 
it may be admitted that pay is usually annexed by law to rank. 
The latter is an emanation from E:xecutive authority, and 
dependent for its existence upon Executive will. On the other 
hand, pay is fixed and regulated by law, and cannot be in- 
creased or diminished without the consent of the law-making 
power. Proceeding as they do from separate and-independent 
sources, it is difficult to appreciate the argument drawn from 
their supposed connexion and dependence. Whether they are 
connected or not in every case, depends upon the law creating 
the office and regulating the pay which is annexed toit. In 
this connexion, my attention is drawn to the first section of 
the act of March 3, 1835, which provides that the annual pay 
of a surgeon in the navy shall be, “ for the first five years after 
the date of his commission one thousand dollars.’’ This point 
is well explained by one of my predecessors (Mr. Legaré) in 
the opinion given by him in this case on the 29th of November, 
1842. After denying the right of the claimant to any compen- 
sation while he was out of office, in the most einphatic terms, 
he states the whole effect of his restoration in a single sentence: 
‘¢The President restores Surgeon Du Barry in 1838 [1842] 
with whatever rank he would have had by virtue of a com- 
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mission dated in 1826, and never forfeited or suspended.”’ It 
is not pretended that the commission of 1838 affords any 
ground of relief. Any comment upon it, therefore, is unne- 
cessary. ‘The restoration under which the claim is made, let 
it be remembered, was in 1842. It was then, and not before. 
that he was made an officer in the navy by virtue of his last 
commission, and, as such, entitled to the pay annexed to the 
office. No fiction of law can change the fact. In some respects 
rank and office are inseparable, while in others there are shades 
of difference, though they may not be entirely separate and 
distinct. Usage has sanctioned the practice of ante-dating 
rank, but the principle, when applied to office, is wholly inad- 
missible. Ante-dated rank, in many cases, undoubtedly con- 
fers the right to demand increased: pay from the time when it 
is conferred; and it seems, on the authority of Vinton’s case. 
that in some special instances it may extend the right to pre- 
vious services of an official character. It would be absurd te 
hold that the pay of an officer might commence before he was 
appointed or commissioned, and equally so to allow him to 
receive compensation under his commission when no service 
had been rendered to the government for a period of time be- 
fore it: was in existence. The rule, if adopted, would authorize 
the Executive to bestow gratuities to an alarming extent 
without the consent of the House of Representatives, and that, 
too, as it seems to me, in direct violation of law and of the 
eonstitution. . 

The scale or grade of pay to which a surgeon in the navy 
may be entitled must be ascertained by a computation of years 
from the date of his rank; but its commencement is determined 
from the actual date of the commission when it issued under 
the sign-manual of the President. If these views be correct, 
it becomes unnecessary to comment on the navy regulation of 
1832, to which I am referred in the argument. It is believed 
to be susceptible of the same construction; but, if it were other- 
wise, I would hold it to be in violation of law, and, as such, 
utterly null and void. 

The only question that remains to be considered, is the one 
relating to the. power of the President to dismiss: military or 
naval officers from the service without the sentence of a court- 
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martial. itis very properly admitted in the argument, that the 
question was distinctly setued by.the Congress of 1789 in favor 
of the power of the President, so far as it relates to the civil 
officers of the government: I¢ is conceded that they are re- 
movable at pleasure in all cases under the constitution where 
the term of office is not specially declared.. It seems, how- 
ever, that one of the authors of the ‘‘Federalist,’’ before the 
adoption of the constitution, and while it was pending before 
the people for ‘ratification, had. intimated a different opinion, 
insisting that “ the consent of the Senate would be necessary 
to displace as well as to appoint.”’ No one ever thought of 
maintaining that the inferior offices, so called im the constitu- 
tion, should be held during life. The doubt which arose was, 
whether the concurrence of the Senate was not, requisite to 
effect a removal in all cases where it is required to.consummate 
the appointment. The power was finally affirmed to be in the 
President alone by @ majority of both houses of Congress, 
after great deliberation, and-perhaps one of the ablest discus- 
sions in the history ofthe country. (4 Eilltott’s Debates, 350, 
404.) That decision was.acquiesced in at the time, and hag 
since received the sanction of every department of the govern- 
ment. It is worthy of special remark, that several commenta- 
tors on the constitution, who do not entirely admit the correct- 
ness of the construgtion adopted, are nevertheless constrained to 
regard the question as closed. Mr. Justice Story, after reciting 
the arguments on both sides, remarks: ‘‘ If there has been any 
aberration from the true constitutional exposition of the power 
of removal, (which the reader must decide for himsolf,) it will 
be difficult, perhaps-impracticable, after forty years’ experience, 
to recall the practice to the correct theory.’’ (3 Story, sec. 1538.) 
The remarks of Chancellor Kent are still more decisive on this 
point, He says: .“‘It may now be considered as firmly and 
definitively settled; and there is good sense and practical a 
in the construction.” (1 Kent, 311. ) : 

‘Fhe authority of the Presiderit in this respect was sustained 
in the debate of 1789 upon the growrd that “it resulted, from 
the natyre of the power,-and-the convenience and even ne- 
céssity of its exercise; that it was clearly in its. nature a part 
of the executive power, and was indispensable for a due exe- 
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cution of the Jaws and a regular administration of the public 
affairs.”” ‘This doctrine has since been expressly sanctioned 
by the unanimous judgment of the Supreme Court; placing it, 
however, more distinctly on the ground that, as a necessary 
rule, ‘the power of removal is an incident of the power of 
appointment.’’ (13 Pet., 259.) . 

Much the largest class of civil officers are appointed under 
that clause of the constitution from which the power of the 
President is derived to appoint the officets of the army and 
navy. The same language which authorizes the President to 
appoint an officer of the customs also authorizes him to appoint 
a captain in the navy. Both are embraced in the following 
phrase: ‘‘And all other officers of the United States whose ap- 
pointments are’ not herein otherwise provided for, and which 
shall be established by law.’’ It is difficult to apprecrate the 
reasoning which seeks to affix a permanent tenure to military 
office, while it is admitted that all civil officers appointed under 
the same clause, with the exceptions specially provided for in 
the constitution, hold their places subject to the executive dis- 
cretion. It is a question of power, and not of expediency. 
If the power results as a necessary incident in the one case, 
no good reason is perceived why it does not result in like man- 
ner in all other cases where a special tenure is not prescribed. 
It is evident that the distinction sought to be maintained finds 
no support in the language of the constitution; and its advocates 
will be equally unsuccessful in their efforts if they appeal to 
usage and the practice of the government. The power has been 
uniformly claimed and repeatedly exercised. The reaSoning of 
the court in the case cited will shed much light upon the 
general question involved in this case. Mr. Justice Thomp- 
son, in delivering the opinion, says: ‘All offices, the tenure of 
which ‘is not fixed by the constitution or limited by law, must 
be held either during good behavior or (which is the same 
thing in contemplation of law) during the life of the incumbent, 
or must be held at the will and discretion of some department 
of the government, and subject to removal at pleasure. It can- 
not for a moment be admitted that’ it was the intention of the 
constitution that those offices which are denominated ‘ inferior 
offices’ should be held during life; and if removable at pleasure, 


TO THE SECRETARY OF THE NAVY. 611 


The claim of Surgeon Du Barry for Back Pay. 


by whom is such removal to be made? In the absence of all 
constitutional provision or statutory regulation, it would seem 
to be a sound and necessary rule to consider the power of re- 
moval as incident tq the power of appointment. And such 
weuld appear to have been the legislative construction of the 
constitution; for in the organization of the three great depart- 
ments of State, War, and Treasury, in the year 1789, provision 
is made for a subordinate officer to the head of the department, 
who should have the charge and custody of the records, books, 
and papers appertaining to the office, when the head of the de- 
partment should be removed from-the office by the President of 
the United States. When the Navy Department was estab- 
dished, in the year 1798, (1 Story, 498,) provision.was made 
for the charge of the books, records, and documents of the de- 
partment, in case of vacancy in the office of Secretary, by re- 
moval or otherwise.’’ 

The form of a military commission in weneral use expressly 
describes the, tenure of office, and very clearly recognises the 
doctrine of 1789: ‘“This commission to continue in force 
during the pleasure of the President of the United States for 
the time being.’’ In perfect accordance with these views, Mr. 
Builer holds the foHowing explicit language in relation to mil- 
itary storekeepers, in an opinion given by him on the 25th of 
February, 1837: ‘“He was liable, like all other officers, to be 
dismissed or removed.’’? ‘The precise question under consid- 
eration was submitted to Mr. Legaré by the President of the 
United States, on the 11th of February, 1842, and the follow- 
ing is an extract from ‘his opinion in the case of Robert B. 
Randolph: ‘It is obvious that, if necessity. is a sufficient 
ground -for such a concession in regard to offices in the ciyil 
service, the argument applies a multo fortiors to the military 
and naval departments. [ have ne doubt, therefore, that the 
President had the constitutional pawer to do what he did, and 
that the officer in-question is not in the service of the United 
States.” “ts : 

It is beyond question that the same power exists in England, 
and may be exercised on all occasions in dismissing military 
officers without putting them to the form of a trial; and several 
instances are given where officers of rank in the navy have 
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been dismissed after having been tried by a court-martial and 
acquitted of the charges exhibited against vee (1 McArthur, 
128.) 

The force of this analogy cannot be avoided on the ground 
of any substantial difference in the laws and usages of the 
respective countries, growing out of.the rules and articles of 
war. England, like our own country, has a‘special code for 
the trial and punishment of military offences. ‘Fhe mutiny 
act, as it is called, was passed in 1689. It is annually re-enact- 
ed, and, excepting about two years in the ae of William the 
Third, has been in force ever since. 

' If there is any foundation in the constitution for the distine- 
tion in the tenure of civil and military office so zealously urged 
on the present occasion, it is remarkable that it should have 
been overtooked in the searching and comprehensive discussion 
of 1789. On that occasion, the best jurists and constitutional 
lawyers in the country were brought in close collision upon the 
whole subject of the true theory of the constitution touching 
the power of’ appointment and removal from office.- No such 
distinction was taken in the debate on either side. On the 
contrary, it was maintained that the power of removal extended 
to every Officer in the government except the judiciary. (4 EL 
liott’s Debates, 365.) The plain inference:to be drawn from 
the whole: discussion leads irresistibly to the conclusion that 
the construction adopted was intended to reach every officer 
appointed by the President, @xcept the judges of the federal 
courts. And such, it would seem, are the views entertained 
of it by Chanceltor Kent. + He says: “It applies equally to 
every officer of the government appointed by the President and 
Senate whose term of duration is’ not: Specie declar 
(i Kent, 310.) “ 

The attempt to limit the @xercise of the power to the execu- 
tive officers in the civil service finds no’support in the language 
of the constitution, nor in any judicial decision. The neces- 
sary inference from the action of Congress is against it, and no 
eleinentary work of approved authority has yentured to coun- 
tenance or ‘commend it. In addition,to these considerations, 
it has already appeared that the power, without any such lim- 
itation, has the sanction of immemorial usage in England, and 
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for more than half a century in the United States. The argu- 
ment against it appears to rest solely on the authority of a 
recent publication by Captain De Hart, of the United States 
army, entitled ‘Observations on Military Law and the Con- 
stitution and Practice of Courts-martial.’’ It is sufficient to 
remark, om the present occasion, in answer to the citation made 
from that work, that the weight of authority on this point is 
altogether against the views of the author. The construction 
of 1789 is too forcibly fixed in principle, and has been too long 
established in practice, to be shaken by any elementary writer, 
hhowever respectable; and the attempt to limit and qualify its 
application to the officers in the civil service has been wholly 
unsuccessful. I am, therefore, of opinion that no al of the 
claim of Surgeon Du Barry can be allowed. 

I have the honor to be, Ty respectfully, sir, your obedient 


servant, 
? NATHAN CLIFFORD. 


Hon. Joun Y. Mason, 
Secretary of the Navy. 





° 


CLAIM UNDER THE TREATY WITH THE CHEROKEES... 


Claimants under the 10th article of the treaty of 1835-’6 who presented their 
demands to the first board, and received their due proportion of the sixty 
thousand dollars therein provided for services rendered the Cherokee nation, 
are not entitled to any further allowance from tke present beard. ; 

The appropriation of sixty thousand dollars in the 10th article of said treaty 
was in full discharge of all obligations 1 in that respect assumed by the United 
States. 


, _— Arrorney Crea 8 OFFICE, | 
| July 17, 1847. 


GenTiemen: This is a claim preferred by Messrs. Barrow 
& Irwin for legal services rendered the Cherokee nation. It 
appears, in this ense, that the commissioners appointed to ex- 
amine and adjudicate claims under the Cherokee treaty of 
1835-"6 have differed in opinion on the question; whether this 
claim should be allowed. Whereupon they Have duly certified 
that fact to this office, and submitted the matter of their differ- 
ence to my.arbitrament, im pursuance of the directions of an 
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act making appropriations for the current and contingent ex- 
penses of the Indian department, and for fulfilling treaty stip- 
ulations with the various Indian tribes, for the year ending 
30h June, 1847. The said act provides ‘that if the two com- 
missioners here provided for shall in any case before them differ 
‘In opinion, it shall be thetr duty to:call upon the Attorney 
General to settle the difference between them.’’ ‘Fhe com. 
missioners have also transmitted for my examination their re- 
Spective opinions in writing explanatory of the points upom 
which they have been unabke to agree. 

The claim in this case is made under the tenth article of the 
treaty of 1835-’6. It consists of numerous items for profes- 
sional services alleged to have been rendered for the Chero- 
kee nation during the years 1834, 1835, and 1836. -It seems 
to be agreed that the sui of sixty thousand dollars, set apart 
in the tenth article for the purpose, among other things, of 
‘‘discharging the just claims of citizens of the United States 
for services rendered the nation,’’ has been duly appropriated 
to the object specified in the treaty. It is also alleged, and 
not denied, that the present claimants presented their claim to 
the first commissioners, and received their due proportion of 
the benefits of that provision. If these facts be admitted, it is 
very clear that no further allowance can be made, as that fund 
is now exhausted, and there is no other provision in the treaty 
conferring any such power upon the commissioners. 

It is’ beyond question, in my opinion, that the appropriation 
of the specific sum of sixty thousand dollars in the tenth article 
was i full discharge of all the obligations in this respect as- 
sumed by the United States. It is certain that the jurisdiction 
of the commissioners under the treaty ceased when that fund 
was distributed and applied. It is not pretended that any por- 
tion of it has been misapplied, or that any injustice was done 
in its distribuuon. Entertaining these views, }-have not con- 
sidered it necessary to examine the proofs, and of course ex- 
press no opinion ae the merits of the claim. It must be 
rejected. 

- I have the honor to be, vey respectfally, gentlemen, your 
obedient Servant: 

, . NATHAN CLIFFORD 
To the CHEROKEE CoMMISSIONERS. 
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CLAIM UNDER THE TREATY WITH THE CHEROKEES. 


Weither the wife of a white man, who entered a reservation te her under the treaty 
of 1817, and within the limits of the grant of North Carolina to the Cherokees 
in 1783 and the -treaty of 1819 with the Cherokee agent, in her right, nor her 
children, are entitled to compensation for the value of such reservation if it 

. appear that the same were voluntarily sold and abandoned prior to the ratif- 
cation of the treaty of 1835-'6. 

‘The reservation in this case having been sold and abandoned long before the rat- 
ification of the said treaty, the claim made for its value ought to be rejected. 
This opinion expounds the treaty of 1835-"6, and answers the arguments of 

counsel for the claimaats in this and similar cases. 


Arrorngy GENERAL’s OFFICE, 
July 22, 1847. 

GENTLEMEN: The claim of Nancy Reed and her children, for 
the value of a reservation, comes before me upon a certificate 
of division from the commissioners appointed to examine and 
adjudicate claims under the treaty of 1835-’6 with the Chero- 
kees, in pursuance of the directions of an act passed at the 
first session of the 29th Congress, entitled “An act making ap- 
propriations for the current and contingent expenses of the In- 
dian department, and for fulfilling treaty stipulations with the 
various Indian tribes, for the year ending June 30, 1847,”’ 
wherein it is enacted ‘‘ that if the two commissioners here pro- 
vided for shall in any case before them differ in opinion, it shall 
be their duty to call upon the Attorney General to settle the 
difference \between them.’’ The said commissioners having 
certified the fact of said difference to this office, and transmit- 
ted their respective opinions in writing, explanatory of the 
points upon which they have been unable to agree, have ac- 
cordingly submitted the case to my arbitrainent in accordance 
with the terms of said act. It is much to be regretted, how- 
ever, that the submission is unaccompanied by any, statement 
of the facts. It appears quite evident, as well from the language 
of the treaty, as from the law imposing the duty upon the At- 
torney General to settle the difference between them, that the 
proofs should be heard by the commissioners. It would seem 
te follow as a necessary inference that any point of difference, 
when certified for my decision, should be accompanied by the 
facis upon which if arises, and on what it is supposed to de- 
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pend. Itis not intended by this remark to preclude a refer- 
ence to this office of any disputed fact on which the commis- 
sioners are unable to agree. ‘But in aH other cases I think the 
facts should be clearly and fally stated, so far as they relate to 
the point submitted for my determination. It seems to me, 
also, that the statement of facts in every case should be certified 
under the sanction of the board. | 

In the case now under consideration, there are so many 
conflicting statements in the papers communicated , especially 
as to the circumstances of the sale, and abandonment of the res- 
ervation, that I have found it difficult, not to say impossible, to 
ascertam what was the true state of the facts. It must be ap- 
parent, to every one who has examined the papers, that the 
means of separating truth from error are not so ampte as it is 
desirable they should be in a case involving principles of so 
much importance, and one in which so many persons appear 
to feel a deep interest. With these remarks I proceed to state 
the facts, as I understand them, so far as it is necessary to:con- 
sider them in deciding the point submitted for my determina- 
tion. 

. It is alleged, in substance, in the printed memorial of Nancy 

Reed, which forms a part of the argument of one of’ her coun- 
sel, that William Reed, her husband, who was a white man, 
entered her name with the Cherokee agent for a reservation 
in her right of six hundred and forty acres of land, below Ten- 
nessee, Old Town, on the 9th August, 1819. At the time of 
the registry: she (he) ewned improvements on the land reserved 
within the boundary ceded by the treaty of 1819, and within 
the limits of the grant made by the State of North Casolina to 
the Cherekee Indidns in 1783. 

- There‘can be no doubt, ¥ think, that William Reed sold the 
enti , for which compensatidn is now sought by his wife 
and children, to the State of North Carolina, and abandoned 
the same long prior to the date of the treaty of 1835~"6. It is 
true, the commissioners do not state the pretise date of the 
transaction, though they agree that the sale wag made; and this 
important fact does not appear to be controverted by the coun- 
sel for the claimants. It is evident, however, from the testi- 
mony, and-from the facts recited in the act of the General 
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Assembly of North Carolina, passed in 1824, that it must have 
taken place during that year, in pursuance of a previous con- 
tract entered into more than twelve ‘years prior to the date of 
the treaty under which the claim is now preferred. (Faylor’s 
Rev. Laws, t38.) 

The claim, it shoald be remenibered, is now made on the 
part of the wife, Nancy Reed, and her children, for compen- 
sation for their interest in the reservation, if any they have, - 
under the provisions of the treaty of 1825-’6. | 

By the eighth ‘article of the treaty of 1817, it is stipulated 
that “‘to each and every head of any Indian family residing 
on the east side of the Mississippi river, on lands that are now, 
or may hereafter be, surrendered to the United States, who 
may wish to become citizens of the United States, the United 
States do agree to give a reservation of six hundred and forty 
acres of land, * * * * in which they shall have a life estate, - 
with a reversion (remainder) in fee-simple to their children} 
Feserving to the widow her right of dower; and the register of 
whose names is to be filed in the office of the Cherokee agent, 
which shall be kept open, &c.: Provided, 'Fhat if any of the 
heads of families for whom reservations may be made should 
remove therefrom, then, in that case, the right to revert to the 
United States.’’ , 

The second article of the treaty of 1819 merely reiterates and 
confirms the right in the manner stipulated in the previous 
treaty. The whole lands’ which belonged in the first place to 
the Cherokee nation, and not to the individual Cherokees, 
were ceded to the United States by the first and second articles 
ef the treaty of 1817. In consideration of the cession, the 
United States entered into certain treaty: stipulations; and 
among the nutnber, it is provided’ in ‘the eighth article that the 
United States do agree to give a reservation of six hundred and 
forty acres, as before recited, upon condition that if any of the 
heads of families for whom reservations shauld be made re- 
move therefrom, then, in that =e ne is to revert to beats 
United States. 

It ts insisted, in several of the written” scwurnents filed i in the 
case, that the head of therfamily, when he had registered his 
name with the -Cherokee agent, took a vested life estate by 








! 
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Virtue of the treaty stipulation, with a vested remainder in his 
children, subject to the, dower of the wife. Now, if that were 
so, and in the absence of any condition. whereby it might be 
divested, it might well be held, in accordance with the argu- 
ment, that the estate of the children could not be defeated by 
any act of the tenant for life. If the treaty had created a 
vested estate unincumbered with conditions, it would be quite 


- unnecessary to cite authorities to sustain the position; that the 


acts of the father holding the life-estate could not under these 
circumstances work a forfeiture of a vested fee-simple remainder 
in his children. So, again, it is readily conceded that if the 
children became seized of a vested estate, they hold by pur- 
chase, or grant from the United States, and not by descent or 
inheritance from the father. These are familiar principles, and 
have been too long established to be made the subject of a 


. doubt. It seems to me, however, that the argument on this 


point is founded in an erroneous view of the treaty throughout. 
It assumes as its basis, that the eighth article of the treaty 
created a vested estate, and overlooks entirely the condition 
annexed to the compact between the parties by the performance 
of which alone any estate can be acquired. It was not, as is 
supposed by one of the counsel, an estate derived of the origi- 
nal cession. The whole lands were conveyed to the United 
States by the first and second articles. No absolute grant was 
made to William Reed. It was but an executory contract, 
which the United States were bound to fulfil when the condi- 


' tions upon which it was based were performed. The condition 


was, that the head of the family should not remove. If the 
father failed to comply with this condition, and saw fit to aban- 
don the premises, no interest vested either in him or his chil- 
dren. . The compact of the parties which created the right and 
prescribed its terinre, made it contingent upon his remaining. 
If a removal took place the right was not on'the part of the 
father, and none could. be acquired for the children, Qn this 
point, I concur entirely with my predecessor, Mr. Legare, ex- 
cept that 1 do not attach any importance to the fact that the 
father is the natural giardian of the children. He says: “ But 
the father, besides heing the natural guardian and protector of 
his offspring, is made absolute. arbiter of théjr rights in these 
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reservations. It is at his option whether any interest at all 
shall vest in his children, for clearly none does if he choose to 
go away at first. It depends upon him, also, whether the 
lands shall not be divested out of them, and revert to the gove 
ernment, as they do when he goes away. ‘The treaty, there- 
fore, confides to him in a most especial manner the destiny of 
his family in regard to this property.”’ | 

The whole estate, and every subdivision of it, was contin- 
gent, resting in compact. There could be no vested remainder, 
in the common.law sense of that term, applicable to convey- 
ances of real estate, during the life-time of the father. Here 
lies the essential error in all the arguments in favor of the 
claim. It is a very great error to regard the eighth article of 
the treaty as a conveyance of real estate. It is not a conveys 
ance, but a compact, and the rule of interpretation is the in- 
tention of the parties. That intention must be collected from 
the language employed. In some cases a condition not to alien 
annexed to a deed is void, as being against the policy of law; 
but the rule can have no application to a compact like the one 
under consideration. The parties were competent to contract, 
and equally so to arrange and prescribe the terms and conditions 
of their agreement. The United States contracted ‘‘to give,”’ 
when the conditions were performed. It was but a covenant 
to grant, and created no estate, if the head of the family re- 
moved from the premises and abandoned the same; and so the 
parties themselves understood it, as is manifest from the first 
article of the treaty of 1835-6, under which the claim is now 
preferred. It proceeds: ‘‘-but in all cases where the reservees 
have sold their reservations, or any part thereof, and.conveyed 
the same by deed or-otherwise, and have been paid for the 
same, they, their heirs, or ‘descendants, or assigns, ‘shall not 
be considéred as having ‘any-claims upon the United States 
under this article of the treaty; nor‘ be entitled to receive any 
compensation for the lands thus disposed of.’’ 

Even supposing there was much greater reason to admit the 
correctness of the construction, attempted to be placed upon the 
words of the compact describing the reservation, than is,to be 
found in the language of the eighth article; still it would be 
clear that no right of compensation exists under the treaty of 
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1833-6, because it is expressly stipulated by the parties them- 
selves that, in all cases where the reservees have sold their 
reservations, or. any part thereof, &c., they, their heirs, or 
descendants, or assigns, shall not be considered as having 
any claim. The powers and duties of the: commissioners are 
confined and prescribed in the:treaty, and its.pravisions must 
govern their action. ‘Ihe treaty is the compact of the parties, 
and constitutes the charter of their rights and obligations until 
it is changed by their consent. No doubt it is competent for 
Congress to allow any claim which, in its judgment, appears 
to be reasonable and just; but the commissioners have no such 
discretion; they are bound by the injunctions of the treaty, 
and must look to its,provisions for their authority and justifi- 
cation. The reservation in this case was sold and abandoned 
long prior to the ratification of the treaty of 1835-6, and can- 
not, therefore, be made the ground of any claim for compensa- 
tion under any of its provisions, either by the een reservee, 
or by her heirs, descendants, or assigns. 

In the course of several of the arguments in favor of the 
claim, my attention is drawn to the opinion of the Supreme 
Court in the case in 2 Ham., 581. It is supposed to give 
countenance to the position that the reservation described in 
the eighth article of the treaty of 1817 became vested estates 
in the ohildren, when the reservee had registered his name 
with the Cherokee agent. A slight examination of the case 
will be sufficient to show that it affords no ground for any such 
conclusion. The question arose upon the treaty negotiated 
with the Creek tribe of. Indians east of the Mississippi fiver, 
on the 24th of March, 1832. The plaintiff proved a compliance 
with all the terms and conditions of the treaty necessary to con- 
fer a legal title, and, in addition thereta, ‘‘ that she never had 
abandoned her claim, but insisted on hey right, under the treaty; 
to enforce which this action was'brought.”” On this statement 
of facts, the court say: .‘‘ Having a right by the treaty to select 
the land of her residence, and having selected and been driven 
from it by lawless forces, her title remains unimpaired. * * ® 
She has never abandoned: her claim, but has insisted on her 
rights under the treaty.’’ The conditions of the Creelt treaty, 
aad the rights of the parties under it, vary essentially from the 
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one now under consideration. It is sufficient to remark that 
there is nothing in the opinion of the court in that case to sus- 
tain the present claim, or the views of the counsel in their con- 
struction of the eighth article of. the treaty of 1817. The two 
cases are entirely unlike in their facts, and in the principles by 
which they should be governed. Thé other authorities cited 
on this point are of a similar character, and need not be re- 
viewed. Iam clearly of opinion that the claim should be re- 
jected. | 

I have the honor: to be, very respectfully, gentlemen, your 
obedient servant, 

NATHAN CLIFFORD. 
To the CHEROKEE CoMMISSIONERS. 





PAYMENT OF AN AWARD OF THE CHEROKEE COMMISSION ERS. 


Payment of an award of the Cherokee commissioners to Betsey McIntosh, 
upon a claim preferred by her, under the 13th article of the treaty of 1835 
with the Cherokee nation, for the value of a reservation which she had been 
required to abandon, cannot be made from the tmhoneys appropriated by the 
acts of 24 July, 1836, and 12th June, 1838. 

It was expressly stipulated in the treaty, that the. compensation to be made to 
this class of reservees should not be paid out of the moneys allowed to the 

. Cherokees.—(See Mr. Butler’s opinion upon this question, delivered in De- 
cember, 1837.) 


A 


. Arrorney GENERAL’S OFFICE, - 
September 14, 1847. 
Sir: The: case of Betsey McIntosh, to which my attention 
is called by your note of the 16th ultimo, involves, in some of 
its aspects, a principle on which [ had occasion to express an 
opinion to the commissioners appointed to adjudicate claims 
under the Cherokee treaty. By an examination of the papers 
you will observe that the commissioners allowed the claim, and 
made their decree accordingly, under thé following provision 
in the 13th article of the original treaty: ‘‘ And all such reser- 
vees as weré obliged, by the laws of the State in which their 
reservations were situated, to abandon the same, &c., shall 2 
deemed to have a just claim against the United States, &c., 
the present value of such reservations a8 unimproved tends,” 
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&c. The 13th article, in order to make a final settlement of 
all the claims of the Cherokees for reservations granted by the 
United States under former treaties to ipdividual Cherokees, 
contains other provisions which it is not necessary naw to con- 
sider. The decree establishes the fact that the claim in this 
case arose under the clause above recited. it falls, therefore, 
within the second class enumerated by Mr. Butler in his opin- 
ion of December, 1837. If this fact be kept distinctly in view, 
it is impossible, it seems to me, to reach a wrong conclusion 
on the point submitted. The question proposed, though not 
formally stated in any of the papers communicated, is whether 
the accounting officers of the treasury are authorized to direct 
the payment of the claim out of any of the appropriations made 
by Congress in execution of the treaty, and especially those 
made by the acts of 2d July, 1836, and 12th June, 1838. 

I think the payment of this clase of claims is not authorized 
out of the appropriations made in either of said acts. The true 
exposition of the 13th article of the treaty, so far as it bears 
upon the point under consideration, was given by Mr. Butler 
in the opinion before referred to. He says: “ The 13th article 
closes with the following provision: ‘It is expressly understood, 
by the parties to this treaty, that the amount-to be allowed for 
reservations under this-article shall not be deducted out of the 
consideration money allowed to the Cherokees for their claims 
for spoliations, and the cession of their lands; but the same is 
to be paid for independently by the United States, as it is only 
a just fulfilment of former treaty stipulations.’ The considera- 
tion money here referred to, was, first, the five millions of dol- 
lars mentioned in the resolution of the Senate, referred to in 
the treaty; and, secondly, the sum of three hundred thousand 
dollars conditionally. provided in article first. ‘The second and 
third supplemental articles gfant the sum of six hundred thou- 
sand dollars for the-express purpose of removal; and all claims, 
of every nature. and description, against the government of the 
United States, not herein otherwise expressly provided for, are 
to be in lieu of the said reservations and pre emptions, and of 
the sum of three hundred thousand dollars for spoliations, de- 
scribed in the first article.of the above-mentioned treaty.”’ 

This sum of six hundred thousand dollars is to be applied 
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and distributed agreeably to the provisions of the said treaty; 
and any surplus which may remain after removal, and payment 
of the claims ‘so ascertained, shall be turned over and belong 
to the education fund. These provisions are to be taken in 
connexion with the unabrogated parts of the original articles; 
and thus regarding them, I am of opinion, first, that the com- 
pensation to be made to reservees of the first and second classes 
above mentioned must be paid by the United States, and not 
out of the moneys allowed by the treaty to the Cherokees. 
This was expressly engaged by the thirteenth article, and is 
not altered by the supplement. Second, that the compensa- 
tion to be made to reservees of the third class must be paid out 
of the six hundred thousand dollars set apart in the supple- 
mentary articles. That this is the true interpretation of the 
treaty, Ihave no doubt. It is not pretended that the present 
claim can be paid out of any appropriation made in execution 
of the treaty for the cession of the Indians’ title to their lands; 
and, if the views of Mr. Butler be correct, it follows with equal 
certainty that this class of reservations is not included in the 
third supplemental article. That provision includes only the 
third class of reservations which were first proposed to be con- 
firmed by the thirteenth article, but were finally relinquished, 
and declared void by the first article of the supplement, it 
being the determination of the President not to allow any pre- 
emptions or reservations—his desire being that the whale Oher- 
okee people should remove together, and establish themselves 
in the country provided for them west of the Mississippi tiver. 
It was this last-named class, only, that was abrogated by the 
first supplemental article. The right of compensation for the 
first and second classes, as stipulated by the thirteenth article, 
remains unaffected by the supplement. The rights and obli- 
gations of the patties in this respect underwent no change by 
the supplementary articles. Beyond doubt such claims are 
valid; but they cannot be allowed out of the Indian fund, but 
must be paid by the United States,-in pursuance of the closing 
paragraph of the thirteenth article. The question propounded 
will be readily answered by applying these principles to the 
language of the appropriation acts above mentioned. 

In reference to the act of the 2d July, 1836, it is only neces- 
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sary to remark that the clause selected by. the counsel, and 
solely relied upon in the argument in support of the views of 
the claimant, afford no grounds whatever to authorize the pay- 
ment of this claim, ‘Fhat appropriation was made for the re- 
moval of the Cherokees and for spoliations according to the 
third article of the supplementary treaty, and it is specifically 
confined to those objects by direct words, and cannot be diverted 
to any other purpose without a clear violation of.lay. Further 
comment on this point is unnecessary, it being too cleat to ad- 
mit of a doubt. 

The main reliance, Rbwevers: is placed upon the =? sec- 
tion of the act of the 12th June, 1838. The appropriation in 
that section of one million forty-seven thousand and sixty- 
seven dollars was made in full for all objects specified in the 
third supplementary article of the treaty aforesaid, and for the 
further object of aiding in the subsistence of the Indians one 
year after their removal west. _ 

It is insisted that the third supplementary article was sub- 
stituted for the thirteenth article in the original draught of the 
treaty, and that the former embraces all the objects and stipula- 
tions originally contained in the latter provision; and therefore 
that any sum of mpney appropriated for all the objects specified 
in the third supplementary article may be applied to the pay- 
ment of this claim, inasmuch as it.was allowed by the con 
missioners under, one of the clauses of the article for which 
the supplementary provisions were substituted. It must be 
perceived, it seems to me, that the question thus presented in- 
volves a principle distinctly decided by my predecessor, Mr. 
Butler, in the opinion given by him on the 6th of December, 
1836, above ‘mentioned. However that may be, the ground 
assumed cannot be sustained. The error consists in the as 
sumption that the whole of the thirteenth article was annulled 
by the first article of the supplement, and incorporated into the 
new provision. In the outset,.before any of these claims had 
been paid at the treasury, probably no one representing the in- 
terests of the Indians would have been satisfied with sucha 
construction. It would then have been unjust, in the extreme, 
to have held that they have agreed to accept the sum of six 
hundred thousand dollars in fall discharge of all the stipulations 
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specified in both provisions; and yet such would be the effect 
if the two articles are equivalent provisions—the one being a 
substitute entirely forthe other. If such a construction would 
have been erroneous at the date of the treaty, it is no less so 
now, when most of these cleims have been paid. It was agreed 
in the first supplementary article that ‘all the pre-emption 
rights and reservations provided for in articles twelve and thir- 
teen shall be, and are hereby, relinquished and declared paid.” 
It is difficult, 1t seems to me, to misunderstand this provision. 
No pre emption rights had been acquired; and all such being 
inconsistent with the determination of the President, that the 
whole Cherokee people should remove together, the provision 
which proposed to grant such rights was annulled, and an 
equitable addition in lieu of it was made to the gross amount 
allowed to the nation. Reservations which it had been pro- 
posed to confirm by the thirteenth article, being also incon- 
sistent with the purpose of removal, were likewise relinquished, 
and all such reservations were provided for in the new pro- 
vision, to wit: the supplementary article. 

But reservations under former treaties, which had been pre- 
viously lost, or abandoned by compulsion, remained unaffected 
by the stipulations of the first article of the supplement. For 
ail such, a right of compensation had been secured in the thir- 
teenth article, which the United States agreed to pay, independ- 
ently of the consideration-money allowed to the Cherokees 
for their claims for spoliations and the cession of their lands. 
In regard to those last-named reservations, the treaty, as it 
was first negotiated, required no change to enable the Presi- 
dent to carry out his expressed determination, that the whole 
Cherokee people should remove together. Without any alter- 
ation, all such reservees were to remove, and to receive com- 
pensation for the rights which they had lost, or been obliged to 
abandon. ‘The alteration effected by the supplement was, there- 
fore, made to embrace reservations for which a compensation 
had been provided. It extended to those only which it had 
been proposed to confirm by the thirteenth article; and this was 
the view taken by Mr. Butler shortly after the treaty was ratified ; 
and I have no doubt it is correct. . 

In the course of my investigation of this question, my at- 
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tention has been drawn to the joint resolution of Congress of 
the 15th of June, 1844: That resolution merely directs the 
Secretary of the Treasury to pay, or cause to be paid, the sev- 
eral sums found due to claimants under the Cherokee treaty 
of 1836, out of the unexpended balance of appropriations made 
for the payment of such claims. In my opinion no appropri- 
ation was ever made for the payment of this class of claims; 
and, of course, there cannot be any balance unexpended. I 
am urged to adopt the views of the claimant, inasmuch as sim- 
ilar claims were paid prior to the treaty of the 6th of August, 
1846. Error should be corrected, when practicable, as soon 
as it is discovered. Moreover, all the previous errors in this 
tespect were corrected by the third article of that treaty, and 
provision made for reimbursing the fund for the amounts thus 
paid for this class of reservations. In correcting the previous 
errors, it is manifest that the parties themselves, as well as 
the President and Senate, must have adopted the construction 
that none of the appropriation acts before referred to authorized 
the payment of these claims. After the parties have adopted 
this construction, and secured its benefits in the form of a 
new treaty stipulation, it is too late to insist upon the opposite 
view of their rights. 

The United States and the Indians are bound by this con- 
struction; and it is the duty of the accounting officers of the 
treasury to adhere to and enforce it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
NATHAN CLIFFORD. 
Hon. R. J. Wacker, 

Secretary of the Treasury. 


ACCOUNTS AND ACCOUNTING OFFICERS. 


The accounting officers of the treasury are not authorized to allow a claim for 
unliquidated damages, alleged to have been sustained by a contractor for em- 
igrating Indians, in consequence of the interference of and performance by 
the officers of the government of a part of the services. 
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If the contractors in this case have any equitable claim upon the government for 
damages, they can be awarded only pursuant to a future act of Congress. 

This question having been several times decided, must be, so far as the office of 
the Attorney General is concerned, considered to be closed. | 


ATTORNEY GENERAL’S OFFICE, 
September 31, 1847. 


Str: The claim of Alexander Anderson, and others, to 
which the accompanying papers relate, has been twice referred 
to this office. On the first occasion, after I had bestowed 
some consideration upon the subject, the papers were with- 
drawn, I believe at the instance of the claimants, before an 
opinion was prepared, to afford them an opportunity to be fur- 
ther heard before the Commissioner of Indian Affairs, in rela- 
tion to the facts set forth in his first communication. On 
the 15th ultimo, during your absence, the papers were again 
submitted to me by the acting Secretary of War, together 
with certain additional documents, all of which are herewith 
returned. The facts of the case are very fully set forth by the 
Commissioner of Indian Affairs in his communications of the 
5th January and 14th September, 1847. From these, and 
the accompanying papers, it appears that a contract had been 
entered into between the government of the United States and 
certain persons for the removal of the Choctaw tribe of Indians 
from the State of Mississippi to the country provided for them 
west of the Mississippi river. Under this coutract some of the 
Indians had been emigrated, and the accounts of the contractors 
for their services; on that behalf, had been adjusted and paid; 
and the present dispute arises in reference to a party of two 
hundred and sixty-two that were collected for emigration through 
the instrumentality of Colonel Fisher, who had acted as their 
attorney. After they had been collected’ by Colonel Fisher 
they were encamped about four miles from Jackson, where he 
subsisted them in the encampment at his own expense. The 
letter of Colonel Fisher discloses the circumstances under 
which he collected this party of Indians and subsisted them 
previous to their emigration. The substance of his statement 
is, that an arrangement had been made between H. K. Bar- 
stow, an agent of the contractors, and himself, in the month of 
March, 1846, that he should return to the interior, where the 
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Choctaws lived, and collect a party for removal, and have 
them ready to start by the Ist of May; by which time Barstow 
was to return and take charge of them. He agreed to leave 
his brother with him, with funds to subsist the Indians and 
pay all expenses. It seems, however, that no funds were fur- 
nished hy Barstow; for Colonel Fisher says he paid all ex- 
penses of removing and subsisting them until they reached the 
camp, near Jackson. When he arrived, no agent of the con- 
tractors being there, either to receive the Indians or to refund 
him the money he had expended, he delivered them over to 
the’ superintendent. ‘I'he expenditures incurred by Colonel 
Fisher have since been paid to him by the United States. 
General Armstrong, the superintendent, informed the agents of 
the contractors that these Indians were assembled and ready 
to emigrate, and that he expected the agents, or some one 
properly authorized by the contractors, to be at the camp and 
remove them in pursuance of the stipulations of the contract; 
by which they were bound “ to act with the greatest energy 
and industry, and to use all. proper persuasion and means to 
induce the said Indians to remove within the shortest practica- 
ble period.”’ 

The agents informed him that they were unable to raise the 
necessary means. In consideration of this information, and 
of the circumstances in which the Indians were placed, General 
Armstrong, deeming it essential to the interests of the United 
States that they should not be permitted to disperse, felt it to 
be his duty to undertake the business in behalf of the govern- 
ment, and accordingly hired wagons and moved on to Jackson 
the ncxt day. As he was about to start for Vicksburg, another 
agent of the contractors arrived, with authority from his em- 
ployers to superintend the emigration. 

Regarding the contract as forfeited, by the neglect of the 
contractors to meet the terms and sipalatons of their agree- 
ment, and having commenced the journey, the superintendent 
concluded to carry forward the removal on behalf of the gov- 
ernment, and declined to surrender over the Indians to the 
agent of the contractors, and the Indians were emigrated by 
the agents of the United States, at an expense of $2,747 52. 

Under these circumstances, more fully detailed in the pa- 
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pers, the account for removal is presented by the contractors, 
charged at the full contract price, amounting to $7,099 33. 

It appears, however, from the argument of their counsel, that 
they would be satisfied with the difference between that sum 
and the amount actually expended by the government in ef- 
fecting the removal of the Indians. The claim was first pre- 
sented to the Commissioner of Indian Affairs, who rejected it 
Sth January, 1847. It was afterwards submitted to the Second 
Auditor, and also to the Second Comptroller, who, without 
expressing their views upon the merits of the claim, concur in 
the opinion that the accounting officers of the treasury have no 
authority to adjust it. Considering the facts in the most favor- 
able light for the claimants, in my view of the case it is but a 
claim for damages, in not allowing the agent of the contractors 
to carry forward the removal of these [ndians after it had been 
undertaken by the superintendent in behalf of the United 
States. The fact is beyond question, that the Indians were 
removed by the government, and not by the contractors. 
They paid no part of the expense, and rendered none of the 
services in accomplishing that object. It is admitted that the 
services in the emigration of the Indians were rendered by the 
agents of the United States, and the expenses incident thereto 
have been paid from the national treasury. In view of all the 
circumstances, I think it would be unreasonable to regard 
Colonel Fisher as the agent of the contractors, in collecting 
the Indians and subsisting them in the encampment, especially 
after he has presented his account to the department, and it 
has been adjusted and paid. 

The arrangement spoken of by Colonel Fisher cannot be re- 
garded as an effective contract, neither party having any legal 
right to enforce it. At best it was but a loose conversation, of 
no binding effect, without any specification of the number to 
be collected, or of the cornpensation to be paid for the service. 
Surely it might well be disregarded by Colonel Fisher after 
the agent had neglected to furnish the necessary funds, accord - 
ing to. the understanding of the parties. It is an undisputed 
fact, I believe, that the arrangement was never complied with 
by the agent, and it was finally repudiated by Colonel Fisher 
when he turned over the Indians to the superintendent. If 
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the rule that a subsequent ratification is as good as a previous 
authority has any application to the facts of this case, certainly 
it cannot avail in favor of the claimants. 

It was the government, and not the contractors, that ratified 
the acts of Colonel Fisher, by paying him for his services. 
‘The conclusion is irresistible that the contractors did nothing 
in reference to this party of Indians, in execution of their con- 
tract. ‘Their claim, if any they have, is on account of the re- 
fusal of General Armstrong to relinquish the undertaking and 
accept the services of their agent when tendered. If that re- 
fusal was rightfully made, then they have no claim whatever; 
if wrongfully, then their claim is for damages for a breach of 
the contract. ‘The only question, therefore, that arises, which 
it is necessary to decide; is, have the accounting officers juris. 
diction of such aclaim? I think not. The powers and duty 
of the Commissioner of Indian Affairs in reference to accounts 
are very clearly defined by the third section of the act 9th July, 
1832: it provides ‘‘ that all accounts and vouchers for claims 
and disbursements connected with Indian affairs shall be trans- 
mitted to the said Commissioner for administrative examina- 
tion, and by hitn passed to the proper accounting officer of the 
Treasury Department for settlement.’’ It is made the duty of 
the Auditor, by the fifth section of the act of 2d September, 
1789, ‘to receive all public accounts, and, after examination, 
to certify the balance, and transmit the amount, with the 
vouchers and certificate, to the Comptroller for his decision 
thereon.’? The Comptroller is directed, by the third section 
of the same act, ‘‘ to examine all accounts settled by the Au- 
ditor, and certify the balances arising thereon to the Register.”’ 
Subsequent acts, not necessary now to be considered, create 
additional auxiliary officers and distribute their duties. it is 
evident that damages for a breach of contract, occasioned by 
the interference of the officers of the government, are not em- 
braced within the terms of the law authorizing the accounting 
Officers of the treasury to adjust ‘public accounts.”’ If the 
contractors have been damaged in this respect, Congress alone 
can redress the injury. The authorities cited by the Comp- 
troller are conclusive on this point. The question must be 
considered as closed, so far as this office is concerned, by the 
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opinions given by my predecessors, in which I entirely concur. 
Under this view of the case, I consider it unnecessary to ex- 
press any opinion as to the merits of the claim for damages, 
deeming it more appropriate to leave that question to be deter- 
‘mined by Congress. 
I have the honor to be, sir, respectfully, your obedient ser- 
vant, 
NATHAN CLIFFORD. 
Hon. Wittiam L. Marcy, 
Secretary of ‘War. 


PENSIONS OF WIDOWS OF NAVY OFFICERS AND SEAMEN. 


The acts of Congress granting pensions to widows of officers, seamen, and 
marines, who have died whilst in the service, or from disease contracted or 
injuries received whilst in the line of their duty, do not include cases of widows 
of engineers in the navy appointed pursuant to the act of 1842. 

There being no law authorizing the allowance of pensions to such widows, it 
follows that there is none prescribing the rate at which they shall be paid. 

Pensions to widows of officers, seamen, and marines, when allqwable, com- 
mence from the date of the passage of the act (1834) in cases where the death 
of the husband occurred prior to that time, and from the death of the husband 
in all other cases. 


ATTORNEY GENERAL’S OFFICE, 
October 14, 1847. 


Srr: I have examined the papers in the case of Mrs. Sarah 
Heberd, and submit the following opinion for your considera. 
tion: 

The applicant in this case claims a pension under the act of 
June, 1834, to commence from the date of the act. She ts the 
widow of Andrew Heberd, late a chief engineer, who died on 
the 4th of August, 1847. The law authorizing the employ- 
ment and regulating the pay of engineers was passed on the 
3ist August, 1842. The first section of the act provides ‘that 
the Secretary of the Navy shall appoint the requisite number 
of ‘engineers and assistant engineers, not excceding one chief 
engineer, two assistant, two second assistant, and three third 
assistant engineers, for each steam ship-of-war for the naval 
service of the United States.’? By the fourth section the Sec. 


632 HON. NATHAN CLIFFORD 


Pensions to Widows of Navy Officers and Seamen. 


retary is directed to appoint ‘<a skilful and scientific engineer- 
in-chief, who shall receive for his services the sum of three 
thousand dollars per annum, and shall perform such duties as 
the Secretary of the Navy shall require.of him touching that 
branch of the service.”? The seyenth section of the naval 
appropriation act approved March 3, 1845, provides ‘that, in 
lieu of the mode heretofore provided by law, the engineer-in- 
chief and chief engineers of the navy shall be appointed by the 
President, by and with the advice and consent of the Senate.’” 

It is worthy of special notice, in the outset, that the act to 
regulate the appointment and pay of engineers, while it pre- 
scribes the necessary rules for the distribution of prize-money, 
is entirely silent in relation to the allowance of pensions. The 
same remark applies to firemen and coalheavers authorized to 
be enlisted by the second section of the same act. ‘The closing 
sentence of the fifth section, in my opinion, has no reference 
whatever to pensions. It relates exclusively to the laws, rules, 
and regulations for the government of the naval service, to 
which engineers are made subject. 

The questions submitted are: Ist. Is an engineer’s widow 
entitled to a pension? 2d. If so, at what rate per month shall 
she be paid? 

‘The first question depends upon the construction to be given 
to the act of the 30th June, 1834, and the previous laws upon 
the same subject. The first section of the act of 1834 provides 
‘¢ that all tne provisions and benefits of the act of the twenty- 
eighth of June, one thousand eight hundred amd thirty.two, 
entitled ‘ An act further to extend the pension heretofore granted 
to the widows of persons killed or who died in the naval ser- 
vice,’ be continued for another term of five years to all those 
widows who have heretofore had the benefit of the same; and 
the same are hereby extended to the widows of officers, sea- 
men, and marines who have died in the naval service since 
the first day of January, one thousand eight hundred and 
twenty-four, or who may die in said service by reason of dis- 
ease contracted, or of casualties by drowning or otherwise, or 
of injuries received while in the line of their duty; and the 
pensions of such widows shall commence from the passage of 
this act.”” | 
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The effect of that provision was, first, to continue all the 
provisions and benefits of the act of 1832 for another term of 
five years to all those widows who have heretofore had the 
benefit of the same; secondly, to extend those provisions and 
benefits to the widows of officers, seamen, and marines who 
have died in the naval service since the lst day of January, 
1824; and, thirdly, to extend the same provisions and benefits 
to the widows of officers, seamen, and marines who may die 
in the naval service by reason of disease contracted, or of 
casualties by drowning or otherwise, or of injuries received 
while in the line of their duty. 

It is insisted that, by a liberal interpretation of the act, Mrs. 
Heberd’s case may be included in the third class. To effect 
this object, it is contended that the act should be regarded as 
prospective in a double aspect; that it applies to offices subse- 
quently created in the naval service, as well as to subsequent 
appointments to offices previously authorized by law. No doubt 
the pension, being annexed to the office, inures as fully to the 
widows of officers subsequently appointed as to those whose 
husbands were in the service at the date of the act. It em- 
braces not only the widows of those officers, seamen, and ma- 
rines, who have died in the naval service since the first day 
of January, 1824; but the widows of those who may die in said 
service, under the circumstances therein mentioned. It is 
clear, therefore, that it includes subsequent appointments to 
offices then recognised by law. Whether it can be extended 
to other employments in the naval service, unknown to the 
law at the passage of the act, must depend ina great degree 
upon the nature and character of the previous acts, whose 
provisions and benefits were continued and extended by the 
act under consideration. The language of the act of 1834 is 
peculiar, and should be kept distinctly in view. Whatever 
may be its effect, it is reasonable to presume.that it was based 
upon the offices in the navy as they existed at that time. It 
must be admitted that it does not, in terms, purport to include 
those not in existence. The legislation of Congress,‘in rela- 
tion to pensions, does not favor that conclusion. It has not 
been the habit of Congress to legislate upon this subject in 
advance. The pension acts, which are very numerous, have 
generally been limited in their operation to short periods, and 
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carefully restricted to cases of urgent demand. The truth of 
this remark is strikingly exemplified by the act of 1832, to 
which I now invite your attention. The first section provides 
that in all cases where provision has been made by law for 
five years’ half pay to widows and children of officers, seamen, 
and marines, who were killed in battle, or who died in the 
naval service of the United States, and in all cases where pro- 
vision has been made for extending the term of five years, in 
addition to any term of five years, the said provision shall be, 
and is hereby, extended for an additional term of five years, 
so far as respects widows only, to commence at the end of the 
current or last expired term of five years in each case, respect- 
ively. All will admit, I presume, that the provisions of these 
two acts must be considered together, in order to collect the 
true meaning of the act of 1834. It will be perceived that pen- 
sions under the law of 1832 were strictly limited to cases 
where provision had been previously made, or the term ex- 
tended, for the five years’ half-pay of widows. The act of 
1834, in adopting that act as its basis, adopts the same limita- 
tions which clearly restrict its operation to the offices in exist- 
ence at the time of its passage. No one will pretend that any 
provision was ever made for the widows of engineers prior to 
that time. 

The phrase ‘‘in all cases where provision has been made’? Is 
twice repeated in the law of 1832, and cannot be regarded as 
insignificant or without meaning; and unless it be so, it Is 
impossible, it seems to me, to maintain the construction as- 
sumed by the claimant. The prospective words in the act of 
1834 are fully satisfied without extending their application to 
offices subsequently created. The words ‘may die’’ unques- 
tionably refer to time to come; but they have reference in this 
case to the death of the husband, and not to the office which 
he filled. In other words, widows whose husbands may die 
after the passage of the act of 1834 are entitled to a pension, 
whether the husband was appointed before or after that time, 
provided he filled an office in the navy which was in exist- 
ence at the date of the act. In other cases, pensions cannot 
be allowed, unless they are authorized by the act creating the 
Office. The contrary fule would produce this absurdity—that, 
whenever a new office is created in the navy, silence on the 
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part of Congress would be equivalent to the granting of a pen- 
sion. No office could be created without this result, unless 
Congress saw fit to negative the inference by express enactment. 
In my judgment, no such interpretation of the act of 1834 
should ever receive the sanction of the department. These 
views will be much strengthened by reference to the second 
section of the act of the 24th August, 1842, which provides 
that all pensions to officers and seamen in the naval service 
shall be regulated according to the pay of the navy as it existed 
on the first day of January, one thousand eight hundred and 
thirty-five. Atthat time, there was no corps of engineers at- 
tached to the navy; and of course the pension in this case, if 
one were allowed, could not be adjusted in accordance with 
the requirements of that act. There being no other law upon 
the subject, the department is left without any guide. It can- 
not be admitted that Congress has authorized a pension with- 
out presenting some mode to ascertain the amount. The rule 
contended for by the claimant (half the present pay) might be 
a very good one, if it had any legal sanction; but, unfortu- 
nately for the argument, it reposes upon no authority of law. 
The conclusion, it seems to me, is irresistible, that no pension 
can be allowed, there being no law prescribing at what rate such 
pensions shall be paid. Probably, at the suggestion of the de- 
partment, Congress will at once correct the omission. 

The argument for the claimant suggests the case of passed 
midshipmen as furnishing a precedent in favor of this claim. 
Notso. Ht appears from the Naval Register that the grade of 
passed midshipmen was recognised as early as the year 1820. 
No doubt it was instituted in pursuance of the authority reposed 
in the President to fix the pay of petty officers, midshipmen, 
seamen, ordinary seamen, and marines. This authority was 
first conferred by the seventh section of the act to provide a 
naval armament, approved on the 27th of March, 1794, and 
was embraced by subsequent provisions, till the passage of the 
pay law of 1835. On the 25th of June, 1827, the following 
general order was approved by the President: ‘* Passed midship- 
men will receive warrants as such, will take rank of all other 
midshipmen, and will receive the pay of twenty-five dollars 
per month and two rations per day.”? ‘This regulation, cer- 
tainly made in pursuance of law, so far as regards pay, remained 
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unchanged on the first day of January, 1835, and continues to 
this time as the rule of the department in relation to the allow- 
ance of pensions to the widows of passed midshipmen under 
the act of 1834. ‘Their pensions are paid at the rate of twelve 
dollars and fifty cents per month. 

After careful investigation, I am of the opinion that none of 
the cases cited in the argument will justify the present claim. 
Assistant surgeons mentioned in existing laws, are the same 
as surgeons’ mates in the previous acts. 

The same remark applies to commanders and masters, whose 
titles were changed by the act of the 3d March, 1837. It is 
very clear that this act furnishes no ground of argument in 
favor of the present claim. It provides that ‘such change of 
title shall not affect the rank, pay, or privileges of any master- 
commandant or sailing-master now in the service.”’ 

J am of opinion, therefore, that existing laws do not authorize 
the allowance of a pension to the widow of an engineer in the 
navy. Such being my opinion, it follows, of course, in my 
view of the case, that there is no law prescribing at what rate 
such pensions shall be paid. 

In answer to the further inquiry of the Commissioner, I have 
to remark that the practice of the department in relation to the 
commencement of pensions is unquestionably correct. Where 
the death of the husband occurred prior to the passage of the 
act-of 1834, the pension should commence from the date of the 
act. In all other cases, it should commence from the time of 
the husband’s death. Otherwise a widow might be entitled 
to receive a pension retroactively during the whole period her 
husband was in office. In some other cases, probably, as in 
this case, if allowed from the date of the act, the pension would 
commence from a period before the husband entered the service; 
and when a few more years have elapsed, the rule, if followed, 
would allow a pension to a widow to commence before her 
husband was born. The rule adopted by the department 
should be adhered to. 

I have the honor to be, very-respectfully, sir, your obedient 
servant, ) 





‘ | NATHAN CLIFFORD. 
Hon. W. L. Marcy, 
Secretary of War. 
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THE PRE-EMPTION CLAIM O¥ JAMES SLAUGHTER. 


Where a settler upon certain public lands on the east bank of the Mississipp! 
river—which, when subsequently surveyed, was designated as the southwest 
fractional quarter of section twenty-five—failed to make payment therefor 
prior to the day appointed for the public sale of lands in that vicinity; and, 
by his agent, on that day refused to enter and pay for the same unless he 
could be permitted also to enter the southeast fractional quarter-section; and 
not being gratified in that respect, (the land officers refusing his request, and 
offering all the lands at public sale, and actually selling the south east fractional 
quarter, and afterwards obtaining a confirmation of their proceedings,) by his 
agent having applied to the Secretary of the Treasury for a hearing in respect 
to his claim of pre-emption—pecipeD, that he abandoned his claim by refusing 
to make payment unless he could be permitted to enter the southeast fractional 
quarter-section, and that by such refusal he forfeited al right which he had 
previously acquired to the premises. 

The pre-emption act of 19th of June, 1834, expressly declares that its provisions 
shall not be available to those who fail to make the proof and payment required 
before the day appointed for the commencement of the public sale. 

The claim presented having no merit in law or equity, the decision of the Com- 
missioner of the General Land Office, approving the proceedings of the register 
and receiver, should be affirmed. 


ATTORNEY GENERAL’S OFFICE, 
October 27, 1847. 

Sir: I have examined the papers, which you referred to me, 
relating to the claim of James Slaughter to certain pre emption 
rights under the act of 19th June, 1834, and submit the fol- 
lowing opinion for your consideration : | 

It appears from the report of the Commissioner of the Gene- 
ral Land Office, that evidence in favor of the claim was filed 
in the district land office on or about the 6th dof June, 1836. 
Slaughter’s affidavit, dated 16th of May, 1836, states that in 
the year 1833 he settled upon the east bank of the Mississippi 
river, about two and a half miles above the Yazoo pass or 
Bayou, at a place called Little Plum Orchard, on land supposed ' 
to have belonged to the Chickasaw nation; that he resided on 
the place with his family, in a house crected by himself, and 
in 1833 cultivited a small piece of ground in garden vegetables, 
and had continued to have the actual and absolute possession 
of the premises from the time of settlement to the date of the 
affidavit. He further says that the land had never been sur- 
veyed, which he alleges as a reason for not describing tt with 
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more particularity; but asserts that it lies between the premises 
of Jackson Wright and land occupied by Solomon Wyatt. 
Three witnesses corroborate the substance of this affidavit as 
above given. Additional evidence was filed on the 18th of 
December, 1841, in which two witnesses testify, as they say, 
of their own knowledge, that James Slaughter had a dwelling- 
house on the premises, and personally resided there with his 
family, and cultivated on the southwest fractional quarter of 
section twenty-five, township thirty, range four west, and had 
the same in possession and cultivation of the 19th of June, 
1834, and continued to possess and cultivate the same until 
the fall of 1835, when he sold his right, title, and claim to said 
quarter section to John Fulton; and that said place has been 
possessed and cultivated, under said Fulton’s claim, to the 
date of the affidavit. 

The return of the survey to the register’s office was not 
made until the 6th of July, 1843, and for that reason no action 
could be taken by the land officers on the filing of this affidavit. 
By a copy of the survey attached to the affidavit of Slaughter, 
it appears that fractional section twenty-five was divided into 
several lots. [Here follows a diagram, which the compiler is 
obliged to omit.] In the mean time, it would seem, from -the 
report of the Commissioner, all land sales in that district had 
been suspended in consequence of the unsettled state of the 
Indian claims under the Choctaw treaty of 1830; and the land 
officers were directed to examine and determine upon every 
claim which should be presented in due time, and report the 
same, first requiring the parties in each case to tender an 
amount sufficient to pay for the claim, but not to consummate 
the entry without further instructions. ‘I'he reasons assigned 
for this course are, that the want of definite knowledge relative 
to the Choctaw reservations rendered it impracticable for the 
General Land Office at that time to take any other steps to 
enable the claimants to secure their respective nights. Under 
those instructions, the Commissioner says that the then regis- 
ter and receiver reported their adjudication of the claim of 
James Slaughter, allowing him lots four and five, of section 
twenty-five, being the southwest fractional quarter of said 
section, according to the aforesaid copy of the survey. In 
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other words, the case shows that, Slaughter having made the 
requisite tender, his case was adjudicated and reported .in 
accordance with those instructions. Subsequent examination, 
at the General Land Office having shown that none of the. 
claims reported were interfered with by Indian locations, in- 
structions were given to the district land officers to call upon 
the respective claimants to make immediate payment, and to 
obtain their certificates. Nothing further was heard from the 
claim of Slaughter until after the public sale, when the district. 
land officers reported that Gully M. Brown, who alleges him- 
self to be the agent of Slaughter, appeared at their office just 
before the time of sale, and wanted to enter not only lots 
four and five, comprising, as you will observe, the southwest. 
fractional quarter-section, but also lots three and six, being the 
southeast fractional quarter. The four lots make in the aggre- 
gate two hundred acres. The land officers refused to permit 
the entry of said four lots, and the agent declining to pay for 
lots four and five, being those embraced in the original claim, 
unless he was permitted at the same time to pay for the adjoin- 
ing lots, the laud officers offered the whole at public sale, and 
lots three and six were purchased by Celia Snyder; whereupon 
the whole subject was referred to the General Land Office at 
the instance of Brown, as appears by his letter of the 23d of 
October, 1846, and the action of the register and receiver was 
approved by the Commissioner on the thirteenth of the follow- 
ing month. f 

On the 19th of March, 1847, said Gully M. Brown, as the. 
attorney of Slaughter, made a communication to the Secretary 
of the Treasury, complaining of the action of the Commis- 
sioner and of the officers of the local land office in the premises, 
and praying the suspension of the issuance of a patent to Mrs. 
Snyder, and that Slaughter may have a new hearing on his 
claim; that the entry of Mrs. Snyder may be formally cancelled 
and set aside; and that Slaughter may be ultimately permitted 
to make entry thereof under his pre-emption claim; and that 
he may have such other and further relief as he is entitled to, 
and as the law will permit. 

The above is a summary of the facts and proceedings in re- 
lation to the original claim of Slaughter, collected from the 
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report of the Commissioner and the accompanying documents. 
The depositions which have been produced, of recént date, 
referring to a different location, are omitted in this statement 
for the following reasons: First, because they contain nothing 
to impugn the action of the land officers in the premises, nor 
to affect the rights of the parties in the present dispute. Sec- 
ondly, because they constitute no part of the evidence which 
was before the land officers, whose adjudication the Secretary 
of the Treasury is called upon to revise. Thirdly, because, in 
a conflict of title between a pre-emption claimant’ and a pur- 
chaser at a public sale, the rights of the former must depend 
upon the state of his proofs immediately before the day ap- 
pointed for the commencement of the sale. 

Believing that these principles are fully supported both by 
precedent and by the express words of the law, I proceed, with- 
out further explanation, to state my opinion as to the respective 
titles. upon the evidence which was filed at the time, and now 
applicable to the adjudication which you are requested to r- 
verse. ‘here is no dispute about the identity of the tract which 
was purchased by Mrs. Snyder; and the fact is distinctly proved 
that the original claim of Slaughter referred to the southwest 
fractional quarter section of lot twenty-five. With the affidavit 
before me that was filed in 1541, I can entertain no doubt on 
this point, which renders it unnecessary to consider the addi- 
tional objection arising from the sale to Fulton. The evidence 
discloses no ground to justify the subsequent attempt to change 
the location or to extend the limits to the other quarter section. 
It results, as a necessary conclusion from these premises, that 
Slaughter abandoned his claim when he refused to take the 
tract to which the evidence applied, unless he could be permit- 
ted to enter the southeast fractional quarter section, to which 
he had no right. The effect of the previous tender was obvi- 
ated by the demand of payment; and the condition which he 
annexcd to his last offer being unauthorized by law, was equiv- 
alent toarefusal to pay. By a refusal to make payment before 
the day appointed for the commencement of the public sale, 
he forfeited all right which had been acquired to the tract, to 
which the evidence applied; and with respect to the tract 
marked three aud six in the survey, no evidence had been 
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adduced, and of course there could be no foundation for the 
claim. The title not having been pefected according to the 
requirements of law, it was certainly competent for the register 
and receiver to offer the whole tract at public sale; and it 
having been offerei, so mitch of it as was not sold is now open 
to sale at private entry. These propositions, it seems to me, 
are too plain to require any further elucidation. Under the cir- 
cumstances, I deem it unnecessary to do more than to refer to 
the several acts of Congress bearing upon the question. 

The first section of the act of the 19th of June, 1834, pro- 
vides, ‘ that every settler or occupant of the public lands, prior 
to the passage of this act, who is now in possession, and cul- 
tivated any part thereof in the year 1833, shall be entitled to 
all the benefits and privileges provided by the act entitled ‘An 
act to grant pre-emption rights to settlers on the public lands,’ 
approved the 29th May, 1830; and the said act is revived, and 
shall continue in force two years from the passage of this act, 
and no longer.’? The benefits and privileges of the act of the 
29th of May, 1830, are mainly conferred in its first‘ section, 
which enacts, ‘that every settler and occupant of the public 
lands, prior to the passage of this act, who is now in posses- 
sion, and cultivated any part thereof in the year one thousand 
eight hundred and twenty-nine, shall be, and he is hereby, 
authorized to enter with the register of the land office for the 
district in which said lands may lie, by legal subdivisions, 
any number of acres not more than one hundred and sixty, 
as a quarter-section, to include his improvement, upon paying 
to the United States the then minimum price of said-land.”’ 

The third section provides ‘ that, prior to any entries being 
made under the privileges given by this act, proof of settle- 
ment or improvement shall be made to the satisfaction of the 
register and receiver of the land district in which such lands 
may lie, agreeably to the rules to be prescribed by the Com- 
missioner of the General Land Office for that purpose; and ¢hat 
all assignments and transfers of the right of pre-emption given 
by this act prior to the issuance of patents, shall be null and 
void.”’ 

By the fourth section, it is enacted ‘‘ that this act shall not 
delay the sale of the public lands of the United States beyond 
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the time which has been or may be appointed for that purpose 
by the President’s proclamation; nor shall any of the provisions 
of this act be available to any person who shall fail to make the 
ptoof and payment required before the day appointed for the 
commencement of the sale of land, including the tract or tracts 
on which the right of pre-emption is claimed.’’ 

By a recurrence to the faets of the case, you will observe that 
the action of the register and receiver was in precise conformity 
with the requirements of law. No reason is perceived, there- 
fore, why the decision of the Commissioner approving their 
doings should not be affirmed. Slaughter’s claim, upon the 
evidence submitted, has no merit either in law or. fact. 

I have the honor to be, very respectfully, sir, your obedient 


servant 
NATHAN CLIFFORD. 


Hon. Roserr J. Waker, 
Secretary of the Treasury. 


CONCERNING BOUNTY LANDS AND TREASURY SCRIP FO SOL- 
DIERS. 


j 


Discharged soldiers who have once elected to take treasury scrip instead of boun- 
ty lands, and have obtained the requisite certificate therefor from the Com- 
missioner of Pensions, cannot afterwards be permitted to surrender such scrip 
and obtain a warrant for lands instead. 

The act of 11th February, 1847, gives to the soldier but one election; and when 
that is made known, it becomes the duty of the department to conform to it by 
issuing the evidence of the claim, which completes the proceeding. 


ATTORNEY GENERAL’S OFFICE, 
October 30, 1847. 


Sr: The papers in the case of David Stutsman, which you 
referred to me on the 23d instant, present but a single question, 
which is: Can a discharged soldier, who is entitled either to 
a certificate for bounty land or treasury scrip under the act of 
the 11th February, 1847, after he has made his election of the 
one, and it has been issued to him, surrender the same, and 
take the other? I think not, under the circumstances of this 
case. : 

It appears that the scrip was regularly issued to Stutsman on 
the 25th September, 1847, in pursuance of an application in 
writing previously made and signed by the party and subscni- 
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bing witness. The evidence that he has exercised the “ op- 
tion’’ secured to him by the second proviso in the ninth section 
of the act aforesaid, is full and uncontradicted. This being so, 
and the Commissioner of Pensions having certified that there 
was no error in the issuance of the scrip, the law is fully ex- 
ecuted, and Stutsman must abide by his own decision’ in the 
premises. By that proviso the party has but one election; and 
when that is made known, it becomes the duty of the depart- 
ment to conform to it by issuing the proper evidence of the 
claim, which completes the. proceedings. 

I have the ‘honor to be, respectfully, sir, your obedient ser- 
vant, 


NATHAN CLIFFORD. 
Hon. Rosert J. Wacker, 


Secretary of the Treasury. 





THE TITLE TO CERTAIN LANDS IN LOUISIANA. 


Concessions of crown lands to individuals in Louisiana, executed in conform= 
ity with the laws and usages of the government of Spain whilst that Territory 
was under her dominion, and which were reserved in the treaty of Paris of 
1803, must, in general, be held to have been limited to such surveys, descrip- 
tions, and demarcations as were sufficient to sever them from the body of 
the public domain. 

There is no recognised principle of law to justify a eonstruction extending them 
beyond the actual surveys and locations upon which they were made. 

The title of Maurice Conway to the lands known as the ‘“‘ Houmas Tract,”’ situ- 
ate on the left bank of the Mississippi river, above New Orleans, which were 
once possessed by the Bayou Goula and Houmas Indians, and granted with 
their assent by Governors Unzaga and: Galvez, in front and back concessions, 
prior to the cession of Louisiana to the United States, was valid to the extent 
of the surveys and locations, (te wit, forty-two arpens from the said river,) 
and no farther. 

The two patents issued by the Executive on the 22d day of August, 1844, upon 
the Donaldson, Scott, and Clarke claims, so called, were unauthorized by law, 
and are void. 

But as the original concessions cannot be recognised to have conveyed any lands 
beyond the limit of forty-two arpens from the Mississippi river, those in the 
rear thereof, and which had not been otherwise granted, were vested by the 
treaty in the United States. 


ATTORNEY GENERAL’s OFFICE, 
December 31, 1847. 
Sir: In compliance with the joint resolution of Congress ap- 
proved 26th June, 1846, entitled ‘‘ A resolution in relation to 
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the issuing of grants of certam lands in Louisiana,’’ I have 
examined the questions submitted to me in the case to which 
it refers, and have now the honor to report the result of that 
examination, and my opinion thereon, for your consideration. 

The purpose which Congress had in view in ‘instituting this 
examination, is very fully and explicitly disclosed in the reso- 
lution. It provides ‘‘ that the Attorney General of the United 
States be, and he is hereby, directed to examine the evidences 
of title in the case of a certain Spanish land claim in the State 
of Louisiana, lying on the Mississippi, above New Orleans, 
commonly known as the Houmas claim, and to report his opin- 
ion thereon to the President of the United States; and if, in 
the opinion of the Attorney General, any patent or patents issued, 
or which may be issued under. such claim, shall have been, or 
shall be, issued contrary to law, that the President of the United 
States be, and he is hereby, requested to cause proceedings to 
be instituted in behalf of the United States, and to have the 
validity of such patent or patents judicially determined.”’ 

Two points of inquiry are obviously presented in the resolu- 
tion, neither of which can be satisfactorily answered without an 
accurate knowledge of the facts. The frst relates to the ttle 
of the claimants to the land referred to in the resolution, and 
requires an opinion as to the evidences in support of it; which 
presents a distinct issue‘involving the validity of the whole 
claim. The second refers tq the patents which have been issued 
on the claim, and by necessary implication to the circumstances 
under which those evidences of title were executed, and clearly 
puts in issue the authority assumed in granting them. The 
evidences of title to be examined are not specified, nor is there 
any designation of the source from which they should be de- 
rived, other than what may be inferred from the gesempuon of 
the claim to which they relate. 

Under these circumstances, and with a view to obtain all the 
documents relating to the claim, I addressed a communication 
to the Commissioner of the General Land Office on the 20th 
of December, 1846, calling his attention to the resolution, and 
requesting him to furnish me with any information in his office 
upon the subject, and received with his reply what I suppose 
to be a full compliance with my request. In the meanwhile, 
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other official engagements had intervened, admitting of no 
delay, and rendering it impracticable to complete the examina- 
tion, at that,time, in a manner which its importance seemed to 
demand, and it was accordingly postponed. Having since re- 
sumed the subject, and examined all the papers relating to the 
title in my possession, and fully considered the several argu- 
ments filed in the case, 1 will proceed to state the result of my 
investigations, amd the conclusions which I have formed upon 
the respective inquiries embraced in the resolution. 

It was my first object, after resuming the subject, to ascertain 
the origin of the title. There can be no doubt, I think, that a 
part of the tract of land in dispute was once possessed, and 
perhaps owned, by the Bayou Goula and Houmas Indians, 
who derived their right to the same under the authorities of 
the province of Louisiana, while it was subject to the dominion 
of France. The precise character of their interest, or the ex- 
¢ent and boundaries of their possessions, do not very satisfac- 
torily appear. The first title paper produced in support of the 
present claim appears to have been executed during the period 
of the Spanish rule over the province, about twenty-nine years 
before its formal: surrender and delivery by France to the Uni- 
ded States. It purports to be a copy of the conveyance from 
the chief of those two tribes to one Maurice Conway and Alex- 
ander Latil, aad bears date at New Orleans, the 5th October, 
1774, wherein the said chief, in consideration of the sum of 
one hundred and fifty dollars paid to him in goods, cedes to 
them “a tract of land measuring upwards of half a league, at 
the distance of twenty two leagues from this city, on this side 
of the river, joining on the upper side lands belonging to John 
the blacksmith; and on the lower side, the place where are 
erected the huts in which the said two nations of Indians now 
live; but when the said huts will be taken away, to be trans. 
ported on the other side of the river, the true boundary on the 
fower side will be the lands belonging to an old Acadian, 
named Peter; so by the measurement which the said purchas- 
ers will ‘make of the said tract of land according to the said 
boundaries, its exact contents will be ascertained.”? This pur- 
chase it appears was approved by Unzaga, the then governor 
of Louisiana, by his order or decree, bearing even date with 
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the conveyance, in which he also granted‘the lands to the pur- 
chasers, and directed them to apply to him in order that, in 
virtue of the sale and approbation, he might cause a complete 
title to be issued to them. 

There is no evidence that a formal ‘application in writing 
was ever made for a complete title, except what may be in- 
ferred from the recitals of the grant, which appears to have 
been regularly executed by Unzaga, on the first of November, 
1774, and is as follows: ‘‘In consequence of the above certi- 
fied copy and approbation of the sale that the chief named Cal- 
azare made, both in his name and in that of the Bayou Goula 
and Houmas Indian nations under his command, to Maurice 
Conway and Alexander Latil, of this city, of a tract of land 
which was granted to them by the ancient French governor, 
measuring upwards of half a league in front, on the river Mis- 
sissippi, on the coast of Cabahanoce, in the district of Mr. Ju- 
dice, joining on the upper side the plantation belonging to the 
blacksmith, and on the lower side that of an old Acadian 
named Peter, and there being no opposition made on the part 
of these two neighbors, and no injury being n.ade to their re- 
spective boundary lines, using of the faculty that the King has 
giver me, I grant, in his royal name, to the said Maurice Con- 
way and Alexander Latil, the above-mentioned tract of land, 
which measures upwards of a half a league in front on the 
aforesaid coast, with the common depth of forty arpens, join- 
ing on the upper side the plantation belonging to John the 
blacksmith, and on the lower side that of the old Acadian 
named Peter, that, as their own property, they may dispose of 
or enjoy the same, confurmably to the said sale and conditions 
imposed by the regulations concerning lands.”’ 

The extracts above given have not been compared with the 
original papers, there being none such in my possession in re- 
lation to this part of the case. Finding them, however, in 
translations furnished by the clainrants, which were published 
by the order of the Senate, and perceiving no reason to ques- 
tion their accuracy, 1 have adopted them in tracing this branch 
of the title. They will be found in Senate document No. 144, 
2d session 25th Congress, appended to the memorial of the heirs 
of Wade Hampton, which was presented to Congress in 183%. 
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Whatever practical difficulties might have arisen at that time 
in an attempt to ascertain the side lines above mentioned, 
growing out of the uncertainty that probably existed in regard 
to the precise boundaries of the adjoining locations, it must be 
adinitted, I think, that the land is too explicitly described on 
the face of the grant to be matter of controversy. The front 
is bounded on the river; it has aeommon depth of forty arpens, 
which could readily be ascertained by a survey, and the side 
lines are described by the adjoining tracts; the practical uncer- 
tainty in regard to which, it may be presumed, constituted one 
of the causes which led to the peution of Conway to Unzaga, 
hereinafter mentioned. 

Pursuing the inquiry in the order of events, we come now 
to the grant which is the principal subject of dispute. On this 
point we have, in the first place, what purports to be the origi- 
nal tide paper, in the form and languagé in which it was exe- 
cuted by the Spanish authorities in Louisiana. If having been 
furnished by the Land Office, and appearing to be genuine, I 
know of no reason to question its authenticity, and therefore 
assume that the claimants are entisled to the full benefits of its 
provisions, so far as their rights under it are defined and can 
be ascertained. 

It contains the original petition of Conway addressed to Un- 
zaga, and his order of survey thereon; the procés verbal by 
Captain Louis Andry of the survey made by him under the 
order; and the grant made by Galvez, the successor of Unzaga. 

By a reference to the translation of these documents fur- 
nished by the claimants, it will appear that the petition was 
made to Unzaga by Maurice Conway, and bears date the 9th 
September, 1776. Ombting the formal part, it sets forth as 
follows: ‘* That your petitioner intending to go and establish 
himself in the upper part of the country, on the land which 
he has purchased jointly with Alexander Latil, and, with your 
permission, from the Houmas [ndians, which land is entirely 
deficient of fences, and is cleared out upwards of a. league in 
the depth, so that the cypress swamp being at the distance of 
about one league and a half from the river, your petitiéner has 
no right thereto in consequence of your not having granted to 
him but the common depth of forty arpeus, which is so short 
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that he cannot reach the cypress trees necessary for making 
fences, and other work absolutely indispensable on a planta- 
tion; therefore your petitioner prays you will grant him all the 
depth which may be vacant immediately after the said depth 
of forty arpens.’? The petitioner further states that he is the 
sole proprietor, having purchased the moiety which belonged 
to Latil, and prays that Unzaga “ will direct Louis Andry to 
come and put your petitioner in possession of the said front 
and depth, setting the boundaries, and giving to your petitioner 
@ certificate of the whole for his information and surety.”’ 

Upon this petition the governor, on the 27th September, 
1776, made his order-or decree, in which he directs that 
‘¢Captain Louis Andry shall go on the land mentioned in the 
foregoing petition, and shall put the petitioner in possession of 
the land which may there be vacant on the back of the forty 
arpens of depth which he possesses, and running in the same 
directions; provided the same be vacant and do not injure the 
neighbors, to the effect of which.he shall set and mark the 
boundaries, and shall extend after this decree a proces-verbal 
of his operations, which, signed by him and the said neigh- 
bors, shall be forwarded to me, that I may cause the complete 
title to issue.”’ 

On the 9th October, 1776, Captain Andry made the survey, 
and certified that he went on the land alluded to, accompanied 
by Conway and the commandant of the district, Louis Judice, 
who, understanding the language of the Indians, he requested 
to call their chief, that he might show the upper and lower 
boundaries; that the said Judice having complied with the 
request, the said chief came, and answered by means of the 
said interpreter and commandant; ‘that the said land sold by 
him extended, and was previously occupied by the said In- 
dians, from the lower boundary of Francis Duhan, on the 
upper side, to the boundary of Michel Chiasson, on the lower 
one; which names do not now agree with those mentioned in 
the instrument of sale in consequence of said lands having 
passed into the hands of several owners since the said period.”’ 
The procés-ver bal then proceeds as follows: ‘‘And, immediately 
after, I have measured the space between those boundaries, 
drawing to that effect in the woods the lines necessary to 
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ascertain its extent, (which lines are marked an the plan or 
sketch of my operations, which I have delivered to the said 
petitioner,) and found that it contains ninety six arpens in 
front on the river, growing wider one hundred and twenty 
degrees in the depth, on account of its being situated on the 
bend of the river, the upper line, common with Francis Duhan, 
running north fifty degrees to the west, and the lower one, 
common with Michel Chiasson, running north seventy degrees 
to the east. The measurement of the said front being thus 
made, I proceeded to put the petitioner in the possession of 
the depth granted to him by the foregoing decree; to the 
effect of which I went back to the upper line, common with 
Francis Duhan, in whose presence 1 found out the boundaries 
set by me on the 22d December, 1773, and which still. exist 
in the same situation, distance, and direction, both of mulberry 
wood —the first *** at the distance of thirty-seven toises or 
fathoms and two feet from the actual bank of the river, and 
the second **® at one arpent or thirty toises more in the 
back; afterwards, I continued in the same line and in the 
aforesaid direction of north fifty degrees west, to the depth of 
forty arpens, opening to that effect a small road through the 
woods, at which place I caused to be driven two feet and a 
half into the earth a boundary of cypress wood ***; and at 
the further distance of two arpens, that is, at forty-two arpens 
from the river, I set another boundary, similar in all its cir- 
cumstances to the one just spoken of. This line being thus 
drawn, I went to the lower one, common with Michel Chias- 
son, whom I also called, and, after measuring the seven arpens 
which, by decree of the 27th September last, the governor 
aforesaid granted to him, I caused two boundaries of mulberry 
wood to be driven in the said line, the first ** at the distance 
of twenty toises from the actual bank of the river, and the 
second ** at the distance of twenty toises more in the depth; 
after that I continued the said ljne through the wood, in the 
same direction of north seventy degrees east, to the deph of 
forty arpeus, at which point I caused to be driven two and a 
half feet into the earth a boundary of cypress wood ***; and 
at the further distance of two other arpens, that is, at the dis- 
tance of forty-two arpens from the river, I caused. another 
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boundary, of the same size and similar in all its circumstances 
to the foregoing, to be driven into the earth, in order that the 
direction may not deviate. And, in order that all the above 
may appear, I give the present certificate, which I have signed, 
with the said petitioner, Maurice Conway, and the said com- 
mandant and interpreter in this transaction, Louis Judice, the 
said Indian chief, named Calabe, and the two adjoining neigh- 
bors, Francis Duhan and Michel Chiasson, having declared 
not to know how to sign: all which I do, attest, at the aforesaid 
coast or district, the day and year above written.’’ The pro- 
cés-verbal is accordingly signed by Andry, Conway, and Judice. 

It is much to be regretted that the figurative plan or sketch 
referred to by Andry, and which he delivered to Conway, had 
not been preserved, or, if still in existence, that it had not been 
produced as a part of the evidence in the case. In the absence 
of that paper, it will become necessary to exainine the procés- 
verbal, or official certificate of survey, with more care; it being 
the only mode of ascertaining the lines actually run on the 
occasion, and the monuments set in the field in pursuance of 
the decree of Unzaga, and the essential foundation of all the 
initiatory proceedings upon which the grant is based. Of ne- 
cessity there must be some guide to ascertain the boundaries 
of the tract, or the whole proceeding would be void for uncer- 
tainty. ‘There is not, at present, in the case any other evi- 
dence than this certificate, upon which we can rely for this 
information. | 

On the 2ist June, 1777, Galvez, the then governor of 
Louisiana, niade the grant, which is in the following terms: 

‘¢ Bernardo de Galvez, colonel of the battalion of infantry of 
Louisiana, governor, intendant and inspector general pro tem- 
pore thereof. Having seen the foregoing proceedings of the 
second adjutant of this place, the’ Captain Louis Andry, con- 
cerning the possession which he has given to Maurice Con- 
way, by virtue of the foregoing decree, issued by my pre- 
decessor, of all the vacant land behind or in the rear of the 
forty first arpens which he possesses, by ninety-six arpens in 
front on the river, running in the same direction as these; and 
whereas the same is conformable to the rules made touching 
surveying of lands and adjoining neighbors, so that no injury 
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is done to said neighbors, who, far from having made any 
Opposition, have consented to the-said operations, of which I 
do hereby approve; and using the faculty that the King has 
given me, I grant, in his royal name, to the said Maurice 
Conway, the said land behind or in the rear of the forty arpens 
which are contained in his plantation, situated in the district 
of Lafourche, by ninety six in front on the river, following the 
same direction as those, in order that, as his own property, 
he may dispose or enjoy the-same conformably to the said 
operations, and complying with the conditions prescribed 1 in 
the ordinances made on the subject of lands.”” 

Another translation of the petition, order of survey, procés- 
verbal of the survey, and the grant, is to be found in Clarke’s 
Land Laws, p. 954, substantially the same as that furnished by 
the claimants. 

The survey. upon which the grant was ane bears date the 
9th October, 1776, and in tracing this title I have omitted any 
reference to a small tract of six by forty arpens, situate on the 
upper side of the Houmas claim, which Conway purchased of 
Landry on the 18th of October, 1776. The purchase having 
been made nine days after the survey of Andry, and of course 
subsequent to all the initiatory proceedings upon which the 
grant to Conway was made, it can in no way affect any con- 
clusion that may be formed upon the terms of this grant; nor 
does it appear to be-embraced in the range of this investiga. 
tion. 

Having thus shown the origin of this claim, it is only neces- 
sary here to remark, that under the grant the claimants insist 
they are entitled to a tract of country on the left bank of the 
Mississippi river, with a front of a league and one seventh; and 
with a depth extending to the rivers Amite and {berville, and 
Lake Maurepas, the side lines diverging from the front north 
fifty degrees west on the upper side, and north seventy degrees 
east on the lower side, to the rear boundary aforesaid, and in- 
cluding by estimation more than one hundred and eighty thou- 
sand acres. (See plat annexed, marked A.) 

The United States acquired the territory at that time known 
as the province of Louisiana, by the treaty concluded at Paris, 
the 30th April, 1803, and it was formally delivered to the United 
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States on the 20th December of the same year. By that treaty 
it was stipulated that the inhabitants should be incorporated 
into the Union, and admitted as soon as possible to the rights 
of citizenship, and that “in the mean time they shall be main- 
tained and protected in the free enjoyment of their liberty, 
property, and the religion which they profess.”’ 

Subsequent to the treaty, and in anticipation of the delivery 
of the territory, Congress passed the act of the 31st October, 
1803, entitled ‘* An act to enable the President of the United 
States to take possession of the territories ceded by France to 
the United States,’’ by the treaty aforesaid, “and for the tem- 
porary government thereof.”’ (2 Stats. at Large, 245.) 

The second section provides ‘‘that, until the expiration of the 
present session of Congress, unless provision for the temporary 
government of the said territories be sooner made by Congress, 
all the military, civil, and judicial powers exercised by the 
Officers of the existing government of the same shall be vested 
in such person and persons, and shall be exercised in such man- 
ner, as the President of the United States shall direct, for main- 
taining and protecting the inhabitants of Louisiana in the free 
enjoyment of their liberty, property, and religion.’’ William 
C. C. Claiborne, of Mississippi, was duly appointed governor 
of Louisiana on the same day the act passed. 

Shortly after the surrender of the province, and the appoint- 
ment of Mr. Claiborne as governor, William Donaldson, in 
behalf of himself, William Marrener, and Patrick Conway, de- 
scribing themselves as owners of a tract of land called the 
Houmas, presented their petition to Governor Claiborne, stating 
the grant of the tract to Maurice Conway, and that, ‘‘being de- 
sirous of ascertaining the outlines and boundaries of the said 
land, with such precision as to avoid any interference with the 
proprietors of neighboring grants, and thereby prevent expen- 
sive disputes, humbly prays that your excellency will be pleased 
to permit the said William Marrener, or such other person as 
may be appointed for that purpose, to survey the said tract of 
land, and mark the boundaries thereof; and at the same time 
that directions may be given to the proprietors of the adjeining 
patents to show their boundaries to the said surveyor, that he 
may avoid any interference therewith, and to the commandant 
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of the district to protect him from all illegal disturbances in the 
prosecution of said work.’? 

Upon this petition Governor Claiborne made the subjoined 
order: ‘‘T'he proprietors of land adjoining the tract within men- 
tioned are requested to show their respective boundaries, and 
the commandant of the district, if ccasel will extend to ae 
surveyor his protection.’’ 

The petition and order are without dates, in the form in 
which [ find them, in Senate Doc. No. 45, 2d session 28th 
Congress, p. 20. This is the first account we have of the 
claim under this government. 

It was subsequently laid before the commissioners appointed 
under the act of 3d March, 1805, when it was claimed in three 
several parcels—the upper tract by William Donaldson and 
John W. Scott, the middle by Daniel Clarke, and the lower 
by William Conway. 

In order to present a full view of this case, it now oe 
necessary to examine certain surveys and ancient conveyances, 
which were laid before the commissioners, and have since been 
relied on as supporting the views of the claimants in regard to 
the extent of the grant. 

Ist. The Donaldson and Scott tract.—On the 28th Decem- 
ber, 1804, a certain Bartholemew Lafon, alleging himself to be 
a surveyor commissioned by Governor Claiborne, certified a plat 
and certificate of survey of this tract, conformably, as he says, 
to a survey made by William Marrener on the 27th June, 4th 
August, and 3d December, 1804, and to measurements executed 
by himself on the Iberville, which he describes in the plat as 
the northern boundary, carrying back the depth to that river, 
making ‘the length of the upper line four hundred and sixty 
arpens and fifteen toises, and the lower line three hundred and 
eighty arpens. The copy of this certificate will be found in 
the proceedings before said board, as printed in Senate Doc. 
No. 45, p.17. See also plat B, hereunto annexed. 

The first title papers laid before the commissioners in refer- 
ence to this tract consist of certain proceedings relating to a 
judicial sale in the matter of the estate of Colonel Gilbert An- 
thony St. Maxent, of which a certified copy in Spanish is among 
the papers, and a printed translation is annexed to the aforesaid 
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memorial of the heirs of Wade Hampton, p. 24. There is re- 
cited in the proceedings what purports to be a clause of the 
will cf St. Maxent, which is given in the following words: ‘I 
declare for the effects which may be proper to have among my 
property, a plantation in the place called Houmas, at about eigh- 
teen leagues from this city, which I purchased for the price of 
six thousand dollars from Maurice Conway, about seven years 
ago, by act passed in one of the notaries’ offices of this city 
aforesaid, measuring eighteen arpens in front, by upwards of 
four leagues in depth.’’ The conveyance referred to by Maurice 
Conway to St. Maxent is not given. 

The extract from the will of St. Maxent is followed by an 
authenticated copy. of a petition of Peter de Marigny, with the 
order thereon, which, according to the certificate, appears in 
folio 276 of the proceedings. It is not shown to whom the 
petition was addressed; but it sets forth that no more than fif- 
teen hundred dollars had been bid for the plantation, and that 
he thinks it will be proper to suspend the adjudication thereof 
until the month of November then next. It further states that, 
by the clause of the will of St. Maxent before quoted, the said 
plantation measured eighteen arpens front, by upwards of four 
leagues in gepth; that it had been appraised at the sum of four 
thousand five hundred dollars; whereas the sum which had 
been bid for it was but the half of the two-thirds at which it 
was appraised; and that perhaps the inhabitants, “‘ being igno- 
rant of the depth belonging to the said plantation, have not 
made the biddings according to the value which that depth 
must give it.’? He therefore prays that an order issue to Can- 
trelle, the commandant of the post, containing this represent- 
ation and the decree thereon, and directing him to have the 
plantation cried for sale until August next; to send circulars to 
the neighboring posts to receive the biddings of the bidders 
respectively; and, informing every one of the depth, to cause 
the same to be adjudged ih whole or in parts, which biddings 
in the month of August he should forward to the proper tribu- 
nal, that the adjudication might be made conformably thereto, 
on the terms of credit to be granted, and on the securities to be 
required from the purchasers. ‘The decree thereon was, ‘‘ Let 
it be done as prayed for.”’ 
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On folio 378, which, let it be observed, is subsequent to the 
foregoing petition, there is the following entry: ‘‘And as for 
the lands of the Houmas, let the order prayed for be issued, 
inserting therein the contents of the foregoing writing; and let 
appraisers be appointed, who, after they have accepted of their 
appointment, and promised, under oath, to discharge well and 
faithfully the duties incumbent on them, shall proceed to ap- 
praise said lands, which shall be sold for cash in case more 
than two-thirds of their appraisement value be bid for them; 
and the proceeds of the sale shall be forwarded by the first 
secure opportunity. 

“JOHN VENTURA MORALES, . 
“LICKNTIATE MANUEL SERRANO.” 


Morales was Intendant of the royal revenue; and this decree 
seems to have been addressed to Evan Jones, the then com- 
mandant of the parish of Lafourche. 

On the Ist of August, 1798, Jones received the order on his 
way to the city of New Orleans, and, in a communication to 
the Intendant, states that there are two persons in the city 
sufficiently acquainted with the quality and circumstances of 
the land; therefore, the Intendant could order, if he thought 
proper, that they appraise the same. (See Hampton’s memo- 
rial, p. 25.) 

On the 3d of August, 1798, in consequerice of the above, the 
Intendant directed the lands to be appraised by Simon Ducor- 
neau and Alexo Lesassier. The said Ducorneat: and Lesas- 
sier, accordingly, appraised the land before a notary, describing 
it at about twenty-four leagues from the city, and “that, con- 
sidering that the said lands measure about twenty-nine arpens 
in front by upwards of four leagues in depth, they do appraise 
the same, after consultation and agreement between them, at 
the sum of twenty-four hundred dollars, the said land being 
now uninhabited, without any buildings or improvements 
whatsoever thereon; which price they appraise it at, as the one 
which they consider it is worth, and no more.”’ 

Thereupon, the following decree was made: ‘‘ The present 
notary shall call on the printer, and, showing him the foregoing 
appraisement, he will cause him to publish in his Gazette a 
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notice informing the public that the sale of said lands shall take 
place on the 13th instant, at 4 o’clock in the afternoon, at this 
Intendant’s house. 

ad MORALES.” 


The notary accordingly caused the following notice to be 
published in the Gazette of the 9th August, 1798: 

‘For sale: A land, of twenty-nine arpens in front, by about 
four leagues in depth, situated at twenty-four waate from 
New Orleans,’’ &c. 

On folio 382, under date of the 6th of August, 1798, there 
appears the following decree: ‘¢ Whereas the foregoing decree 
is to be executed only in case Evan Jones, commandant of 
Lafourche, should not have been able to sell said lands, let an 
order directed to him issue, containing the appraisement and 
this decree, directing him to proceed to the said sale, for cash, 
provided the price bidden for it be upwards of the two-thirds 
of the appraised value, there being no higher bidder, to pay 
the sum due for the making of the levee, causing the receipt 
thereof to be annexed to the proceedings, which, together with 
the balance of the proceeds of said sale, shall be forwarded to 
this tribunal, and to give due notice before the thirteenth in- 
stant, conformably to what has been already decreed on this 


subject. 
‘JOHN VENTURA MORALES, 


“ LICENTIATE SERRANO.” 


It appears, however, that Commandant Jones had sold the 
land on the 12th of August, 1798; and it is worthy of special 
notice that, in his final act of sale, or title-paper to the pur- 
chaser, to complete his action, and the one upon which all the 
rights acquired by the purchaser depend, he describes the land 
sold by him ‘‘as measuring twenty-nine arpens in front by the 
depth which could be found.”’ (Sen. Doc. No. 45, p.17. See, 
also, translation annexed to Hampton’s memorial, p. 26.) 

Louis Faure having bid $1,650, more than two thirds of the 
appraised value, and no person outbidding him, the said com- 
mandant adjudged the said land to Faure and his heirs forever, 
and signed the act of sale. 

The next title-paper produced before the board of commis- 
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sioners is a conveyance by Faure to John W. Scott, dated 2d 
June, 1803. (See Spanish copy, Senate Doc. No. 44, p. 18.) 
This describes the land as ‘a front of twenty-nine arpens upon 
all the depth which can be found.”’ 


An agreement, under date 3d November, 1803, between John 
W. Scott and William Donaldson, was also produced, as per 
Spanish copy, p. 19, which describes the land with ‘‘a front 
of twenty-nine arpens, with all the depth which ean be found.”’ 

2d. The Daniel Clarke tract.—The said Lafon, on the 25th 
September, 1805, alleging’ himself to be a surveyor commis- 
sioned by Governor Claiborne, as aforesaid, certified a plat and 
certificate of survey of this tract, conformably, as he says, to 
a survey made by Marrener, and to measurements Which he, 
Lafon, had executed in November, 1804, upon the river Amite 
and environs of Galveston, which plat was composed of two 
parcels of land, one acquired from Marrener and the other from 
William Conway, in which he represents the river Amite and 
Iberville as the northern boundary of the tract, giving the length 
of the lower side line as three hundred and fifty one arpens, 
and giving the upper as three hundred and eighty arpens. (See 
copy of certificate among the proceedings of the commission- 
ers, Senate Doc. No. 45, page 13. See also plat C, hereunto 
annexed.) 

Several conveyances were also laid before the board respect: 
ing this portion of the claim, which it becomes important to 
examine, so far as relates to the language employed in de- 
scribing the depth of the grant. | 

1. Conveyance bearing date 14th December, 1785, from the 
proprietor, Maurice Conway, to Patrick Conway, of ‘ten ar- 
pens of front, with the depth which comprehends the title of 
the said lands.’’ (Senate Doc. No. 45, page 14.) 

2. Conveyance dated ‘17th March, 1802, from Patrick Con- 
way to William Marrener, of “ten arpens of front, and the depth 
corresponding to the title granted by this government to Mau- 
rice Conway.’’ (Senate Doc. No. 45, page 14.) 

3. Conveyance dated 8th January, 1805, from William Mar- 
rener to Daniel Clarke, as ‘‘ten arpens front, with the depth 
according to the title of concession conferred by the late gov- 
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ernment to the late Maurice Conway.’’ (Senate Doc. No. 43, 
page 15.) ; 

4. Conveyance dated 11th J une, 1805, William Gonway 
to Daniel Clarke, of a portion of the land which. he describes 
as’ “ having ten arpens of face upon the river, bounded above 
by the lands of the buyer, and below by those ef the seller, 
and extends in depth to the river Amite, sold accarding to the 
general title which is in the vender, from having acquired it 
from Maurice Conway, by act of the 37th October, 1786.” 
(See Senate Doc. No. 45, page 13.) : 

It will hereafter appear that the conveyance above referred 
to, from Matrice Conway to William’ Conway, was produced 
before the board in the proceedings in relation to the third tract, 
and that it does not claim te the Amite. 

3d. The William’ Cu unway tract.—In this case, as in the two 
former, a plat and certificate 6f survey were produced before 
the commissioners, nider the signature of Lafon, bearing date 
20th February, 1806, in which certificate he alleges himself to 
‘be a deputy surveyor under Isaac Briggs, surveyor general of 
Tands south of ‘Tennessee. 

The certificate of survey states that the plat conforms to sur- 

‘veys executed by Andry, surveyor; in March, 1804, and those 
which he, Lafon, made in December, 1803, and makes the 
front twenty-seven arpens, and the depth extending back to 
the river Amite and Lake Maurepas. (Senate Doc. No. 45, page 
6. See also plat D, hereunto annexed.) 

The petition of Maurice Conway, and the proceedings there- 
on, were also produced. 

Pursuing the order adopted in reference to the other tracts, I 
will now proceed to examine-the conveyances offered to the 
commissioners in support of this branch of the title. 

1. Conveyance from Maurice Conway to William Conway, 
bearing date 27th October, 786, by which he conveyed to said 
William “ twenty- seven arpens of front, more or less, with the 
depth according to the title of concession that his excellency 
Senor Count Galvez gave by his decree of the 2lst June, 
1777.’’ By the same deed he also conveyed to said William 
eight arpens by forty in depth, acquired by transfer from the 
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heirs of Landry, 18th cals 1776. (Senate Doc. No. 46, 
page 10.) | 

.2. Conveyance of Peter Part to Willian Conway, dated 27th 
March, 1791, by. which he conveyed to said William, in ex- 
change for other lands, ‘‘ five and a half arpens of front, by the 
depth of forty arpens.”? (Senate Doc. No. 45, page 11.) 

The onty account I have been able to discover of the deriva- 
tion of Part’s title, is contained in the aforesaid certificate of 
Lafon, from which it appears that Conway claimed title to this 
portion of the lands included in the plat wader a conveyance of 
Maurice Conway to one Oliver Pollock, which it appears had 
belonged successively to a Dr. Anderson-and one Belsey alias 
Miro, who, having died, four and a half agpens in front by 
forty in depth had been purchased hy Part from his testa- 
mentary executor, and exchanged with said Conway for other 
lands. Jt is by no means certain that this included the whole 
of the title vested in Pollock, as will be seen by a reference to 
the deed of Maurice Conway hereafter mentioned. The only 
one of these conveyances produced before the commissioners 
in support of the claim to this traet, was the above-named:deed 
of Partto Conway. The certificate also states, that William 
Conway claimed the rear lands as heir to his uncle. This is 
the substance of William Conway’s title, according to the cer- 
tificate under which he claimed the whole lands described in 
the plat. 

In addition to the conveyances laid before the commission- 
ers, I find, among the papers annexed to the memorial of the 
heirs of Wade Hampton, a Spanish copy of a deed by Maurice 
Conway to Oliver Pollock, bearing date March 5, 1778, which 
conveys ‘thirty-six arpens front, and. the depth as far as the 
lake.’? (See Hampton’s memorial, p. 21.) 

Annexed to the memorial aforesaid js also a mortgage by 
William Conway, describing himself as heir of Maurice Con- 
way, to Oliver Pollock, bearing. date February 5, 1795, in 
' which he describes the lands mortgaged as ‘thirty arpeus of 
front, and depth as far as the lake.” (p. 23.) 

There is also among the papers transmitted from the General 
Land Office what purports to be a Spanish copy of a convey- 
ance or mortgage by William Conway to John Joyce, dated. 
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April 7, 1798, in which he destribes the lands mortgaged as 
“‘ thirty arpens of front, and the depth as far as the lake.”’ 

The commissioners appointed in pursuance of the act of the 
2d March, 1805, and possessing no other authority than what is 
conferred upon them by its provisions, confirmed these claims. 
The decisions on the Conway and Clarke claims. bear date re- 
spectively on the 3d March, 1806, and the decision on the 
Donaldson and Scott claim on the 10th of the same month. 

The following is that on the Donaldson and Scott claim: 

- $ William Donaldson and John W. Scott, claim a tract of 
Jand situated in the county of ‘Acadia, on the left bank of the 
Mississippi, about twenty-two leagues above the city of New 
Orleans, containing twenty nine acres in front, with the depth 
to the river Amite, bounded on the upper side by land of one 
Simonet, and on the lower by land of Daniel Clarke. It ap- 
pearing to the boards from an instrument of writing exhibited, 
that said land was sold at. public auction on the 12th day of 
August, 1798, before Evan Jones, at that time commandant of 
Lafourche, to Louis Faure, and it appearing, from sundry 
deeds of-convéeyance, likewise exhibited, that said land has 
become ‘the property of the present claimant, the board do 
hereby confirm his said claim.” 

The other two are so nearly similar-that it is considered un- 
necessary to give them. (Senate Doc. No. 45, pp. 12, 16, 21.) 

These decisions were made before one of the commissioners 
became a member of the board, and, as far as he was author- 
ized to do so, he dissented from them. (Senate Doc. No. 45, 
p. 6.) - 

Passing over, for the present, the consideration of the 
various acts of Congress subsequent to the decisionsy it only 
remains, in order to exhibit a sammary view of the case, to 
trace, as briefly as is consistent with a proper understanding of 
the subject, the action of the executive department of the 
government in relation to the claim, and especially of the 
General Land Office, and to examine into the circumstances 
under which the patents were issued, with the sole purpose of 
forming an opinion as to the legality of the authority assumed 
in granting them. In order to a better understanding of the 
subsequent proceedings, it is proper to remark, that the first 
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two parcels above named were purchased by the late General 
Hampton, of South Carolina, prior to the issuing of the patents, 
and now appear to be claimed in common by Messrs. Preston 
and Manning, in right of their respective wives, who were the 
daughters of said Hampton. The grantees of the Conway tract 
have also,.as it would seem, gonveyed their interest, which is 
now claimed by Mr. Rightor and others. No opportunity has 
been afforded to examine either of these conveyances. 

On the 14th January, 1829, James PB. Turner, then surveyor 
general, addressed a communication to Mr. Graham, Commis- 
sioner of the General Land Office, enclosing to him a rough 
plat of the tract claimed, showing its locality and extent, and 
that it interfered in part with other grants by the Spanish 
government, in which. he says, that “‘the Spanish government 
did (previously and subsequent to the date of this grant) make 
other grants to a number of individuals within the limits now 
pretended to be covered by the grant of Conway; and further, 
I believe it will not be denied that there never was any preten- 
sions made for the present extent of the claim, yntil after the 
right of the land in question became vested in the United 
States. And there is still another reason why this grant 
cannot be extended to the Amite river; that is, the petition of 
Conway, the decree of the governor, nor the proceedings of 
the surveyor, call for nor exhibit no such boundary; and it is 
a fact well known, that it was the custom of the Spanish sur- 
veyors, in all cases where the grant called for specified bound- 
aries, to exhibit such boundaries in their plat of survey. He 
also suggests that, if governed by the customs of the Spanish 
government, which he presumed could alone be the guide, he 
should commence at a certain. point, run General Hampton 
“Coff such depth as would carry us back on the upper line, 
until it will intersect an older grant marked B, which appears 
to be strictly conformable ta the decree of the Spanish governor, 
although this will not give the claim a depth of eighty arpens 
on the upper line, which I believe it was designed to have if 
found to be vacant.’’ And he requests instructions. (Senate 
Doc. No. 45, p. 24.) : 

To this letter Mr. Graham replied on the 17th February, 
1829, and expresses the opinion that the grant is so vague in 
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its terms, as to boundary and quantity, that it will- be necessary 
for the courts of justice to interfere, for the purpose of defining 
and designating both; and that it is impossible the courts can 
sanction the boundaries as claimed. He says “ the object and 
purpose for which :the’ grant was asked and obtained will, 
therefore, be the leadimg considerations ‘on which the courts 
will probably decide the question; and, im so deciding, they 
possibly may limit the grant either to the limits of the survey 
actually made by Louis Andry, or to the termination of eighty 
arpens, the usual extent granted when the front grant was 
deficient in timber or otherwise; or to the distance of one and 
a half league, as required in the petition. Should the court 
assume any of these‘limits, facts and circumstances may possi- 
bly occur, in the investigation of the subject, that may induce 
it (the court) to extend the back line sd as to be equidistant 
from any part of the river. If, therefore, in making your sur- 
veys, you assume this last. hmitation (to wit, a league end a half} 
as the extent of the grant to Maurice Conway, dated the 2Ist 
June, 1777, I think that we shall. bave given full scope for 
the court to exercise its discretion; and if the grant can be so 
adjudged as to exceed thosé lispins, then it must extend to the 
utmost boundary of Louisiana, as they existed at the date of 
the grant, and to which the two described lines can be ex- 
tended.’’ He further states that the decision of the commis- 
sioners can only be ‘considered as recognising 'the validity of 
the grant as a complete title, and not as confirming any other 
lands than those included in its terms; and directs the surveyor 
general, in laying down the tracts on his plat, to designate the 
boundaries as far as Andry surveyed by black lines, as also the 
confirmed claims interfering with it, and to delineate the rest- 
due of the tract by dotted tines. (Senate Doc. No. 45, p. 26.) 

Mr. Graham having thns decided that a league and a half in 
depth was not open to entry, and given- directions accordingly, 
the lands in the rear, between that.and the Amite river, seem 
to have been treated as public lands, and numerous sales of 
them were made at the district land office. 

The views of Mr. Brown, the successor of Mr. Graham, are 
also very clearly stated in his letter of the 17th June, 1836, 
addressed to the register at New Orleans. This communication 


TO THE PRESIDENT. 663 


The Title.to Certain Lands in Louisiana. 





appears to have been prepared in consequence of one received 
from Mr. Preston, wherein he applied for a patent? or in case 
one should net be issued, he requested that. the lands within 
the limits of the claim should be withheld from sale, and that 
patents should not be issued for the parcels sold. Responsive 
to these requests, as jt would seem, Mr. Brown says to. the 
register, “‘ that: although this office cannot recognise the claim 
as confirmed, under any circumstances, to the extent contended 
for by the parties interested, yet, as as the law prohibits the 
sale of any lands to which aclaim was filed in due time * * ®, 
the sale of any portion of the land.within. the limits claitned 
*** is unauthorized.’’? He therefore instructs him to with- 
hold all lands within the lines claimed fro: ontry, and to: send 
an abstract af the sales made, that the issuing of patents may 
be prevented; and. directs him, in case he should deem it 
necessary, to procure from the surveyor general a diagram 
showing the lands included in the grant as claimed before the 
commissioners. (Senate Doc. No. 45, p. 28.) 

On-the same day he also addressed _a communication to Mr. 
Nicholas, then one of the senators from Louisiana, by whom 
the letter of Mr. Preston had been sent to him, stating thar, 
inasmuch as he did not consider the. claim as recognised by 
the United States to the extent claimed, he could not issue a 
patent, but had directed the register to withhold the lands 
from entry. (Senate Doc. No. 45, p. 28.) ' 

In 1837 Mr. Preston again applied to the General Land Office, 
alleging that the land officers at New-Orleans had permitted 
pre-emptious and floats to be located on the land, and requested 
them to be cancelled. (Senate Doc. No. 45, p. 29.) 

The papers in the case were tLereupon submitted by Mr. 
Whitcomb, the then Commissioner, to Mr. Birchard, the Soli- 
citor of the General- Land Office, who, on the 2d December, 
1837, gave his written opition that the claimants have “ no 
legal title or equitable right whatever to any land without the 
bounds of the tract heretofore surveyed for them, as derived 
from the Spanish government, from the Indians,’’ or from the 
United States, and that the parties who had purchased had 
acquired an equitable if not a legal right, to demand that their 
titles should be perfected; and suggested to the Commissioner 
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that he should recommend to Congress to quiet all dotbt about 
the titles of the purchasers by a special act. (Senate Doc. No. 
45, pp. 40, 42.) : 

On the 27th December, 1§37, the memorial of Mr: Preston 

in behalf of the heirs ef Gen. Hampton, before referred to, was 
presented to the Senate, in which hé prays that ‘the Commis- 
sioner of the General Land Office should be directed to refuse 
tiles to those who had ptrchased by‘pre-emption or otherwise, 
by refunding the money paid and taking up the certificates of 
entry as far as possible, as also that he should be directed forth- 
with to issue a patent for the whole ‘of the claim. This me- 
morial was ordered to be printed on the 29th January, 1838, 
and is Senate Document No. 144, 2d session 25th Congress. 
The Journal of the Senate shows that the Committee on Pnri- 
vate Land Claims, to whom it had been referred, were dis- 
charged from the subject on the 7th July, 1838. 
‘ It next appears that Mr. Secretary Woodbury, on the 14th 
February, 1838, made a communication to the Senate respect- 
ing Jand claims in Louisiana, containing a report from Mr. 
Whitcomb, in which the latter concurs ii: the aforesaid conclu- 
sions of Mr. Birchard with respect to the claim. (See Senate 
Doc. No. 197, 2d session 25th Congress, p. 2.) 

Nothing further seems to have been done in the case untl 
the 19th March, 1839, when an application ‘was made in behalf 
of some of the purchasers from the government for patents, and 
suggesting also that the land officers should be directed to re- 
ceive payment from the pre-emptioners who had presented the 
evidences of their claims. (Senate Doc. No. 45, pp. 43, 48.) 
This application being referred to the Solicitor, he, on the 2Uth 
March, 1839, adhered to his former views, and expressed the 
opinion that the purchasers were entitled to patents. He, how- 
ever, advised the Commissioner, as the question was important, 
and his predecessors had disagreed on the subject, that he 
should ask the opinion of the Attorney General and the direc- 
tion of the Secretary of the Treasury. (Senate Doc. No. 45, 

. 48.) | 
: Mr. Whitcomb, accordingly, on the 3d April, 1839, submit- 
ted the matter to Mr. Woodbury, the Secretary of the Treasury. 
(Senate Doc. No. 45, p. 49.) 
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It 1s evident from the communicatjon of Mr. Whitcomb of 
June, 1839, to the counsel of the parties applying for. patents, 
as well as by the letter book of this office, that the question in 
some form was submitted to Mr. Grundy, the then Attorney 
General. (Senate Doc, No. 45, p. 44.) .In his letter of the 16th 
May, 1839, returning the papers to the Secretary of the Treas- 
ury, Mr. Grundy says: ‘*I have had a full and free conversa- 
lion with the Commissioner of.the General Land Office, and 
we concur in the opinion that Congress alone possesses the 
power to make a fair and just disposition of the subjects in 
controversy; that much. public mischief might arise should 
the executive branch of the government proceed to act at this 
time; and that Congress should be applied to at an early day 
in the next session to take such measures as_justice to the re- 
Spective parties may demand. Believing this to be the most 
correct and judicious course, I herewith return the papers rela- 
tive to these two cases which were transmitted to me, at the 
same time assuring you that, should you think the public in- 
terest would be promoted by-an earlier action on the subject, 
upon your giving me an intimation to that-effect, and furnish- 
ing me again with the papers, I will promptly transmit to you 
such opinions as in my judgment the law of the respective 
cases will warrant.’” 

It does not appear that any special report was ever made by 
the Commissioner of the General Land Office, but the Senate 
having before them the communication of Mr. Woodbury, of 
the 14th February, 1838, and the opinion of Mr. Birchard, with 
respect to this claim, which was transmitted at the same time, 
ordered the petition of Wade Hampton to be taken from the 
files and referred to, the Committee on Private Land Claims. — 
(Senate Journal, Ist sess. 26th Congress, p. 40.) In pursu- 
ance of this reference, the committee reported a bill, (No. 361 
of that session,) which proposed to confirm the claims made 
by Donaldson and Scott, and Clarke and Conway, ‘to the 
extent of two leagues fronting on the Mississippi, and running 
back for quantity,’’ which was read the first time. No further 
action appears to have been had on this bill, and it never be- 
came a law. 

The counsel for the purchasers from the government having 
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again applied to the Land Office for patents, the Commissioner, 
on .the 3d October, 1840, addressed a communication to the 
Secretary of the Treasury, giving further explanations in regard 
to the claim, in which he states the reporting of the bill above 
mentioned, limiting it to two leagues fronting on the Missis- 
sippi, and running back for quantity, and that this ‘“‘ must be 
understood as two leagues superficial measure,”’ afd that it 
furnishes an indication that the claim was not. considered of 
greater extent. He further states, that the purchasers of the 
back land were desirous that patents should issue to them, and 
others residing om different pottions of it were anxious the 
same should be brought into the market. He therefore re- 
quests instructions in the premises, suggesting, as but a short 
time would elapse before the next session of Congress, whether 
it would not be better to defer any. further steps until opportu- 
nity was afforded for legislation. (Senate Doc. No. 45, p. 93.) 
And Mr. Woodbury concurred in this suggestion. (p. 54.) 

It further appears, by a communication. from the register of 
the land office at New Orleans, of the 13th February; 1841, 
that Mr. Rightor applied to him for three patent certificates, in 
the names of Donaldson ard Scott, Clarke and Conway, and 
produced plats to him, drawn by H. T’. Williams, then sur- 
veyor general of Louisiana, and certified by him, that having 
referred to the letter of Mr. Graham and Mr. Brown, he had 
been led to the opinion that tle claims were never considered 
as definitively confirmed; and that, under these circumstances, 
he had declined issuing the patent certificates, and he requests 
instructions. (Senate Doc. No. 45, p. 64.) In reply to this 
letter Mr. Whitcomb, on the 30th June, 1841, requested the 
register to defer any action on the application to issue patent 
certificates, until he should be instructed on the subject by 
the department. (p. 55.) ! 

It appears, however, that in the mean time an application 
was made to the register at New Orleans for certified copies of 
the proceedings before the board of commissioners who had 
confirmed the claim, and that on the 12th June, 1841, the 
register had furnished them in ‘the cases of the Donaldson and 
Scott and Clarke claims. He certifies in the case of the first 
named parties, as follows: ‘‘ that the document just above writ- 
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ten is a full copy of the decision of the late board of commis- 
sioners, for the eastern district of the late Territory of Orleans, 
on the claim of William Donaldson and John W. Scott, as 
taken from the decisions on land claims of said board in this 
office.’ He also certifies ‘‘that the foregoing plat of sutvey, 
(Lafon’s plat,) and ‘the several other documents produced in 
evidence in support ‘of the claim, are trué copies taken from 
the records in my possession, and forming part of the &tchives 
of this office.’? (Senate Doc. No. 45, p. 21.) - The certificate 
on the proceedings in the case of the Clarke claim is in the 
same terms. (p. 16.) That in the case of Conway is dated 
16th September, 1841, and is also similar. (p. 12.) It is al- 
leged that these are certificates of confirmation within the true 
meaning of the acts of Congress relating to land claims in the 
Territory of Orleans. This point is one of considerable im- 
portance, and will be examined when 1 come to consider 
whether the patents were ‘issued in. an eene of a lawful au- 
thority, — : 

It also appears that H. T. Williams, surveyor general of 
Louisiana, on the 6th July, 1841, certified from field-notes of 
various surveyors on file in his office, plats and certificates of 
survey for the Donaldson and Scott and Clarke claims, carry- 
ing the boundaries to the Amite river, but excluding lands 
claimed under other grants. The Donaldson and Scott claim 
he certified to contain 36,582 acres, and that of Clarke 28,117 
acres. (See certificates of survey, Senate Doc. No. 45, pp. 22, 
23, and plats E and F’, hereto annexed.) 

On the 9th August, 1841, Mr. Isaac T’. Preston, one of the 
counsel of Rightor, the claimant of the Conway tract, made 
an application to the Commissioner of the General Laud Office, 
producing certain documents and claiming a patent under an 
act of the 1Sth April, 1814. He also presented an answer to 
the report of Mr. Birchard. (Senate Doc. No. 45, p. 35.) 
These papers appear to have been referred to the Solicitor of 
the General ].and Office; Mr. Hopkins, who, on the 30th Sep- 
tember, 1841, expressed the opinion that the title was valid, 
that the extent of the claim was legally substantiated, and, 
‘‘with some hesitation,’’ decided that the act of 18th of April, 
1814, confirmed the claim, and that the claimants were entitled 
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to a patent for the quantity of land ‘confirmed to them by the 
board of commissioners. (Senate Doc. No. 45, p. 35.) 

The application of Mr. Preston, the report of Mr. Hopkins, 
and other documents, were transmitted by Mr. Huntington, 
Commissioner of the General Land Office, to Mr. Forward, 
then Secretary of the Treasury, on the 14th February, 1842, 
requesting that the opinion of the Attorney General might be 
taken. (Senate Doc. No. 45, p. 89.) Before any opinion, 
however, was. given, the papers were returned to the Land 
Office, no doubt with a view to procure a statement of the case; 
and on the 9th August, 1842, Mr. Blake, the successor of Mr. 
Huntington, again transmitted them in a communication to 
Mr. Young, acting Secretary of the Treasury, giving a “history 
of the facts,’? and propounding certain questions for considera- 
tion, as to the extent of the grant, and whether the act of the 
1Sth April, 1814, was applicable to and confirmed the claim. 
(Senate Doc. No. 45, p. 94.) The papers, it seems, were again 
sent to Mr. Legaré, then Attorney General, whose first action 
upon the subject was to submit to Mr. Blake the following im- 
portant inquiries: ~ 

1. Whether “a patent has ever been granted on any com- 
plete French or Spanish title, beyond the extent of one league 
square, within the territory of Orleans? 

. “2, Whether any certificates of confirmation have ever been 
issued by the. commissioners, on complete titles as aforesaid, 
beyond the extent of one league square?”’ 

Mr. Blake replied to the first in the negative, so far as he had 
been able to ascertain by a cursory examination of the records. 
In explanations that followed, he deemed it proper to mention, 
that in the case of Miller and Fulton, confirmed by the act 
of the 29th April, 1816, Mr. Graham recognised the right of 
the claimants to a confirmation for a league square for each 
tribe of Indians from whom they purchased, and the patent 
was granted accordingly. The case is not stated as an excep- 
tion to the general answer in the negative; and an examination 
of the whole communication to which I refer will show that it 
cannot be regarded in that light. He also answered the second 
in the negative, and gave some explanations. (Senate Doc. 
No. 45, p. 101.) About the same time, the counsel for some of 
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the purchasers under the government made an application for 
patents, or to have their entries cancelled; and Mr. Preston 
made a representation upon the subject, in which he insisted 
that the aforesaid order of Mr. Brown was merely prospective 
in its operation, leaving the unlawful occupants in full and 
quiet possession, and that they subjected the land, timber, &e., 
to depredation, and therefore requested that they should be no- 
tified and warned of their true condition. (Senate Doc. No. 45, 
p. 103.5 

Mr. aa. on the 2d September, 1842, considered the ques- 
tion whether the land within the limits of the claim was sub- 

ject to entry, and communicated the following opinion to the 
acting Secretary of the Treasury: 

‘< There can be rio doubt, in my opinion, that the sales made 
to pre-emptioners within the (admitted or ascertained) limits 
of the Houmas claim, are entirely void under the 6th section 
of the act of 1811. But Commissioner Graham’s order pro- 
ceeded on the assumption that the lands he offered for sale were 
not included within the bounds of that claim. Commissioner 
Brown, without conceding its validity to the whole extent, 
seems to have admitted that it had been regularly . preferred 
before the commissioners to that extent. 1am not yet prepared, 
from any information I possess, to speak to this fact. I only 
answer hypothetically, assuming the lands in question to be 
within the claim as propounded to the commissioners under the 
act of 1805, ’6, and °%. The Executive, clearly, had no au- 
thority to dispose of them without a special act of Congress. 
The Land Office will therefore refuse patents on all certificates 
which they shall be satisfied fall within that category. Whether 
the entries not heretofore patented shall be cancelled, depends 
upon the practice of that office, which must have been, I should 
think, settled long ago, and which I do not wish or mean to 
disturb. 

‘¢ As to patents issued by Mr. Graham, I see no remedy but 
in the courts. If issued on lands covered by a complete 
Spanish grant, they are, of course, votd, and will be so de- 
clared whenever they shall be set up in an ejectment. I should 
have greatly preferred to retain my opinion on this, as on the 
other points of this case, for fuller consideration, and give it 
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now only because it seems to be impatiently called for by the 
claimants,’’ (Senate Doc. No. 45, p. 104.) 

No opinion was ever given by Mr. Legaré on the other 
points submitted, as to the extent of the grant, or whether the 
claim had been confirmed by the act of the 18th April, 1814. 

Whilst the case was pending before Mr. Legaré, Mr. Blake 
addressed a letter, on the 7th October, 1842, to Mr. Newcomb, 
the surveyor general, in which, after stating that he finds a 
plat in his office certified by Mr. Newcomb, representing a 
survey of the Conway portion of the claim, he says that the 
extent was not’finally settled, nor was the surveyor authorized 
to decide thdt matter, nor to approve of a survey, until the 
question was determined, and instructions given him; and 
coneludes that, until the Attorney General should decide the 
question, the case must be considered as suspended. (Senate 
Doc. No. 45, p. 103.) ae 

Mr. Blake also addressed another lettes. to Mr. Newcomb, 
on the &th November, 1812, on the subject of certain com- 
plaints made against him by persons representing themselves 
as residents on the Amite and Blind rivers, respecting the cer- 
tificate given by him to the survey of the Conway tract, in 
which Mr. Blake states that he had been aiid was disposed to 
believe that, at the time, the surveyor general was not aware 
of the ceetnicnone of 1829 and 1836, and of the fact that the 
question of limits had not been finally determined by the 
proper authorities. (Senate Doc. No. 45, p. 106.) 

On the 2Uth January, 1843, Peter Laidlaw, the register at 
New Orleans, issued patent certificates in the Donaldson and 
Scott and Clarke claims, and advised fhe Commissioner of the 
General Land Office thereof. The certificate in the first-men- 
tioned claim is as follows: 

“It is hereby certified, that, i in pursuance of the act of Con- 
gress passed on the 18th day of April, 1814, entitled ‘An act 
concerning certificates of confirmation of.claims to land in the 
State of Louisiana,’ William Donaldson and John W. Scott 
have been confirmed in their claim to a tract of land situated 
in the county of Acadia, numbered 133 in the report of the 
board of commissioners for ascertaining and adjusting the titles 
and claims to land within the eastern district of the Terntory 
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of Orleans, dated at New Orleans, the 4th March, 18U6, desig- 
nated as (here the sections are described,) containing 36,582.19 
acres, as per plat herewith. Now, therefore, be it known, 
that, on presentation of this certificate to. the Commissioner of 
the General Land Office, the said William. Donaldson and 
John W. Scott shall.be entitled to receive a patent for the land 
herein described.’? ‘The certificate in the case of the Clarke 
tract. is similar in its character.—(Senate Doc. No. 45, p. 125, 
and plats E and F, hereto annexed.) : 

Mr. Blake, on receiving the letter of the register advising 
him of the issuing of these certificates, wrote in reply, under 
date of the 10th February, 1843, stating that, by a letter of the 
10th June, 1841, his predecessor had been requested to defer 
the issuing of a patent certificate untii he might be definitively 
instructed by the departinent, and says: “In view of that 
communication to the register, I am surprised to learn that you 
have issued the certificates you mention; and, as questions 
connected with the confirmation and limits of the Houmas 
claim have been submitted to the supervisory power, and have 
not yet been definitively settled, you will recall those certifi- 
cates, and suspend them until you recetve further advice from 
the department.’’? (Senate Doc. No. 45, p. 106.) ‘He also 
advised Newcomb, the surveyor general, on the 28th of July, 
1843, that he was not authorized to give an official sanction to 
any plat. without definite instructions~from the department. 
(Senate Doc. No. 45, p. 111.) 

Some of the purchasers from the government having applied 
to the General Land Office in March, 1843, that the sales to 
them might be cancelled and the purchase-money refunded to 
them, Mr. Blake submitted this subject ta Mr. Spencer, then 
Secretary of the Treasury, on the 7th June, 1843. (Senate 
Doc. No. 45, p. 108.) Mr. Spencer accordingly examined the 
question submitted to him, and on the 24th July, 1843, com- 
municated his decision to Mr. Blake, in which he states ‘< that, 
admitting that Commissioner Graham was wrong—that the 
sales in question were unauthorized and void—yet the money 
paid is in the treasury, and it cannot be taken out without an 
application to Congress. The act of 12th January, 1525, 
authorizes this department to refund only when the United 
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States had no ¢tle to the land sold, and that act- does not 
reach this case, because, if the money is ordered to be re- 
funded, that order must proceed on the ground that the 
Houmas title over the land in question is good. I cannot and 
will not decide that question. But I do not admit that Mr. 
Graham was wrong, and that the sales in question were un- 
authorized and void. The 3d section of the act af 3d March, 
1811, I am inclined to.think, had no other effect than to sus- 
pend the Executive power to offer for sale lands to which 
claims had been ‘duly preferred, until the final decision of 
Congress thereon. from the date of the confirmatory act, all 
lands lying without the limits of the claim, as confirmed, 
would be relieved from that suspension, and become publie 
lands, and subject to pre-emption rights attaching to public 
lands. ‘The validity of these sales, therefore, depends en the 
decision of the question, when and with what limits has the 
Houmas claim been confirmed, if confirmed at all? And, 
until that question is settled, no money can, under existing 
laws, be drawn from. the treasury for the purpose of being 
refunded on account of these sales; the power to refund, under 
the act of 1825, depending in this case on the conflict of these 
sales with the Houmas claim as a valid and legal title, and 
not because they were made in violation of the act of 1811, as 
alleged.’? He therefore was of opinion that there was no 
authority in the department: to refund the money claimed. 
(Senate Doc. No. 45, p. 110.) 

The counsel for the purchasers, it appears, addressed a com- 
munication to Mr. Spencer on the 12th August, respecting his 
decision declining to refund the purchase money, which is not 
among the papers sent me. . 'T’o this communication Mr. Spen- 
cer replied on the 28th August, 1843, as follows: ‘‘The case 
is briefly this: the Secretary of the ‘Preasury is authorized by 
Jaw to refund the purchase money for erroneous sales of lands, 
only where the United States had no @iée to the lands sold. 
Whether this. department can in this case regard the United 
States as having had ¢éile or not, depends on the decision of 
the question, whether the ‘ Houmas claim’ has been confirmed 
by law, or its validity judicially established; and, if so, to what 
‘extent.. The power of this department to refund, in this case, 
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depending on the conflict of these sales with the ‘Houmas 
claim,’ so ascertained and decided to be valid, 1 know of no 
‘confirmation or other legal establishment’? of the Spanish 
grant to Houmas. It is because the question of title is to be 
determined by the courts, that I refuse to decide it. There 
may be a cloud upon the title of the United States which justi- 
fies the General Land Office in declining to issue a patent, and 
yet the want of title may not be so clear as to justify the Secre- 
tary of the Treasury in refunding the money. I have no 
doubt as to the meaning of the act of January 12, 1825, the 
only law authorizing the Secretary of the Treasury to refund 
in cases of erroneous sales of lands. The Secrétary of the 
Treasury is authorized by that act to refund only in cases 
where the purchase is or may be void, the United States having 
no title to the lands sold: Ist, by reason of a prior sale; or, 2d, 
because of the right thereto having vested elsewhere under a 
prior British, French, or Spanish grant, recognised by con- 
firmation by Congress, or its validity otherwise legally estab- 
lished; or, 3d, from want of title thereto in the United States 
from any other cause whatsoever. It is for want of title in every 
case. For such erroneous sales he may refund, and for such 
ouly, under that act. Or, in other words, Congress has in. 
trusted to the Treasury Department the power to refund only 
where the sales were absdlutely void for want of. title in the 
United States; but, where voidable only against the United 
States, it has reserved to itself the power either to confirm the 
sales or to refund the purchase money; or, at all events, it has 
not granted it to the Treasury Department. 

‘‘ As to the alleged issue of ‘ patent certificates’ for the ‘ Hou- 
mas claim’ to its full extent, which you seem to regard as con- 
clusive on the question of ¢tzéle, I have to remark, that whatever 
has been issued, purporting to be a ‘patent certificate,’ has 
been issued not only without the authority, but against the 
express instructions of the Commissioners of the General Land 
Office, and that a knowledge of the erroneous and unauthor- 
ized issue is believed to have been brought home to the hold- 
ers. Even if the ‘Houmas claim’ were confirmed’ whether 
patent certificates, or even a patent, could in that case right- 
fully be issued therefor, (and of course, if issued, their legal 
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effects as such,) would depend on the fact, whether there was 
any provision of /aw authorizing the issue of such evidences 
of its validity; and this department can recognise nothing pur- 
porting to be a ‘patent certificate’ as having any effect what- 
ever on the question of title, until it first appears that it is au- 
thorized by daw to be issued for this claim, and that it has 
been regularly and fairly issued. 

‘J am of opinion, however, that the act of April 18, 1814, 
to which you refer, authorizes ‘ patent certificates’ and patents 
to be issued only for claims to tracts not exceeding a league 
square, which by the act of March 3, 1807, the commissioners 
had power finally to decide, and did so decide; and that, of 
course, it has no application to the ‘Houmas claim,’ which 
was submitted in pursuance of law to Congress, for its final 
decision. 

“T regard Mr. Wirt’s opinion, to which you refer, as having 
but little bearing on this case; it is founded on the admission 
that there was no authority in that case to sell, the land having 
been excepted fiom sale by act of Congress. In this case, 
however, I am inclined to think that the acts of 1806 and 1811 
merely suspended action until the final decision of Congress on 
the claims; and that in sales made after the confirmation of the 
‘Houmas claim,’ within its limits as claimed before the com- 
missioners, but without its limits as confirmed by Congress, 
there would be no want of authority to sell. But, however 
that may be, this department is not authorized to refund money 
for sales erroncous mercly, but only for sales erroneous because 
the United States had no ¢itle to the lands sold. If, therefore, 
these sales were clearly unauthorized, still this department has 
no power to refund, until it is ascertained whether the United 
States had or had not ¢iéle; or, in other words, whether there 
has been a ‘confirmation’ or other legal establishment of the 
‘Houmas claim,’ and to what extent; and if so, in what cases 
the sales conflict with it.’? (Senate Doc. No. 45, p. 112.) 

Mr. Spencer, on the 15th November, 1843, addressed a fur- 
ther communication to another counsel of the purchasers, in 
which hd states ‘that the claim which he had decided was 
disposed of ou the assumption contended for—that Commis- 
sioner Graham was wrong in making the sales, and that they 
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were unauthorized and void; assuming the ground that the 
act of 1825 would not authorize the Secretary of the Treasury 
to refund, except another point was settled by him, viz: that 
the United States had no title. This I refused to decide. 
Now all this had nothing to do with determining the limits of 
the Houmas claim, be they more or less. That claim has been 
confirmed to a certain extent, or it has not. If not at all, then 
the title of the United States is not shown to be defective as to 
any part; if confirmed to a certain extent, and the sales by 
Commissioner Graham were without the limits of the claim as 
confirmed, they were authorized. -But I have not determined, 
nor will I undertake to determine, to what extent the Houmas 
claim has been confirmed. This is for the courts of law or 
Congress to decide.’’ (Senate Doc. No. 45, p.114.) He after- 
wards returned the papers to the General Land Office, witha 
copy of his communication above mentioned, so that the Com- 
missioner might see what disposition bad been made of the 
claim. (p. 113.) , 

There the matter seems to have rested until the 26th of May, 
1844, when the counsel for the heirs of Hampton addressed a 
communication to the President, which he referred to the Com- 
missioner of the General Land Office, and directed him to ex- 
amine the case and give a condensed view of all the facts in 
writing. ‘This communication and reference are not among 
the papers, but are mentioned in the report made in pursuance 
of the reference. 

On the 28th of the same month, the counsel also addressed 
a letter to Mr. Blake, requesting that patents miglit be issued, 
and that as an application of a similar character had been made 
some time before, when the embarrassments that existed were 
such that the Commissioner did not feel authorized under the 
circunistances to issue patents, and as he might feel an unwil-. 
lingness to give the final decision without the advice of the 
Secretary of the Treasury or the Attorney General, he, the 
counsel, had no objections, but, on the contrary, should desire 
their opinion, and should be pleased if the application, with the 
papers in the case, were submitted to them. (Senate Doc. No. 
45, p. 115.) He also enclosed an opinion by Mr. McDuffie 
and Judge Huger, of South Carolina, in which they express 
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the opinion that the parties are clearly entitled to patents under 
the act of L8th April, 1814. (p.120.) In consequence of this 
request, Mr. Blake, on the same day, submitted this applica- 
tion to Mr. Young, acting Secretary of the Treasury, for the 
opinion of the Attorney General, and his instructions. (p. 116.) 

On the 5th June, 1844, Mr. Blake also. made the report re- 
quested by the President; in which, after reciting the case, 
he states, as follows: “In Mr. Johnson’s letter to you, he refers 
to the act of 12th April, 1814, as requiring patents to be issued 
for claims not exceeding a league square, and to the act of 18th 
April, 1814, as ‘requiring patents to be issued on all claims 
which are included in the transcript of decisions made in favor 
of claimants, and transmitted to the Secretary of the Treasury;’ 
states that, by these two laws, all the claims should be patented, 
when surveyed, ‘which had been confirmed by the board of 
commissioners; and suggests that an order be given to issue 
patents in all such cases, when the requirements of the law are 
complied with. For claims confirmed by the act of 12th April, 
1814, this office, on the presentation of the confirmation cert 
ficates required by this act, with the approved plats of survey, is 
prepared and will promptly issue patents in all cases that are 
regular aud free from difficulty; but as to the act of 18th April, 
1814, the decision of the late Secretary confines the act to 
cases not exceeding a league square. ‘The question, however, 
as to whether it is coextensive with every claim favorably de- 
cided on in the transcripts, is now sub judice by the late submis- 
sion of the papers to the Secretary of the Treasury ad interim, 
and a final decision on that point by the Executive will of 
course govern the action of this office.” This report was not 
among the papers sent me, but was furnished by the counsel 
of the claimants. . 

The counsel for the claimants having filed an argument in 
support.of the authority to issue patents, which will be found 
in the Senate document before referred to, page 117, Mr. Sec- 
retary Bibb, on the 13th August, 1844, transmitted to Mr. Blake 
his decision, that patents ought to be granted on the Donald- 
son and Scott and Clarke claims, and that persons who had 
been permitted to enter lands within the boundaries of the three 
claims should have a return of the moneys paid by them, ac 
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cording to the principles of an opinion before given by him. 
(Senate Doc, No. 45, p.126. A copy is also hereto annexed.) 

In pursuance of this decision, the Commissioner of the Gen- 
eral Land Office prepared the draughts of two patents, in the 
nature of quit-claims for the Donaldson and Scott and Clarke 
tracts, according to the form used in the office in similar cases. 
The counsel for the claimants, however, objected to certain 
clauses in the forms prepared, and on the 28th August, 1844, 
the matter was submitted to the Secretary of the Treasury. 
The grounds of the objection were, that in the proposed con- 
veyance by the United States it was declared that it should be 
““ subject to any just claim or claims, to all and every part 
thereof, of all and every person or persons, bodies politic or cor- 
porate, derived from the United States, or from either the Brit- 
ish, French, or Spanish authorities,’? and that the habendum 
was made ‘ subject to any such just claim or claims as afore- 
said,’’ and ‘so that neither the United States nor any other 
person claiming under them, except as is provided in said act 
and the reservations aforesaid, may or can set up any right or 
title thereto.””> The Secretary of the Treasury directed these 
clauses to be omitted in the patents. (Senate Doc. No. 45, p. 
132.) , 

The patents were accordingly issued, and bear date the 22d 
day of August, 1844, and are signed by the President, and not 
by his secretary. Having been transmitted to the counsel of 
the claimants on the 28th August, 1844, he, on the 19th Oc- 
tober following, acknowledging their receipt, entered a caveat, 
that, in receiving them for a portion, the claimants do not re- 
linquish their right, title, or claim to the residue; but, on the 
contrary, they will assert and maintain their right to the entire 
extent of the original claim. (Senate Doc. No. 45, p. 134.) 

The Donaldson and Scott and Clarke tracts having thus been 
patented, two several applications were made in September and 
October, 1844, for a patent for the Conway claim. (Senate 
Doc. No. 45, pp. 134, 135.) And the surveyor general was af- 
terwards instructed to furnish the register with a plat in accord- 
ance with the decision of the Secretary of the Treasury. The 
register was also advised of the decision. (pp. 137, 188.) 

The certificate of survey and plat were accordingly made by 
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the surveyor general, in this case, and bear date the 25th No. 
vember, 1844, and they, together with the patent certificate, 
Were transmitted by the register to the General Land Office on 
the 7th December, 1844. - (See annexed plat, marked G ) 

Before, however, the return of the plat and patent certificate 
to the General Land Office, a resolution passed the Senate on 
the 10th December, 1844, directing the Secretary of the Treas- 
ury to communicate a copy of his written opinion directing pe- 
tents to he issued, with copies of the opinions given by the- 
other officers connected with the General Land Office in rela- 
tion to the claim, together with copies of the surveys and of the 
transcripts of confirmation. (Senate Journal, p. 28.) ‘These 
papers were accordingly transmitted to the Senate on the Sth 
January, 1845, and Popes Senate document No. 45, so often 
referred to. 

On the 7th day of January, 1845, the following joint reso- 
lu‘ion was passed in the House: 

‘ Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, ‘That the 
issuance of grants or other evidences of title upon a Spanish 
Jand claim in the State of Louisiana, lying on the Mississippi, 
above New Orleans, commonly known as the Houmas claim, 
be, and the same are hereby, prohibited, until the further order 
of Congress in relation thereto.’? 

This resolution having been sent to the Senate on the same 
day, was there amended so as to read in terms similar to the 
joint resolution of 1846, under which this examination is made. 
This amendment was sent to the House on the last day of the 
session, but was not taken up, and therefore failed to become 
a law: In consequence of these proceeedings, Mr. Blake seems 
to have held the case suspended. 

On the 5th March, 1845, a communication was received at 
the General Land Office, in behalf of the claimants of the Con- 

way tract, enclosing a letter from one of their counsel to the 
President, dated 3d March, 1845, requesting him to direct the 
Commissioner to issue a patent in conformity with the decisions 
made by the Secretary of the Treasury. With that letter is 
a note from the Secretary of the same date, stating that the 
three claims ‘‘ are confirmed, and therefore patents ought to 
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Issue, if not already issued, conformably to the opinion”? de. 
livered by him. . Under this note is an order of the same date, 
from the President, requesting the Commissioner to “ issue 
patents in conformity with the above recommendation and opin- 
ion of the Secretary of the Treasury.’? But Mr. Blake still 
deferred action on the case. 

On the 12th May, 1845, another application for a patent was 
made by Mr. [saac T’. Preston, as counsel for the claimants, 
to Mr. Shields, the successor of Mr. Blake, who, on the 24th 
June following, submitted the same with a report to Mr. 
Secretary Walker, in which he states, that under the decisions 
of the Supreme Court he feels bound to regard the grant as 
within the scope of the authority of Galvez, and as lawfully 
executed by him, but that the question still remains as to the 
extent of the grant. On this point, after stating the answer in 
behalf of the claimants to the opinion of Mr. Birchard, he 
says: ‘¢It is then admitted that there was no actually defined 
rear boundary to the Houmas, but under the Spanish usages 
a navigable water course is claimed as that boundary. Mr. 
Graham was of opinion that the boundaries of the grant must 
be fixed by the courts, and in order to give scope for their 
discretion, limited the survey of the rear line to a league and a 
half, thereby giving upwards of 18,000 acres to the claim. *** 
Looking to the object for which the grant was asked, I feel 
constrained to say, that I cannot decide that the usages of the 
province authorized such an extension, or that Galvez con- 
templated a grant for such an extent of territory, but must 
agree with Commissioner Graham and Secretary Spencer, 
that the rear boundaries should be determined by the courts 
or by Congress.’’ He further states that he cannot satisfy 
himself that the act of 18th April, 1814, has reference to any 
cases except those on which confirmation certificates were 
authorized to’ be issued for claims to the extent of a league 
square; concurring on this point also with Secretary Spencer, 
and answering the question what was required of the execu- 
tive officers under existing laws in regard to this claim, he 
States that under the provisions of the act of 3d March, 1S11, 
the land to the extent-claimed should have been reserved from 
sale until the final decision of Congress. The act referred to 
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declares, ‘‘ that till after the final decision of Congress thereon, 
no tract of land shall be offered for sale, the claim to which 
has been in due time, and according to law, presented to the 
register of the land office, and filed in his office for the purpose 
of being investigated by the commissioners appointed for the 
purpose of ascertaining the rights of persons.’? The report 
continues, that ‘‘ by this course the claimants would be left to 
their original grant on which to rest and defend their rights 
under the supreme law of the land, and the Executive in any 
future proceedings would be governed by the decision of Con- 
gress and of the courts;’’ and alluding to the directions of the 
former Secretary of the Treasury and the President to issue a 
patent, he requests instructions on the subject. 

The joint resolution directing the Attorney General to make 
this examinatibn having subsequently passed, Mr. Secretary 
Walker has suspended the giving of the instructions requested. 

On the 6th June, 1846, the Senate passed a resolution 
directing the Commissioner of the General Land Office to 
furnish certain information respecting the Donaldson and Scott 
and Clarke claims, the nature of which will appear from the 
answer of that officer. (Senate Journal, p. 329.) On the 10th 
June the Commissioner made his report, which, on the 12th, 
was ordered to be printed. (Senate Doc. No. 389, Ist session 
29th Congress.) It appears by that report that the number of 
acres in these two tracts, according to the claim,is 82,111.00 


The aggregate of acres embraced in the two pat- 


ents is - - - - - - 64,699.79 
The difference about - . _ - 17,411.21 





—a 


The seventeen thousand acres of the claim which was thus 
excluded from the patents, are represented to be situated on 
the Iberville, or Manchac, and Mississippi rivers, and to be 
embraced in other private claims; and the report refers to the 
blue color (on plat H) to exhibit their location. It states that 
the number of patents issued for lands purchased within the 
limits of this claim, as patented, was twenty, containing 
2,73°.48 acres; that eleven of these patents had been surren- 
dered to be cancelled , and that the amount of the purchase- 
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money refunded thereon was $2,163 12}; that the number of 
entries upon which application had been made to refund the — 
purchase-money, since the issuing of the patents, was one 
hundred and four, containing 17,002.83 acres; and that the 
amount refunded was $21,253 54. By a statement among 
the papers, it appears that the total number of acres entered 
under pre-emptions and otherwise, in the three tracts, and the 
purchase-money received thereon, were as follows: 

Acres - - - - - - 40, 253.75 


Purchase-money - _ - - - - $50, 327 32 








I regret that I have not found it consistent with a proper 
understanding of the subject to abridge this narrative within 
narrower limits. Its length has much exceeded my expecta- 
tions. It was, however, in some degree unavoidable, in order 
to present a clear view of the case to the President, on whom 
important duties are devolved by the joint resolution, in the 
event that my opinion should be adverse to the authority 
assumed in granting the patents. If any errors have occurred 
in selecting what appeared to be material, a reference to the 
source from which I have drawn will at once correct them. 

I will now proceed to examine the legal questions on which 
[ am directed to report my opinion. 


In the first place, I am of opinion that the grant by Galvez 
to Maurice Conway is a perfect and complete grant, duly made 
and consummated before the cession of Louisiana to the United 
States, protected by the treaty of cession, and, in the language 
of the Supreme Court in the case of the United States vs. 
Wiggin, (14 Pet., 350,) is ‘intrinsically valid, and needs no 
sanction from the legislative or judicial department of this 
government.”’ 


The great question to be determined, however, as before 
remarked, is the extent of the lands which were severed from 
the domains of the crown of Spain by the terms of the grant; . 
or, in other words, the limits and boundaries of the tract 
secured, and guarantied by the treaty. 


The claimants contend that it includes not only the lands 
surveyed and severed, but all the rear lands above described, 
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as far as the rivers Amite and Iberville, and Lake Maurepas. 
It must be admitted that the language of the petition is some- 
what broader than the survey and location. But, if there 
were no other means of identifying the land, or of ascertaining 
the limits, than are to be found in that source, I would be 
compelled to hold that the whole proceedings are so vague and 
indefinite that the grant must be considered void on that 
account. It is insisted that the words of the grant are so fully 
explained and qualified by the general expressions of the pre- 
amible, decree, and petition, as to avoid all such uncertainty, 
and manifestly to authorize such an interpretation of the terms 
of the graut, and of the description therein of the land granted, 
as will give to the grantee, and those claiming under him, all 
the domain in the rear of the first concession belonging at that 
time to the government of Louisiana. In furtherance of this 
view, it is insisted that the several papers, when considered 
together as parts of one transaction, will admit of no other 
limitation than the one assumed, which extends the depth to 
the boundaries of the province. This cannot be admitted, it 
secs to me, without overlooking entirely the first action of 
Unzaga upon the petition of Conway, in which he directs the 
setting and marking of the boundaries; nor without rejecting 
altogether the essential parts of the official survey, made im 
pursuance of that order, and constituting the most important 
eleinent of the proceedings upon which the final decree or 
grant was based. After full consideration of the question, I 
dissent from the views of the claimants, and have come tq the 
conclusion that, by the terms of the grant and prelnninary 
proceedings upon which it is founded, a complete legal ttle 
vested in the said Conway only to the extent of the survey— 
making the side lines forty-two arpens in the depth, or half a 
league from the front, on the Mississippi river. 

In forming this conclusion, I have not been unmindful of the 
importance of the suggestion, that the evidences of title, in this 
case, are not to be measured by the strict, though just and cer- 
tain, rules of the common law, but should be considered in 
connexion with the usages and customs of the province pre- 
vailing at the time when the grant was made. ‘The propriety 
of the suggestion is freely admitted, and has been fully weighed. 
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It led me to examine whether there was any recognised 
usage or regulation, which could come in aid of the proceed- 
ings to expand the legal rights of the party beyond the survey 
and well defined location upon the land. No case has been 
cited disclosing any such custom, usage, or regulation; and 
it is presumed none can be found where the principle has been 
approved by the courts of the United States. Until that prin- 
ciple shall have been sanctioned by the courts of this country, 
I must hold that it is not competent for a judicial tribunal to 
enlarge the boundaries of a graut beyond the actual survey and 
location upon which it was made. It is even more certain 
that the priaciple cannot be sustained, where, as in this case, 
the description of the land contained in ‘the grant, and papers 
annexed to it, is too indefinite and uncertain to give it force 
and effect, without the survey and location upon which it is 
based. It is too well settled, I think, to be, controverted, tliat, 
according to the laws, usages, and customs of the Spanish gov- 
ernment, nothing short of an effective grant from the governor 
could confer a complete title either to a front or back conces- 
sion. It is undoubtedly true that an incomplete right might 
be accquired under an order or warrant of survey. Back con- 
cessions, it seems, were seldom made; and in no instance, of 
which there appears to be any authentic account, except to the 
proprietors of the frout; and, where made, uniformby had a 
depth of forty arpens, reckoning from the rear line of the first 
concession. But the saine forms of title appear to have been 
required in the one as in the other; and in no case could a fee- 
simple estate be acquired from the government without the 
severance of a definite tract from the mass of the public lands 
under the operation of a complete grant. Under these circum- 
stances, I find myself obliged to decide, upon the facts before 
m¢, that the complete title stops with the limits of the survey 
and location. he examination which I have made of the 
question has produced full conviction on my mind, that there 
is no principle of law, that has been recoguised and approved, 
to justify the extension of the complete fee simple title beyond. 
those limits; and I can conceive of none which it would be safe 
to apply to the titles of real estate to expand them. Any other 
rule of interpretatiow of the legal nghts of these parties, in this 
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respect, would be controverted in every stage of the proceed- 
ings under which they claim. It would be impeached even 
by the prayer of the petition of Conway, in which he asks to 
be put in possession of the front and depth, setting the bound- 
aries. It would be in direct conflict with the order of Unzaga, 
addressed to the surveyor, in which he directs that the surveyor 
shall set and mark the boundaries. -It would repudiate the 
whole survey upon which the front as well as depth, in a great 
measure, reposes under the grant; and it would be wholly un- 
supported by the final decree or grant, which merely approves 
the previous operations, and grants the land accordingly. 

In order to test the correctness of the conclusion, it may be 
proper to examine with more care the grounds upon which it 
rests, and to consider the objections that may be urged against 
it, and to compare both with some considerations not appearing 
upon the face of the papers. 

It is too well known, I think, to be disputed, that the regu- 
lations of O’ReHly-were in full force at the date of this grant, 
and the survey of Andry. By the twelfth article of those reg- 
ulations it is declared, that “all grants shall be made in the 
name of the king, by the governor general of the province, 
who will, at the same time, appoint a survyor to fix the bounds 
thereof, both in front and depth, in presence of the judge ordi- 
nary of the district and of two adjoining settlers, who shall 
be present at the survey. The above mentioned four persons 
shall sign the procés-verbal which shall be made thereof, and 
the surveyor shall make three copies of the same, one of which 
shall be deposited in the office of the scrivener of the govern- 
ment and cabildo; another shall be delivered to the governor 
general; and the third to the proprietor, to be annexed to the 
titles of his grant.”? (1 Clarke’s Land Laws, p. 979.) 

It has never been questioned, I believe, that these regula- 
tions, during the period they were in force, were of binding ob- 
ligation upon subordinate officers; nor is there any pretence 
that Unzaga relaxed their operation in this case, or dispensed 
with their requirements. On the contrary, it is shown by his 
decree, that they were substantially reaffirmed and re-enacted, 
in his order directing the surveyor to set and mark the bound- 
aries. But suppose it were otherwise; they constitute the best 
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known guide to the usages and customs of the province in re- 
gard to surveys. In this respect all will agree, I presume, that 
they should have considerable influence upon the question, as 
constituting the most authoritative exposition of the law-making 
power of the province upon the geheral subject of surveys. 
They furnish, also, the best known criterion by which to judge 
what kind of a survey was required, when the terms of the 
grant were indefinite, to work a severance of the tract from the 
domains of the Crown, and to convert it, under the operation of 
the grant, into private property. 

[t cannot be admitted, at this day, that any other lands pass 
by a conveyance or grant, than such as can be identified and 
defined by some of the modes authorized by law for ascertain- 
ing such facts. The Spanish regulation, it seems, required 
the bounds to be fixed in front and depth, in presence of the 
judge ordinary and two adjoining settlers. All the require- 
ments of the article, so far as they are applicable to the duties 
of a surveyor, were obeyed and followed in this case. This 
appears by the official certificate annexed to the title of Con- 
way. A slight examination of the order of survey issued upon 
the petition, and of the certificate of survey, will be sufficient 
to demonstrate that the twelfth article of these regulations con- 
stituted the guide at least in these proceedings. ‘Ihe order or 
decree heretofore given in its exact language, bears date at New 
Orleans, 27th September, 1776. The proper.officer is directed, 
in substance, to go to the land, and put the petitioner in pos- 
session of that which may be vacant in the rear of his planta- 
tion, provided it is not claimed by others, and the possession so 
to be given do not injure the adjoining occupants, ‘‘¢o the 
effect of which,’ according to the translation of the clainants, 
‘the shull set and mark the boundaries;’’ or, according to the 
version, 1 Clarke’s Land Laws, p. 955, ‘‘to which effect he 
shall establish his boundaries and limits.’’ The disagreement 
is only in the form of expression, and cannot affect the merits 
of the question, both versions requiring the surveyor to mark 
or establish the boundaries of the tract to be surveyed. The 
regulations show what was intended by the order requiring the 
setting aud marking of the boundaries; it was, in the einphatic 
words of the twelfth article, to fix the boundaries thereof in 
front and in depth. 
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Assuming that the tract does not extend beyond the forty- 
two arpens in depth, then Andry obeyed the directions of the 
authority under which he acted, performing his duty according 
to law, and his return is fully sustained. One class of the 
decided cases, cited by the counsel, lays down a principle of 
much importance on this point. It is, that an act done in pur. 
suance of a public authority 1s presumed to be correct, or that 
‘‘he who alleges that an officer intrusted with an important 
duty has violated his instructions must show it.’? Upon no 
just principle can those claiming under Conway be permitted 
to deny either the accuracy or the completeness of the certifi- 
cate of Andry, as it is a necessary part of the title papers to 
uphold their rights, and bears upon its face the signature of 
Conway, placed there by himself, in pursuance of the regula. 
tions aforesaid. It is essential to the validity of the grant itself; 
and without it, in my judgment, these parties would take noth- 
ing by their claim. The manner of the survey, and the extent 
of the operations in the field, are stated in the official certifi- 
cate with great particularity, showing a strict and full compli- 
ance with the rules of survey prescribed in the regulations of 
O’Reilly. It is only necessary to advert to the action of the 
surveyor when he closed the survey on the side lines. The 
last monument planted by him on the upper line was at the 
distance of forty two arpens from the river. Did this close the 
survey on that line? The certificate so declares at the com- 
mencement of the next sentence: ‘¢ This line being thus drawn, 
[ went to the lower one, common with Michel Chiasson,”’ Is 
the language in the translation of the claimants; and in Clarke’s 
Land Laws it is still stronger: “This line being concluded, I 
went to the lowerone.’’ The inquiry as to which of the trans- 
lations is most literal, becomes imypnaterial, as each is alike con- 
clusive that this line was finished and terminated at the last 
monument described, which was at the distance of forty two 
arpens froin the riyer. The manner narrated in which the 
lower line was surveyed is not very dissimilar, and is given 
with equal care. It concludes, according to the translation of 
the claimants, ‘‘in order that the direction may not deviate,” 
after describing the last monument set in the field, which was 
_ at the distance of forty-two arpens from the river, making the 
depth correspond exactly with the other side line. Both lines 
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are ended at points clearly ascertained and marked by monu- 
ments on the land. Some reliance is placed upon the closing 
words of the sentence in which Andry describes his last act, 
in the survey on the lower line. No such remark was made 
when he closed the upper line. These words are rendered in 
the copy of the certificate appearing in Clarke’s Land Laws as 
follows: ‘‘{n order to keep the ¢ourse;’’ and are evidently 
descriptive of an intent which had been performed. They 
refer to an act done; to one that was complete, and not to one 
that remained to be performed. The order under which he 
acted authorized him to fix and mark the front and depth of 
the tract surveyed, and there his authority ceased. ‘T'hese acts . 
were performed according to law, in the presence of the judge 
ordinary, aud of-the two adjoining neighbors, to whom, as 
well as to Conway, it was important to preserve the evidence 
of the course which he had run from the river, to the depth 
of the tract surveyed and located. ‘The monument of which 
he was speaking had been planted to keep the course, as had 
been all the others previously described. It was not necessary 
to certify the purpose for which they had been planted at the 
close of each description of the cypress or mulberry stake, used 
to designate the intent; that was left for the close, and the 
words apply as fully to the first monument on the bank of the 
river, as to the one which marked the depth of the last line 
surveyed. He was speaking of an intent which had ripened 
into an act. Itis no more or less than if he had said, I have 
planted all these monuments to keep the course and mark the 
boundaries of the land. This is evident by the concluding 
portion of the certificate, which immediately follows in these 
words: ‘‘ And in order that all the above may appear, I give 
the following certificate.’’? This certificate is signed by Andry, 
Judice, and Conway, and alleges the reason why the adjoin- 
ing neighbors did not atlix their signatures, which was, that 
they did not ‘“‘ know how to sign.”’ 

The figurative plan or sketch of the operations delivered to 
the grantee was not laid before the commissioners who passed 
upon this claim under the act of.1805, nor is it among the 
papers submitted to me. 

It is thus demonstrated, as it seems to me, that the survey 
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was made in conformity with the twelfth article of O’Reilly’s 
regulations; and that it terminated on each side line at the dis- 
tance of forty-two arpens from the river, the bounds having 
been fixed, both in front and depth, in pursuance of the prayer 
of the petition, and in obedience to the order of Unzaga. 

The binding character of the treaty stipulations, in regard 
to the rights of private property, is too apparent, and has been 
too frequently recognised by every department of this govern- 
ment, to render it necessary to remark upon any of the views 
-which have been presented to enforce and illustrate that obli- 
gation.. There cannot be any difference of opinion between 
the counsel and myself on this point, after we shall have ascer- 
tained the nature and character of the rights acquired under 
the former government, which are entitled to that protection 
and guaranty. 

In further examining the question for that purpose, it now 
becomes proper to consider the principal evidence of title upon 
which these parties rely, which is the grant issued by Galvez, 
on the 21st June, 1777. ‘The argument for the claimants pro- 
ceeds upon the ground, that the extent of the lands granted 
must be ascertained and measured by the descriptive words 
and sentences that precede the granting clause, aided by similar 
expressions to be found in the petition of Conway, and the pre- 
liminary proceedings, overlooking the fact, as it seems to me, 
that no one of the sweeping expressions to which they refer, 
gives cither courses, distances, or monuments, or affords any 
other definite and certain rule by which to mark the limits and 
boundaries of the tract upon the land. The strength of the 
argument consists in the reliance which is placed upon the 
words, ‘‘all the vacant lands in the rear of the first forty 
arpens.’’ ‘These, it is insisted, in the connexion in which they 
are employed, are broad enough to embrace their whole claim, 
and cannot be interpreted to include less, without distorting 
their true meaning, or departing from their usual and ordinary 
signification. There might be some force in the reasoning, 
if the words selected were as comprehensive as is supposed; 
and if, in their application to the subject-matter in dispute, they 
were certain to & common intent, or more especially if there 
were not other words in the same instrument evidently intro- 
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duced to negative the expansive construction for which they 
contend, by limiting and qualifying their meaning, and thus 
giving force and effect to the grant. Let us examine the terms 
of the grant, solely with reference to its limitations, and see 
whether it be not so guarded, notwithstandmg the peculiar 
structure and form of the instrument, as to defy every attempt- 
to misunderstand its true meaning and effect. It is manifest 
that it is based upon the proces verbal, or offictal- certificate of 
survey. The correctness of this conclusion is goueustel’ by. 
the following considerations: - | 


{. The maker certifies that he had seen the proceedings of 
Andry, which could only refer to the. return of his re In 
the survey and location. , eS 

2. He declares them ta be‘conformable to the rules ‘made, 
touching the surveying of lands and adjoining metghbors. - 


The form of the expression, in referring to the rules of sur- 
veying, clearly indicates that they weré made previous to his’ 
coming into office; and, unquestionably, has reference to the 
aforesaid regulations of O’Reilly, which he found in full force 
when he assumed the duties of first tnayistrate of the province. 

3. Certifying the consent of the adjoining owner’, from the 
allegations of the certificate, of which he could have no per- 
sonal knowledge, he approves of the operations. 

4. The granting words are uot follawed by any description 
of the premises. ,The grantor evidently referred to the general 
designation of the tract which preceded the granting clause, 
and relied upon the following limitation to qualify and render 
explicit the whole purpose of the grant. 7 =< 


5. Then comes the limitation which defines and exemplifies 
the meaning and effect of the whole jnstrument: “‘ In order 
that, as his own property, he may dispose or enjoy the same 
conformably to the said operations.”’ 

6. The grant refersto ‘the foregoing decree of my predeces- | 
sor,’’ under whose administration the proceedings had been. 
commenced, and perfected to the completion of the survey and 
location; and there is not a word in it affording the slightest 
pretence that Galvez intended to do any more than to confirm, 
those proceedings, and give them force: and effect according to. 
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the survey; and with that manifest intent he granted the lands 
limiting the grant to the previous operations. 

But suppuse it were otherwise, and the rights of these parties 
to the back lands reposed entirely upon the general descriptive 
expressions to be found in the grant or order of survey and pe- 
tition; then I think the grant, upon principle and authority, so 
far as it relates to these lands, would be void for uncertainty. 
It would be-impossible by any means which they afford, un- 
aided by the survey and location, to identify thé land which the 
title papers purpurt to sever from the public demaia. It is 
necessary, in order to effect a severance, not only that the 
words should be sufficient to convey title, but, in the absence 
of any positive location, that the description should be such 
that those claiming under the grant can identify the land. To 
meet the pressure of the case in this respect, the parties in 1n- 
terest expand their claim to the boundaries of the province, 
giving up all the interinediate points of limitation. 

It is a great mistake, however, to suppose that the language 
even of the petition, when taken in its‘broadest sense, will bear 
an interpretation to sustain any such widely extended limits. 
Like all other instruments whose meaning is obscure, it must 
be considered as a whole in order to ascertain the intention of 
the maker. It clearly was not the intention or expectation of 
Conway that its desctiptive words should mark the limits of 
the grant; any such hypothesis is contradicted by the prayer of 
the petition, in which he asks that he may be put in possession 
of the front and depth, ‘setting the boundaries.’? The de- 
scriptiow set out in the petition was only intended as a general 
designation of the place where the land was situate which was 
to be surveyed, located, and bounded undér the regulations of 
law. The vague and indefinite description given was doubtless 
sufficient to enable thé governor to determine whether it was 
expedient to issue the order of survey. ‘It was for that purpose 
alone that it became necessary to employ any descriptive words 
in the petition; and in some instances it wilt be found that no 
description was givens If the petition: had prescribed the 
boundaries, then, in a practical point of view, the survey was 
unnecessary; it became a mere form, to meet the requirement 
of law. The order of survey, and the’ operations under it, 
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completely negative any such assumption. ‘The boundaries 
even of the front concession were not known, and could not 
have been given titl after the survey; and it was doubtless a 
leading object of the proceedings to ascertain and define the ex- 
tent of the front. Moreover, there is no language inthe peti- 
tion, when considered in its proper connexion, that will susfain 
the views of the claimants, or bear out the interpretation for 
which they contend. The words, ‘ali the depth which may 
be vacant,’’ evidently refer back to the previous recitals. That 
thee recitals fall far short of the boundary claimed, is most man- 
ifest. There is not an expression in the paper, when read in 
its proper connexion, that makes any considerable approxima~ 
tion to such a theory. The petition represents that the front 
was destitute of fences, and it being cleared owt upwards of a 
league in depth, and the cypress being atthe distance of about 
a league and a half, the petitioner had no right to that growth. 

There is some want of clearness in regard to the nature of the 
right of which he was speaking; ‘it is highly probable, however, 
that he referred to the permissive ri¢ht, enjoyed by front pro- 
prietors, to take timbeér-from the back lands for ferfces, and 
other needful purposes, ona plantation. '-This may be inferred 
from what follows, when he says he had ‘‘no right thereto, in 
consequence of your “not having granted to him but the com- 
mon depth of forty arpens, which is so short that he cannot 
reach the cypress trees.”’ Omitting what is of no.importance, 
then follow the words so much relied on'te e d the grant to 
the full limits of the claim: ‘““Fherefore yoar petitioner prays 
you will grant him all the depth which may -be vacant imme- 
diately after the said forty arpens.”’ It seems tome, if we 
give the petition its utmost-scopé, it only asks for the vacant land 
to reach the cypress trees, leaving it to be inferred from the rep- 
resentation that the trees were about a league and a half dis- 
tant from the front. It is difficult to appreciate (he reasoning 
which'seeks to expand this distancete nineteen miles on one of 
the lines, and ‘to fourteen on-the other. — 

That the practice of cutting ‘timber upon the baek lands for 
the purposes aforesaid was permitted by the Spanish authorities, 
is no longer a subjett-of dispute, though it has been substan- 
tially setuled that it gave the parties no rights in the soil, 
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es ae Ce a a 
which would seem to be self-evident. Even if the representa- 
tion’ in regard to the distance of the cypress trees from the 
front.could be. relied on, the reference to them is too vague 
and general to afford any safe criterton upon which to rely in 
the decision of the main question involved in_the case; and 
the positions assumed by the-claimants, and the course of the 
argument on their part, seem to admit the correctness of the 
conclusion. The cypress trecs are not referred to in the peti- 
tion as a boundary, nor are they relied on as such; and yet 
they are spoken of as standitg in the rear of the vacant depth 
to which the descriptive recitals relate. .The recital which 
represents that the front had been cleared out upwards of a 
league needs confirmation, and cannot well be reconciled with 
the operations in the field, if it be admitted that the cypress 
constjtuted the principal growth, which does not appear to be. 
denied. ‘Fhe surveyor found it necessary to cut a read through 
the avoods, in order to run the course one-half that distance, 
rendering it apparent that the petition had been prepared with- . 
out any precise: knowledge of distances, or of the actual state 
of things on the land. No one probably would contend that 
the petition alone, could furnish any satisfactory means by 
which to delineate any well-defined tract with legal certainty 
and precision; and yet, when the whole proceedings are care- . 
fully examined, it will be found that there is nothing in the 
title papers to sustain the views of’the claimants, except what 
appears in that memorial. ‘There can: be no doubt that Un- 
zaga,.in issuing the order to the ‘surveyor, had reference to the 
recital of the. petition, knowing, as undoubtedly he did, that 
the public interest would be protected by the direction which 
he gave to set and mark the boundaries; and that the ulumate 
rights to be acquired by the pefitioner would depend upon the 
approval of the suyvey, and the final decree or grant. 

The next step in the order of the proceedings was the survey 
and location, which are admitted to -have terminated at forty- 
two arpens in the depth. ‘The general phraseology in regard 
to the place where the survey had been made, was incorporated 
into the preamble of the final decree, as deScriptive of the pro- 
ceedings upon which. it was based; but the force and effect of 
the decree, or grant, was carefully restricted to the operations 
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of Andry in the field, as they appeared in his official certificate 
of survey. It is clear, therefore, not only that-the parties 
themselves did not regard the descriptive words in the petition 
as prescribing the boundaries of the grant, but it is equally so 
that the description itself is too vague and uncertain to afford 
the necessary means of fixing a definite and certain location 
pon the land, and furnishes ho reason'’whatever to support 
the present views of the claimants. If we depart from the 
survey and location, there does not appear to be any solid legal 
ground upon which to stand. Shall we stop when one of the 
side lines reaches an elder grant? ‘ Shall they be continued to 
the cypress trees? and if so, where is that point?” Shall they 
be prolonged into that growth? ‘and if so, how far? Shall we 
‘stop at the first, second, or third considetable water-course ? 
‘Or, shall the tract embrace all the residue of the domains of 
the crown within the claimed lines? ‘The counsel contend 
that there is no legal resting-place until we reach the Amite 
and the lake. They are understood Xo insist that alt the inter- 
mediate suggestions, as to the depth of the legal title, between 
‘the front tract and the rear’ boundary of'the claim, rest in 
extreme uncertainty; and in that I agree. -And as for the 
boundary claimed, E find nothing to support it, either in the 
title papers, or in any reference'which has been made to the 
Jaws, usages, ‘and customs of the Spanish government. 

Separate the grant from the survey and location upon which 
it is founded, and’it is cleaf to my mind.that it would fall 
within the principle laid down by the Supreme Court in the 
case of the United States vs. Kirrg et al., (3 How., 786.) “In 
‘that case a certificate of survey was ‘produced; but on the evi- 
dence reported to’ the court, it was decided to be ante-dated 
and fraudulent. After having disposed of that’ point, Chief 
Justice Taney, in speaking for the court, says: 

‘‘ Regarding the case in this point of view, the right of the 
defendant in érror must stand altogether upon the instrument 
executed in 1795 and in 1797 by the Baron de Carondelet; 
and it has not the aid of any authentic survey to ascertain 
and fix the limits of the land, and té determine its location. 
The instruments themselves‘contain tio lines or boundaries 
whereby any delinite and specific parcel of land was severed 
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from the public domain; and it has been settled by repeated 
decisions in this court,and in cases, too, where the instrament 
contained clear words of grant, that if the description was 
vague and indefinite, as in the case before us, and there was 
no official survey to give it a certain location, it could create 
no right of private property in any particular parcel of land 
which could be maintained in a court of justice. It was se 
held in the cases reported in.15 Peters, 184, 215, 275, 319; 
and in 16 Peters, 159, 160. After such repeated decisions 
‘wpon the subject,.all affirming the same doctrine, the question 
cannot be considered as an open one in this court. Putting 
aside, therefore, and rejecting the certificate of Trndeau, for 
the reasons before stated, the-mstruments in question, even if 
they could -be construed; as grants, conveyed no title to the 
Marqyis de Maison Rouge for the land in question; and, con- 
sequently, the defendants. in error can derive none from him. 
The land claimed was.not severed from the public domain by 
the Spanish authorities, and set apart as private property; and, 
copsequently, it passed to the United States -by the treaty 
which ceded to them all the public and unappropriated Jands.’’ 
It is not proposed to refer to other decisions, asserting the 
same principle, to sustain the authority of this case, behieving 
that it is sufficient that the highest court in the United States 
has declared that the proposition is.no longer oper to dispute. 
If the principle of that decision be admitted, the conclusion is 
irresistible, that the parties, in order. to sustain the legal title, 
must fall back upon the survey and location, or abandon the 
issue, unless their rights can be upheld to the full extent ef the 
claim upon the descriptive words. .That the descriptive words, 
in the connexion jn which they stand, are not sufficiently com- 
prehensive to effect that object, seems to be manifest; and if 
they were, that they are.too vggue and indefinite to afford any 
safe reliance I entertain po doubt, whether they be tested by 
the rules of the common law, or by any other rules which 
have been recognised and approved by the courts of the United 
States. ‘These several premises bring me .again to the ques- 
tion, can the survey and location, thus clearly ascertained and 
established, be expanded beyond its. own limits, while it re- 
mains uncontradicted by a a single fact or ‘circumstance in the 
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case? I think not. No case has been produced to sustain 
any such principle, and [ think none can be. 

There is nothing disclosed in the ancient conveyances cal- 
culated, m the least degree, to relieve these parties from the 
present position of the case. The one most relied on is that 
of the judicial sale, which, when traced to its final consum- 
mation, results in terms more vague and indefinite, if possible, 
than the original grant itself, when considered without the 
survey and location. The description of a tract of land, giving 
‘‘the depth which could be found,’’ is so manifestly void as 
not to deserve a moment’s consideration. ‘The argument, 
therefore, as to the recognition of the extent of the clain, rests 
for its foundation upon the declaration in the will of St. Max. 
ent, and the proceedings on the ex parte petition of Marigny, 
and the newspaper advertisement.” These, I think, are greatly 
overbalanced by the terms of the final act of sale, which is the 
legal test to apply to the proceedings. 

Of all the conveyances laid before the commissijoners, one 
only mentions the Amite as the rear boundary of the elaim, 
and that was the deed of Wiliam Conway to Daniel Clarke, 
executed on the Lith June, 1805, more than two years after 
the treaty of cession. ‘The two conveyances of Maurice Con- 
way, the original grantee, to Patrick Conway in 1783, and to 
William Conway in 1786, describe the depth ‘according to 
the title,” without furnishing any additional guide to measure 
its extent. “The other titles are equally indefinite and uncer- 
tain in the language employed: in the description of the depth, 
giving it ‘“‘as the depth which can be found,’’ or ‘‘as the depth 
according to. the title..’ Even Marrener, wha, according to 
the certificate of Lafon, surveyed a part of the land, and who 
acquired a portion of it a short time before the claim was pre- 
sented to the board, under the dced from Maurice Conway to 
Patrick Couway, as appears by his conveyance to Daniel Clarke 
in 1805, describes the tract conveyed, ‘‘ with the depth accord- 
ing to the title of concession delivered by the late government 
to the late Maurice Conway.’’ The other three title papers 
mentioned in the statement—-Maurice Conway to Oliver Pol- 
lock, and the mortgages by William Conway to Pollock and 
Joyce—were-not produced: befure the commissioners, and do 
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not appear to have been relied on at that time to make out the 
title. These are the only conveyances in the case that I have 
found which contain the description, “‘ with the depth as far 
as the lake.’? ‘Taken as a whole, I must conclude, that any 
presumption to be drawn from this souxe is greatly against 
the views of the claimants. | 

It is further contended that the claim was fully recognised 
by the act of Governoy Claiborne in issuing tlre order upon the 
petition of Donaldson and others, in pursuance of an authority 
conferred upon him, as it is alleged, under the 2d section of 
the aforesaid act of Congress, approved October 31, 1803, and 
that it was confirmed to its full extent by the board of commis- 
siohers who passed upon the evidences af title under the act of 
1805. _ rer ee 

The first proposition evidently. fails upon fhe proefs exhib- 
‘ited, even if we admit the authority under which it is assumed 
that the proceedings referred to were. instituted and perfected. 
It has already appeared -in the Statement of the case that no 
survey was actuully made. by Lafon in pursuance of that order, 
and it follows, as a necessary ‘consequence, that nene could be 
certified to affect the public interest, or to enlarge the rights of 
the claimants. The petitioners do not ask, in their petition, 
fot any expansion of.the rights which they had previously 
acquired wnder the government of Spain; and by no just mode 
of reasoning can it be maintained that Governor Claiborne in- 
tended to assume jurisdiction over any such question. But, 
unfortunately for the argument, evén if the proceedings had 
been such as is supposed, the authority upon which they repose 
cannot be sustained. Whatever authority. Governor Claibome 
possessed, by virtue of his commission, was derived from the 
constitution and laws of the United States, to which alone we 
can look as the source to uphold his acts. Congress has the 
exclusive power, under the constitution, to dispose of and 
make all needful rules and regulations respecting the territory 
‘and other property ,belonging to the United States. The act 
under which he was appointed vested no authorjty in him over 
the public domain acquired by the treaty of cession. He could 
neither make a grant, nor define the limits of one previously 
-made, nor perform any act to confer any right to the soil, not 
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already complete and vested. In a word; .he possessed no 
power to dispose of any portion of the public lands thus ac- 
quired, or to make: any rule or regulation respecting the same. 
The act of Congress under which he was appointed merely 
provides, that ‘all the military, civil, and judicial powers ex- 
ercised by the officers of the old government shall be vested in 
such person and persons, and shall be exercised in sueh man- 
ner,.as the President of the United States shall direct, for 
‘maintaining and protecting the inhabitants of Louisiana in the — 
free enjoyment of their liberty, property, and religion:’’ These 
powers were temporary, and were to be exercised in such man- 
ner as the President-should direct; and the directions of Mr. 
Jefferson are to be found in-the commission which he issued 
to Mr. Claiborne on the same day the.act was passed. He gave 
him all the powers and authority which had been exercised by 
the former governors and intendants, with the following pro- 
viso, which, it seems to me, presents a full answer to the first 
proposition: provided that he should have no ‘power or author- 
ity ‘to grant or confirm, to any person or persons whatsoever, 
any title or claims to land withiy the same.”” , 

It is clear, therefore, that Governor Claiborne could do no 
act, or authorize any to be done, which can be regarded as a 
recognition of the claim by the United States, in regard to its 
validity orextent. It thus appears, not only that no power was 
conferred to recognise any such claims, but that the exercise of 
any such authority was expressly forbidden. Whatever was 
done to recognise the claim under Governor Claiborne is utterly 
void and of.no effect. It was due to the claimants to angwer 
the proposition as made; but, in so doing, it is by no means in- | 
tended to admit that the acts of Governor Claiborne are obnox- 
ious ta the charge which the answer to the proposition may 
seem to imply. It does not appear, from the proofs, that he 
claimed the power or .attempted its exercise. In the order 
issued by him, which constitutes the only act upon the subject 
that he performed, he merely says:. <‘ The proprietors of land 
adjoining the tract within mentioned are requested to show their 
respective boundaries, and the commandant of the district, if 
necessary, will extend the surveyor his protection.’’ He gave 
no directions in regard to the survey, nar did he approve the 
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certificates or plats after they were made by Lafon. ‘There is 
certainly no recognition of the claim in that order, nor any- 
thing inconsistent with the power conferred to protect the in- 
habitants in the enjoyment of their property. Moreover, the 
wise policy adopted by Mr. Jefferson, in withholding all power 
from Governor Claiborne to grant lands or confirm claims, was 
subsequently approved and substantially enacted by Congress 
in the act passed 26th March, 1804. It is entitled ‘‘ An act 
erecting Louisiana into two Territories, and providing for the 
temporary government thereof.’? (lL Land Laws, 112.) The 
ect did not. take effect till the first day of October, L5U4, and 
by one of its. previsions: the act of 1SU8 was continued to that 
time. The plats and certificates of survey on the claim of Don- 
aldson’and Scott, and the claim of Clarke, were executed sub- 
séquent to the passage of that law. In those certificates Lafon 
alleges himself as acting under an authority derived from Gov- 
etnor Claiborne. Before the execution of those certificates all 
such interference with the public domain had been expressly 
interdicted by Congress, as appears by the fourth section of the 
act of 1804, which prevides ‘{ that the governor and legislative 
council shall have no power over the primary disposal of the 
soil, nor to tax the lands of the United States, nor to interfere 
with claims to lands within the said territory.’’ And the four 
feenth section imposed penalties on any citizen of the United 
‘States, or other person, whe should survey, or.attempt to sur- 
vey, or to designate boundaries tq any portion of those lands 
belonging to the United States. The certificates of Lafon are 
dated subsequent to. the time when this law took effect, and 
were elearly made in violation of its provisions. 

The certificate of Lafon in the case of the Conway tract is 
equally discredited, and ukke unauthorized and insufficient for 
the purpose for which it is introduced. Im that case he de- 
scribes himself as a deputy surveyor, under the surveyor gen- 
eral of the United States south of ‘Tennessee. The powers 
vested by luw jin the surveyor seneral south of Tennessee were 
extended over the publit lands to which the Indian title had 
been or should be extinguished, within the Territory of Or- 
leans, by the act of 2d March, 1805, (l Land Laws, 127,) as 
appears by its seventh section. This power, however, by ex- 
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press words, related to the public lands; and not to private 
surveys. 

The act authorizing private surveys to be made by the sur- 
veyor general, in such cases as the commissioners should think 
mecessary, was not passed till the 28th February, 1806, eight 
days after the date of Lafon’s certificate in that case. It-is 
manifest that the doings of Lafon can derive no aid from that 
law, for the obvious. reason that the certificate bears date ie 
to its passage. 

It becomes important to inquire whether, in any view of the 
case, these plats can be considered as constituting a compliance 
‘with the act of 1805. By the fourth section of that act, itis 
declared that any person claiming lands under any iegal French 
or Spanish grant might,.and any person claiming under ahy 
incomplete title should, deliver a notice to the register of the 
land office, or recorder of land titles within whose distriot the 
land may be,-stating the nature and extent of his claim, to- 
gether with a plat of the tract or tracts clatmed, and should 
also deliver every grant, order of survey, deed, conveyance, or 
other written evidence of his claim, for the purpose of having 
it recorded: ‘‘provided, however, that where lands are claimed 
by virtue of a complete French or Spanish grant, it.shall not 
be necessary for the claimant to have any other evidence of his 
claim recorded, except, the original grant or patent, together 
with the warrant or order of survey, and the plat; but all the 
other conveyances or deeds shall be deposited with the register 
or recorder, to he by them laid before the eo missioncr en 
they shall take the claims into. consideration. ’ 

The plats of the surveys,.which by the act of 1805 were di- 
rected to be laid. before the commissioners, were the original 
plats executed under the French or Spanish authorities, as is 
clear from, the languige ofthe act. But if there were any 
doubt on this point, it weuld be removed by a reference to the 
third section of the act of F806, (1 Land Laws, 132,) which 
repeals so much of the act of 1805. ‘‘ as makes it the duty of 
every claimant to lands within the Territory of Louisiana to 
deliver to the recorder of land titles a plat of the tract or tracts, 
* * * so far ad‘relates to claimants whose’ tracts had not 
been surveyed by the proper officer under the Spanish govern- 
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ment, prior to the 20th December, (§03.’’ ‘The language of the 
act, and the construction thus placed upon it by Congress, ren- 
der it obvious to my mind that the certificates and plats of Lafon 
do not constittite a campliance with the requirements of the act 
of 1805, even if they had been executed in_pursuance of a law- 
ful authority, and had been based upon actual operations in the 
field. The act of 1805 relates in express terms, certainly by 
‘necessary implication; to the French or Spanish surveys. These 
plats did not emanate from either of those sources, as is mani- 
fest from their dates; but were such as had been executed by 
Lafon under the circumstances before named, after the United 
States had-acquired jurisdiction over the territory, and therefore 
do not fall within the letter or the intent of that act. 

That this claint has not been recognised by the executive 
department since the period of which I have been speaking, till 
the patents were issued, is so apparent as to reader comment, to 
enforce the conclusion, in a great degree unnecessary. It had 
been steadily resisted: by the General Land Office from the first 
moment when it was presented to Mr. Graham in 1829, and 
never received the sanction of the head of that bureau.’ The 
opinion given in favor of the claim by one of the solicitors 
stands alone, and was never approved by the head of the depart- 
ment. Until the events had‘taken place. which gave rise to this 
Investigation, ho Secretary of the Treasury had deemed it with- 
in the scope of his authority to confirm the claim, or to decide 
upon its limits. It had been twice referred to my predecessors, 
neither of whom found it necessary to give an official opinion 
upon the main questions in dispute. They were evidently un- 
der advisement before Mr. Legaré; and from the inquiries pro- 
pounded by him to Mr. Blake, we learn what some of the 
points were which he had under consideration, 
In view of all the circumstances exhibited in the statement 
of the case on this point; prior to the issuing of the patents, I 
am of opinion that they furnish ‘ho ground whatever on which 
to declare or to presume a ‘Fecognition of the claim by the 
United States. ; 

But had the commissioners authority, under the act of the 
2d March, 1805, to enlarge the rights of the parties acquired 
under the former government, or to recognise and confirm the 
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grant to the extent claimed? I think not. The act under 
which these adjudications were made was entitled ‘‘An act for 
ascertaining and adjusting the titles and claims,to lands within 
the Territory of Orleans and the ‘district ef Louisiana.’’ (1 
Land Laws, 122.) ‘The first and second sections provide that 
the titles of parties in possession under any duly registered 
warrant or order of survey, or by. permission of the proper 
Spanish officer, and in conformity with the laws, usages, and 
customs of the Spanish government, shall be confirmed. The 
third section creates two land districts in the territory of Or- 
leans, and makes provision for the appointment of a register in. 
each, and also for the appointment of a recorder of land titles 
in the district of Louisiana. The fourth section is the one 
above cited, to which I again refer. It makes provision fpr 
two classes of claims: 

1. Grants and incomplete titles bearing date subsequent to 
the first day of Seveua 1800, and the claims pres for in 
first two sections. 

2. Complete grants claimed by virtue of any legal French: 
or Spanish grant made and completed before the October, 
1800. 

It only becomes necessary to consider so ach of the section 
as relates to the rights of those claiming under the‘second pro- 
position. If they saw fit to exercise .the right, they were per- 
mitted, at any time before the first day of March, 1806, te 
deliver to the: register or recorder of tand titles within whose 
district the land may lie, a notice in writing, stating the nature © 
and exteut of their claims, together with a plat or plats of the 
lands claimed. If they decided to exercise the right, they were 
required, on or before the day on which they delivered the 
notice and plat, also to deliver to the said register or recorder 
all the written evidence of heir claim, and it, is directed that 
it ‘shall be recorded.’? The act, however, declares in the 
proviso, before neticed, that it shall not.be necessary for 
claimants to complete French or Spanish grants to have any 
other evidence of such claims recorded, except the original 
grant or patent, together with the warrant or.order of survey. 
and the plat. All the other conveyances or deeds were re- 
quired to be deposited with the register or recorder, to be laid 
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before the commissioners, ‘* when they shall take the claim 
inte consideration,”? 

‘The fifth section provides for the appointment of two per- 
sons In each district, who should, together with the register, 
‘<be commissioners for the purpose of ascertaining within their 
respective districts the rights of persons claiming under any 
French or Spanish grant as aforesaid, or under the two first 
sections of this act.’’ It farther enacts, that ‘‘ each board, or 
a majority of each board, shall, in their respective districts, 
have power to hear and decide in a summary manner all 
matters’ respecting: such claims, * ® ® and to decide in a 
summary way, according to justice arrd equity, on all claims 
filed with: the register or recorder, jn conformity with the pro- 
visions of this act; and on all complete French or Spanish 
grants, the evidence of which, though not thus filed, may be 
foutid of record on the public records of such grants, which 
decisions shall ke laid before Congress in the manner herein- 
after directed,.and be subject to their determination thereon.”’ 
The same section further directs that two transcripts shall be 
prepared of the decisions in favor of clhirnants—one to be 
transmitted to the surveyor general, and the sther to the Secre- 
tary of the ‘Preasury; and that a-full report of the claims re- 
jected should ‘also be made to the Secretary of the.Treasury, 
‘¢which reports, together with ‘the transcripts of the decisions 
of the ‘commissioners in favor of the claimants, shall be laid 
by the Secretary of thé Treasury before Congress at their next 
ensuing meeting.’” 

No form of expression occurs to me, which, if adopted as a 
substitute, wonld add either strength er ‘clearness to the lan- 
guage above cited from the fifth section of the act of 1805, by 
which Congress reserved to itself the uttimate power of deciding 
all matters respecting these claims which had not been con- 
cluded by the treaty stipulation to respect private property. 
The decisions of: the commissioners were to be laid before 
Congress for theit determination thereon. There is no propo- 
sition clearer to my mind than the one which denies the 
authority of these commissioners under that law to decide 
this claim finally as against the United States. 

. Jt may be said, however, that the language of the petition 
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indicates. that it was the intention of Conway, when he pre- 
sented it to Unzaga, to obtain a double concession, and that 
these parties have an equitable claim upon Cangress to the 
extent of eighty arpens in the depth, being thirty-eight more 
than are included in the perfect and complete grant. In certain 
views of the case there is some force in the suggestion, while 
in others it would seem to be unfounded. The Strength of 
the suggestion consists in regarding that part of the claim as 
brought within the policy of previqus laws of ‘Congress passed 
upon the same subject. It presents a question exclusively 
within the jurisdiction of Congress, and tan have no influence, 
in determining any of the questions submitted to me. There 
would seem to be no reason to doubt that double ¢ concessions 
were granted by the Spanish authorities in some instantes to 
the front proprietors. ‘The first provision in’any law of Con- 
gress recognising’ any such equitable claim is to be-found in 
the fifth section of the act of the 21st April, 1806. (1 Land 
Laws, 138.) It is entitled “‘An act supplementary to an act 
entitled ‘An act for ascertaining an4 adjusting ‘the titles and — 
claims to Jands within the Territory: of Orleans and thé district 
of Louisiana.’ ’? That provision made it the duty of the com- 
missioners ‘ to inquire into the nature and extent of the claims 
which may arise, from a right, or supposed right, to a double 
or additional concession on the back of grants or concessions 
heretofore made, * * * and to make a special report thereon 
to the Secretary of the Treasury, which report clue be by him 
laid before Congress at their next ensuing session.’ 

That in the opinion of Congress -front proprietors might 
have some kind of a claim to a back concession, independent 
of the legal fotms of title, is further illustrated by the fifth 
section: of thé act of the 3d March, 1811, (1: Land Laws, 
189,) securing to them cértain pre- -emption rights. It provided 
that every person who, by virtue of a French or Spanish grant, 
recognised by the laws of the United States, or under a claim 
confirmed by the commissioners, owned a tract of land border- 
ing on a river, and not exceeding forty arpens in depth, should 
be entitled to a preference in becaming the purchaser of the 
land adjacent to and back of his own tract, not exceeding’ 
forty arpens in depth, nor in quantity that which is contained 
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in his own tract, and three years were allowed for the making 
of the purchase, 

The pre-emption right thus secured was continued two years 

longer by the act of the L1th May, 1820, (1 Land Laws, 330,) 
and the provision was substantially re-enacted by the act of the 
_ 15th June, 1832, entitled <‘ An act to authorize the inhabitants 
of Louisiana to enter the back lands,’’ limiting the time to 
make the application to three years. (1 Land Laws, 499.) 
The time thus allowed was further extended by the act of 24th 
February, 1835, one year from ne 15th June, 1835. (1 Land 
Laws, 536.) 
The first law above named instituted an examination in 
regard to the nature and extent of the claim, and directed the 
report of the. commissioners to be laid before Congress, which 
probably led to the subsequent legislation giving the proprietors 
pre-emption rights. None of the legislation té which I have 
referred regarded these claims as legal rights in the soil, which 
could be enforced in a judicial tribunal. It is very clear that 
no such supposed right or claim can have any influence in the 
determination of the extent of the legal title. The commis- 
sioners appointed under the act of 1811 gave their views in 
regard to double concessions in the case of Benjamin Babin, 
cifed i in the opinion of the Supreme Court in Jourdan vs. Bar- 
ret, 4 How., 181, where they are stated as follows: 


<The claimant has no other foundation for his title to the 
second depth than having occupied the front and first depth, 
and having occasionally supplied himself with timber from this 
second depth. According to the laws, customs, and usages 
of the Spanish government, no front proprietor by any act of 
his own could acquire a right to lands further back than the 
ordinary depth of forty arpens; and although the Spanish gov- 
ernment has invariably refused to grant the second depth to 
any other than the front proprietor, yet nothing short of a grant 
or warrdnt of survey from the governor could confer a title or 
right to the land; wherefore we reject the dlaim.”” The court 
concludes by saying, We- give this as an instance of many 
similar ones reported. 


These are some of the considerations that might be urged. 
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before Congress in favor of the equitable claim of these pause 
to the residue of a back concession. 


In further discussing the point, the court say, in that case, 
that the side lines of back concessions, when granted by the 
former government, as a general rule were not permitted to 
diverge, but proceeded in a direct course from the front, so as 
to secure equal justice to the front proprietors, to whom alone, 
it seems, these grants were made. 


On the contrary, it might be contended that the great exten, 
sion of the front, which was effected by the last survey or loca- 
tion over the previous Indian title, evidently including a large 
tract which had not been cleared, and the grasping character 
of the course on the side lines, fully accomplished all the pur- 
poses of the petitioner set out in the petition, giving him more 
than a double concession on the river, and a sufficient quantity 
of the rear land beyond his previous grant, to meet more con- 
veniently all the objects mentioned in that ‘memorial. It is 
highly probable that it was these considerations that induced 
the surveydr to regard it as incumbent on him to terminate the 
operations in the “field at the points so explicitly described in 
his return. Having made these suggestions, I leave them for 
the consideration of those who have jurisdiction of the question 
to which they relate. 


This brings me to the second inquiry directed by the joint 
resolution, which puts in issue the authority assumed by the 
President, in pursuance of the decision of the Secretary of the 
Treasury, in the granting of the patents. ‘l'wo patents were 
issued, one on the claim of Donaldson and Scott, and the other 
on the claim of Clarke, and respectively bear date the 22d An- 
gust, 1844. 


To uphold the authority thus assumed: it.is contended, in 
substance, that the claim had been previously confirmed by a 
law of Congress to its full extent, and that the law confirming 
it required patents to issue in such cases; and that the patents, 
being signed by the President and recorder of land titles, were 
issued in conformity to law. ‘These views are enforced by. 
various considerations, in which it is insisted that the decision 
of the President thus carried into effect is final and conclusive 


Vou. w—45 


7106 HON. NATHAN CLIFFORD 





The Title to Certain Lands in Louisiana. 


in the premises, and that the patents issued in pursuance of 
that determination are wholly removed from all impeachment. 

The first three propositions depend entirely upon the fact, 
whether the assumptions on which they repose can be sus- 
tained, and must be determined by the act of Congress to 
which they refer. 

The two last cannot be admitted, unless the acts of the 
President and of the officers issuing the patents were performed 
in pursuance of an authority conferred upon them by law. 
The President no more than the courts of law can determine 
any matter finally, unless the power to do so is derived under 
the constitution and laws of the United States. 

The power over the public lands is vested by the constitu- 
tion exclusively in Congress, and the President has no author- 
ity over the subject, except what may be inferred from the 
general power to see that the laws are faithfully executed, un- 
less it be conferred upon him by an act of Congress; nor can 
the power, when conferred, be ‘exercised in any other form or 
in any other mode of proceeding than that which the law pre. 
scribes. 

This view is too firmly established by ‘the constitution, as a 
primary principle in the distribution of its powers, to need any 
confirmation; and the proposition is toe palpable to require any 
illustration to enforce it. Whether the claim had been con- 
firmed by an act of Congress depends entirely upon the proper 
construction of the act of the 18th April, 1814, upon which the 
claimants rely on this point to establish their rights. (1 Land 
Laws, 247.) Itis entitled ‘“‘ An act concerning certificates of 
confirmation of claims to lands in the State of Louisiana,’’ and 
it is worthy of special remark, that there is not 4 word in the 
act which proposes to confirm any claim whatever. 

By the first section it is enacted, ‘‘ that in all cases where 
certificates of confirmation to lands, lying in either of the land 
districts established by law in the State’ of Louisiana, have 
been issued agreeably with the provisions of the act entitled 
** An act respecting claims to lands in the Territories of Orleans 
and Louisiana,’’ passed the 3d March, 1807, and which were 
directed to be filed with the proper register of the land office 
within twelve months after date, and on claims which are in- 
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cluded in the transcript of decisions made in favor of claimants, 
and transmitted to the Secretary of the Treasury, the said cer- 
tificates shall, in every case where the lands have not been 
already surveyed according ta law, be by the said registers 
delivered to the principal deputy surveyor of the district, to- 
gether with the proper descriptions of the tracts to be surveyed, 
wherein the quantity, locality, aad connexion, when practica- 
ble, with each other, shall be stated, at any time after the ex- 
piration of three snonths from the passage of this act, unless the 
claimant shall otherwise specially direct.”’ It was also made 
the duty of the said deputy surveyor, south of Tennessee, to 
survey the land accurately, according to the said certificates of 
confirmation and description, and make general and particular 
plats thereof, which he should return to the office of the regis- 
ter, together with the original certificates. . 

This law, it appears to me, is clear and distines, and is sus- 
ceptible of but qne interpretation, consistent with its language. 
It directs, in cases where certificates of confirmation have been 
issued agreeably with the provisions of, the act of 1807, and on 
chaims included in the transcript of decisions in favor of claim- 
ants transmitted to the Secretary of the Treasury, that the re- 
gister should deliver the same, with a proper description of the 
tract to be surveyed, to the surveyer, who should survey the 
tract according to the said certificate and description, and return 
plats, together with the original certificates, to the register. 
Aad by the second section it is provided, that the register should 
thereupon issue a patent. certificate to the claimant, and trans- 
mit the same to the Commissioner of the General Land Office; 
and if it should appear to him that the certificates had been 
fairly obtained, and that they corresponded with the transcript 
transmitted to the Secretary of the ‘Preasury,.and the plats re- 
turned by the surveyor, patents: were to be granted. . The very 
first requisite to obtain a patent, was, that the certificate of con. 
firmation should have been issued agreeably to the act of 1807, 
and be in the transcript of favorable decisions previously trans- 
mitted to the Secretary of the Treasury. It is by virtue of 
this provision that it is contended that this claim has been con- 
firmed to its full extent.. The construction cannot be sustained. 
No part of the act proposes to confirm any claim, but merely 
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authorizes, under certain prescribed rules, the issuing of patents 
in a class of cases specially designated, and for lands which 
had been previously confirmed under the law of E807. | 

This is determined. by the words of the act upon which 
these parties rely, as well as those standing in the same con- 
nexion, and is rendered still more apparent by that part of the 
second section which authorized the Commissioner of the Gen- 
eral Land Office ts determine whether the certificate required 
from the register, when produced, had been fairly obtdined, and 
whether it corresponded with the transcript transmitted to the 
Secretary of the Treasury. 

The benefits of the act were extended to all cases where cer- 
tificates Of confirmation to land had been issued agreeably to 
the provisions of the law of 1807. These are the only words 
of any importance by which to ascertain the first requisite, de- 
scriptive of the class of claims previously confirmed, to which 
the act-applicd.- 'I.et us now transpose the sentence, with a 
‘view to collect its meaning, and -ascertain the second requisite 
prescribed by the act when thus transposed. ‘ It would read, 
‘in all cases where certificates of confirmation to land have 
been issued agreeably to the law of 1807, and on claims in- 
cluded in the transcript of decisions made in favor of claim- 
ants.’? This mode of reading the sentence is perfectly con- 
sistent with its grammatical construction, and presents the proper 
connexion of the principal words more distiictly-to the mind. 

It thus appears that the second requisite was, that the claims 
on which the certificates had issued, should appear-.in the tran- - 
script of favorable decisions which had‘ been transmitted to the 
Secretary of the Treasury. Then follows the third requisite, 
which: was, that the certificates should be such as the previous 
law had directed to be fited with the proper register of the land 
office within the time specified.” 

The sentence, as transposed, leaving out the words of no 
importance, andsupplying the ellipsis, would read as follows: 
‘<In all cases where certificates: of confirmation have been 
‘issued agreeably with the provisions of the act of 1807, and 
have been issued on claims which are included in the tran- 
script of decisions in favor of the claimants transmitted ta the 
Secretary of the Treasury, and which certificates were directed 
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to be filed with the proper register of the land office within 
twelve months after date.’’ 

The act was carefully limited to the certificates which had 
regularly issued agreeably to the law of £807, and prescribed 
two important tests by which that fact should be ascertained. 
it was those certificates only which had been issued on claims 
included in the transcript of decisions made in favor of claim- 
ants, and which the law under whose provisions they had 
deen issued by the commissioners directed tg be. filed with the 
proper register of the land office within twelve months after 
date. dfthecertificate produced was regularly issued, and was 
one which the previous law directed to be thus filed, and the 


-¢laim on which it kad been issued was embraced in the tran- 


script of favorable decisions, then the law. provides that the 
certificate shall entitle the party to the benefits of the act. 
The reference to the claim on which it had been issued, and to 
the direction of the previous law jn regard to fiting, are de- 
scriptive of the certificate mentioned in the preceding part of 
the sentence, and .were evidently. introduced as a limitation 
apon the powers of the officers on whom the execution of the 
act was devolved. ‘They were intended to guard the public 
interest against the receipt of certificates not genuine, -or irregu- 
Jarly issued without authority of law, and to confine the opera- 
tion of the act to those which had been regularly issued under 
the law of 1807; and as the best mode of ascertaining whetker 
they had beer so issued, and of guarding against mistake or 
fraud in regard to the:paper produced, it was directed that the 
claim upon which it was founded should also. appear in the 
transcript of favorable decisions. Congress in so doing not 
only prescribed what should be regarded as a certificate of con- 
firmation regularly issued by.the commissioners, but also. pre- 
scribed the rales by which the papes, when produced as such, 
should be tested. It must have been in conformity with the 
act of 1807, aud the claim on which it-purported to be founded 
must appear in the transcript-of favorable decisions. ‘These 
directions of law not only constituted a limitation upon the 
power. of the officers charged with the-execution of the act, 
but they became their guide in the performance of the duties 
assigned to them by its provisions. Wheneyer any such cer- 
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tificate was presented, and the party holding it demanded the 
benefits of the act, three questions were first to be settled: 

1. Had the eeriGcate been issued agreeably to the law of 
1807? 

2. Was the claim on: which it was based nue In said 
transcript ? 

3. Was the certificate one which the previous law directed 
to be filed as aforesaid ?: 

Unul these several points were settled in favor of the cer- 
tificate, no proceedings could legally follow; and if either of 
them were settled adversely, the party would take nothing by 
his application. Suppose, for example, that the certificate pro- 
duced’ had been regularly issiied ‘under the law of 1807, but 
the claim had been omitted in the transcript of favdrable de- 
cisions; # ts clear that there ceuld have: been no authority to 
grant a patent. On the other hand, suppose the claim to have 
appeared in the transcript, but no certificate had ever issued; 
the same conclusion follows with absolute eaftainty. I¢ was 
only where all the conditions were fulfilled that the authority 
to issue the patents could be exercised. These views will be 
confirmed by again referring to the second section of the act 
under consideration. -It provides that the surveys, as soon as 
made, shall, be returned to the office of the proper register, to- 
gether with the original eertifieates of the commissioners. 
These certificates were such as had been issued by said com- 
missioners under the stzth séction of the act of 3d March, 1807, 
entitled ‘‘An act respecting claims to land in the Territories of 
Orleans and Louisiana,’ (1 Land Laws, 153,) by which they 
were directed to transmit to the Secretary of the ‘Treasury and 
surveyor genéral ‘transcripts of the final decision made in 
favor of the clarmants’’ by virtue of that act. And they were 
also required to ‘‘ deliver to the party a certificate, stating the 
circumstances of the case, and that he is entitled to a patem 
for the tract of land therein designated, which certificate shall 
be filed with the proper register, or recorder, within twelve 
months after-date."’ The power to issue certificates of con- 
firmation, conferred by that provision, was vested in the com- 
missioners alone, and is expressly, limited to claims included 
in the ‘ transcripts of final decisions made in favor of claim- 
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ants”’ by virtue of: that act, employing the identical words 
subsequently incorporated into the act of 1814, and constituting 
the phrase in the last-named act upon which the claimants rely. 
The previous words of the strth section of the act of 1807, in 
regard to the fiting of the certificates, are also incorporated into 
the act of 1814, showing conclusively that thé certificates of 
confirmation therein mentioned were the tertificates which the - 
commissioners had issued under the sixth section of the act of 
1807, and that they were issued on the elaims which the com- 
missioners were directed to include 1 in the transcripts of favor- 
able decisions. . 

It only remains to ascertain what were the claims thus finally 
decided, which the commissioners by that provision were di- 
rected to include in the transcript of favorable decisions, and 
upon which they were authorized to issue the certificates of 
confirmation, to demonstrate ne true ee: ‘of the act of the | 
18th April; 1814. a. 

This question is anssyered by the fourth section of the act 
of 1807, which gave the commissioners full ‘powers to’ decide 
upon all claims to lands within their respective districts, Where 
the claim was made by a person who was an inhabitant of 
Louisiana on the 20th December, 1803, ‘‘and for a tract not 
exceeding the quantity of acres contained in a league square, 
and which does not include either a lead mine or salt spring; 
which decision of the: commissioners, when in favor of the 
claimants, shall be final against the United States, any act of 
Congress to the contrary notwithstanding.’’ ‘The final juris- 
diction of the commissioners is thus carefully limited to a tract 
of land not exceeding a: league square. Their decisions on 
such claims, and such only, were final as against the United 
States. It was their decisions on’ such claims which, by the 
sixth section, they were required to include in the transcript, 
and transmit to the Secretary of the Treasury and surveyor 
general; and it was only upon. these decisions made in favor 
of claimants that they were authorized te issue, or evef a 
issue, certifieates of. confirmation. : 

And, by the eighéh section of the same act, it is enacted that 
the commissioners should ‘report to the Secretary of the Treas- 
ury their opinions on all the claims to land within their respect- 
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ive districts, which they shall not have finally confirmed by the 
fourth: section of this act, - The claims shall, in the said report 
or reports, be arranged into. three general classes; that is to 
eay: First, claims which, in the epinion, of the commissioners, 
ought to be confirmed in confsrmity with the provisions of the 
several acts of Congress for ascertaining and adjusting the 
titles and claims to land within the Territories of Orleans and 
Louisiana. . Secondly, claims which, though.not embraeed by 
the provisions of the said acts, aught nevertheless, in the opin- 
ion of the commissioners, to be confirmed in conformity with 
the laws, usages, and customs of the Spanish government. 
‘Thirdly, claims which neither are embraced by the provisions 
-of the said act, nor ought, in the opinion of the commission- 
ers, to be confirmed in conformity with the laws, usages, and 
‘customs of the Spanish government. And the said report and 
' reports, being in other respects made in conformity with the 
' forms prescribed according to law by the Secretary of the Treas- 
ury, shall by. him be laid before Congress, for their final deter- 
mination thereon, in the manner and at the time heretofore 
prescribed by law for that purpose.’’ 

In the last-mentioned act we have so clear and distinct an 
exposition of the class of cases en which the act of the 18th 
April, 1814, was intended to operate, that.it is diflicult to per- 
ceive how any doubt can arisé upon the subject. The com- 
missioners were directed to issue certificates of confirmation to 
claimants, and to transmit transcripts of their‘decisions to the 
Secretary of the Treasury in cases of claims for tracts not ex- 
ceeding the quantity of acres in a league square, and such 
decisions, when in favorof the claimants, were final. Nothing 
can be plainer or more certain than that. the act of the 18th 
April, 1814, was applicable exclusively and solely to the cases 
in which the commissioners were authorized finally to decide 
‘in favor of claimants. The claim of. these parties was not 
within this c)ass; and they, oy any of those under whom they 
claim, never received from.the commissioners any certificate of 
confirmation, for the obvious reason that the Commissioners had 
no power or authority to do or perform any such act in this or 
any similar case. The class of claims in which that of the 
claimants was embraced was to be reported to- Congress for 
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their final determination, in pursuanee of the eighth section of 
the actof [807. Congress accordingly did act on these claims, 
as appears by the act of the 14th April, 1814, and confirmed 
those founded on incomplete’ titles to the extent of a league 
square. The claims that had been brought before the board 
on complete and perfect titles were-not confirmed, for the rea- 
son, unquestionably, that they required no confirmation from 
the government of thé’ United States. Such lands had been 
severed from the domain of.the Crown of Spain before the 
treaty of cession, and had become private property, and ‘were 
alike protected by the law of nations and by the terms of the 
treaty. These titles, nevelere: must stand or fall upen their 
own merits. 

The great error in the opinion of the Secretary of the T'reas- 
ury, of the 12th August, 1844, consists in supposing that, 
while the act of the 14th April, 1814, confirmed incomplete 
titles, the act of the 18th April, 1814, eonfirmed those which 
were perfect and complete. It has already appeared that the 
latter act had reference to another and altogether distinct class 
of claims, and only directed patents to issue where the decision 
of the commissioners was made final by the act of 1807, and 
when they had issued certificates of confirmation under its 
sixth section. Another manifest error in the opinion consists 
in regarding the certified copies of the proceedings of the board, 
procured in 1841, as certificates of confirmation issued by the 
commissioners under the act of 1807. That these copies were 
so regarded js strongly corroborated by certain memoranda ap- 
pearing on the outside of the copies, which are as follows: On 
the copy relating to the Donaldson and Scott claim is written, 
*¢ Certificate of commissioners, of confirmation, No. 133;’’ and 
on the other, relating to the Clarke claim, “Confirmation to 
Daniel Clarke, No. 127.’’ The other principal error consists 
in separating the two requisites as to the certificates of con- 
firmation, that they should have been issued agreeably to the 
act of 1807, and be on clanns in the tranecript of favorable 
decisions, and in regarding them as applicable to distinct and 
different classes. The language of the act‘cannot be made to 
sustain such a construction, and its true meaning is demonstra. 
ted, as it seems to me, by reference to the act under which the 
certificates were directed to be issued and the transcripts made. 
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In conclusion, I am of opinion: 7 

1. That. the grant to Maurice Conway is a complete and 
perfect Spanish grant to the extent. of forty two arpens from 
the river, and no more. - That the said grant does not convey 
any lands beyond that extent, but that the title to the same ts 
erie in the United States. 

. That the patents which have been issued in the case of 
ioe Donaldson and Scott claim, and the Clarke claim, were so 
issued without authority of sak and are therefore void and of 
no‘effect. 

I have the honor to be; very respectfully, gir, your obedient 
servant, 
NATHAN CLIFFORD. 
To the PresipEnT oF THE Untrep STATES. 





LOCATION OF BOUNTY LANDS. 


The act of Lith February, 1847, emutine bounty lands, to non-commissioned 
officers and soldiers serving in the war with Mexico, does not authorize 
locatioms of land warrants upon lands the price of which is fixed at two dollars 
per acre, by the act of 3d March, 1846. 

The provision allowing bounty lands to the soldiers was intended to operate on 
the public lands which are subject to sale at the minimum price. 


: Arrorney GENERAL’S OFFICE, 
January 18, 1848. 


Str: I have had the honor to receive the letter of the Hon. 
Mr. Cathcart, addressed to the Commissioner of the General 
Land Office, relating to tlre construction of the 9th section of 
the act of Congress of the Lith February, 1247, making pro- 
vision for bounty land in favor of the non-commissioned officers 
and soldiers serving in the present war with Mexico. By this 
lettet it appears that the Commissioner had decided that the 
locations under the act could not be made tipon lands where 
the minimum price is greater than one dollar and ‘twenty-five 
cents per acre. It further appears that a number of soldiers 
from Indiana, tiving on the Miami lands in that State, find 
themselves precluded by that decision from locating their war- 
rants upon their improvements, while others who resided upon 
other portions of the public domain are allowed that privilege. 
’ Mr. Cathcart, therefore, requests a revision of so much of the 
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instructions of the Commissioner -as prohibits those soldiers 
who are entitled to bounty land from locating the same as pre- 
emptioners upon the Miami lands in Indiana. Upon these 
facts you refer to me the following question: ‘I have decided, 
as stated in my last annual report, that the soldier himself 
may purchase the lands to which the general law gave him a 
pre-emption with his warrant; and assuming this construction, 
the question is respectfully referred to the Attorney General for 
his opinion, whether this principle would embrace the lands 
fixed at two dollars an acre by the act of the 3d March, 1846?” 

Having examined this question, I have come to the conclu- 
sion that it must be answered in the negative. The provision 
allowing bounty land to the soldiers was intended, in my 
Opinion, to operate on the public lands subjett to sale at the 
minimum price, and not on lands the price of which, under 
special enactments, had been fixed by Congress at a higher 
rate. No doubt it was the intention of Congress to distribute 
justice equally among this class of meritorious public servants, 
which could not be done if the views of Mr. Cathcart were 
adopted. By the general pre-emption law of 1841, (5 Stats. 
at Large, 456,) the Miami reservations-were expressly exempted 
from pre-emption rights. The exceptions in that act are, ‘‘ the 
lands acquired by either of the two last treatics with the Miami 
tribe of Indians, in the 81ate of Indiana, or which may be 
acquired of the Wyandot tribe of Indians, in the State of Ohio, 
or othe? Indian resetvation to which the title has been or may 
be extinguished by the United States at any time during the 
opesation of this act.’’? The general law iu regard to pre emp- 
tion rights is wholly unaffected by the provcions contained in 
the act of the 3d of March, 1846. 

The rights allowed by the latter act depend entirely upon a 
compliance with the conditions npon which they are conferred. 
No pre emption rights can ‘be acquired in these lands under 
the general law upon that subject, nor under the act of the 3d 
of Marcn, 1846, at any price [ess than two dollars per acre. 
These lands having been withdrawn from the operation of the 
general law conferring pre emption rights, I am clearly of 
opinion that the principle of your decision does not embracé 
them. The rights secured by the act of the 11th of February, 
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1847, should be limited to the general class of the public lands 
which are. open, to all who are entitled to the bounty provided 
for in the ninth section. 

I have the honor to be, very restectfully: your obedient ser- 
vant, 


: Hon. R. J. WALKER, 
Secretary of the Treasury. 


NATHAN CLIFFORD. 





~~ 


THE CLAIM OF MISSOURI FOR HER SHARE OF SURPLUS REV- 
ENUE. 


‘Phe resolution of the legislature of the State of Missouri, authorizing the gov- 
ernor of that State to receive her distributive share of the funds arising under 
the provisions of the act of Congress of 4th September, 1841, not having been 
signed by the president of the senate, is not a sufficient authority to sanction 
the payment. 

As the constitution of that State expressly requires every bill to be signed by the 
presiding officers of both houses of the legislature before it can become a law, 
and as the resolution presented was not so signed, the Executive must regard 
dt as invalid for the purposes for which it is presented. 


ATTORNEY GENERAL’S OFFICE, 
March 16, 1848. 


Str: I had the honor to receive your communication of the 
17th ultimo, enclosing a letter from the governor of Missouri, 
addressed to your department, together with an authenticated 
capy of the following resolution which accompanied the same: 
‘Resolved by the house of representatives, (the senate concur- 
ring therein,) that the governor be, and he is hereby, author- 
ized to receive on the part of the State the distributive share of 
the State of Missouri of the funds arising under the provisions 
of the act of Congress, approved September 4, 1841, entitled 
‘An act to distribute the proceeds of the sales of the public 
‘lands, and to grant pre-ernption rights to settlers,’’’ approved 
February 16,1847. The resolution, though it purports to be 
a joint resolution of the legislature of Missouri, and is signed 
by the speaker of the house of representatives, and approved by 
the guvérnor, was never signed by the president of the senate. 
The defect, in this respect, is apparent upon the face of the 
paper as certifiéd, and there is no reason to doubt the correct- 


TO THE SECRETARY OF THE TREASURY. 117 


The Claim of Missouri for her Share of Surplus Revenue. 








ness of the copy produced. On. the contrary, it being presented 
as an official copy, it must be presumed to be a true transcript 
cf the original, especially when considered in connexion with 
the explanations contained in the letter of the governor, where- 
in he undertakes to account for the mistake, and to suggest for 
your consideration certain views to obviate its effect. 

Notwithstanding this defect, it seems the resolujion was pub- 
lished among the laws of the session by the secretary of state, 
and the governor expresses a confident opinion that the omis- 
sion of the president of the’ senate to sign the resolution was 
purely accidental, and he has no.doubt it passed both branches 
of the legislature in good faith. ‘With these explanations he 
applies for the share of the fund which is due to Missouri, if, 
upon looking into the subject, you shall be of opinion that the 
resolution can be regarded as a law, and upon that question 
you request my opinion. 

Upon an exainination of the question, I am of opinion that 
the resolution never became a law, and cannot be. regarded as 
sufficient authority to sanction the payment to the governor of 
Missouri of her share of the fund arising under the aforesaid 
law of Congress. ‘The constitution of the State is too explicit 
in its requirements on this point, I think, to leave any room for 
doubt, and furnishes the only argument necessary to enforce 
the conclusion to which I have arrived: The 21st section of 
the 3d article declares that any bill having passed both houses, 
‘¢ shall be signed by the speaker of the house of representatives 
and by the president of the senate.’? The signatures of the 
Speaker and president constitute thre evidence prescribed by the 
constitution that the bill has passed; and, having been so pre- 
scribed, inferior evidence cannot be received to establish that 
fact. , , a 

The 10th section of the 4th article provides that every bill 
which shall have been passed shall, before it becomes a law, 
be presented to the governor for his approbation; and by the 
fullowing section it is provided that any resolution to which 
the concurrence of the senate and house may be necessary, 
(except an act of adjournment) shall be presented to the gover- 
nor before the same shall take effect, and shall be proceeded | 
upon in the same manner as in the case of a bill. 
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In the case under consideration there is no such evidence as 
the constitution of the State requires that the bill ever passed 
the senate. This defect, it seems to me, cannot be cured by 
the subsequent approval of the governor, any more than the 
action of the senate could be dispensed with altegether. All 
the requirements of the constitution must be complied with 
before a bill or joiut resolution can become a law. 

I have the honor to be, very respectfully, sir, your obedient 


servant 
NATHAN CLIFFORD. 


To McC. Youna, Esq. 
- Acting Secretary oa the Treasury 





BOUNTY LANDS TO SOLDIERS. 


Soldiers who enlisted during the war with Mexico for twelve months, but who, 
without having been wounded or sick, were honorably discharged by General 
Taylor, are not entitled to bounty lands under the act of 11th February, 1837. 


ATTORNEY GENERAL’S Orricr, 
March 17, 1848. 


Sir: I have considered the question presented in your com- 
munication ef the 14th December last, and now proceed to 
state my views upon the point, in comipneuce with your re- 
quest. | 

The single question to which you desire a response is, 
whether a.volunteer soldier who was honorably discharged 
before the expiration of the time for which he had engaged, 
and before the whole campany was discharged, is entitled to 
the land bounty provided in the ninth section of the act to 
raise, for a limited’ time, an additional military force, approved 
llth Febraary, 1847. The solution of the question depends 
upon the construction to -be given to the provisions of that law 
allowing the bounty. -'The case presented as an exaniple, and 
the one upon which my opinion is requested, is that of James 
Coleman, who, it appears, enlisted for twelve months as a vol- 
unteer, in June, 1846, and was discharged in October of the 
same year. The certificate of honorable discharge was granted 
to him under the special order of Major General Taylor, No. 
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156, bearing date 15th October, 1846, and is in the following 
words: “4th. James Coleman. late sergeant-major of the 2d 
regiment Indiana volunteers,,is hereby honarably discharged 
from the service.”’ 

In the absence of any. explanation to the contrary, and of all 
means of ascertaining the true cause of the discharge, I think 
it is no more than a reasonable inference to conclude that it was 
granted at the request and for the benefit of the party receiving 
it. It must be presumed, I think, from the statement of the 
case, that the claimant voluntarily withdrew from the service 
before the expiration of the twelve months for which he had 
enlisted; whether to engage in some other branch of it, under 
a new contract, or to return to his home, does not appear. It 
does appear, however, that he surrendered the contract under 
which he was engaged before the expiration of twelve months, 
and therefore cannot be entitled to the bounty which is attached 
to that length of service. ‘I'he case does not show that he was 
discharged in consequencé of wounds feceived or sickness 
incurred in the course of such service, nor is it pretended that 
such was the fact. 

The bounty under tHe first clause of the section is based 
upon a prescribed term of service, and cannot be allowed, 
under existing laws, for any period‘less than the one men- 
tioned in the act. The claimant must show that he enlisted, 
and was regularly mustered into the service, and that he con- 
tinued in the service for twelve months, and received an hon- 
orable discharge, before his claim can be admitted under that 
clause. The service in this case having been for a period less 
than twelve months, the claim is clearly excluded from this 
part of the section. The discharge not having been given, 
on account of wounds received or sickness incurred in the 
course of such service, it will not be pretended that the case is 
embraced in either of the,clauses applicable to that class of 
cases. Itis clear, therefore, to my mind, that no coustruction 
would include this case, short of holding that the right to land 
bounty is based entirely upon the eertificate of honorable dis- 
charge, and that the right is perfeeted whenever the discharge 
is granted, no matter how short the period of service. . This 
cannot be admitted, unless it-appear to have been granted for 
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some of the special causes mentioned in the act. If it be held 
that the requirement of the law is answered by any period of 
service less than twelve months, then one day is sufficient, as 
the period of twelve months is the only one named in the act 
applicable to this class of cases. In my- judgment, such was 
not the intention of Congress; and I think it would be unsafe 
so to conclude, without an amendatory act to that effect. If 
it had been the intention of Congress to allow the bounty in 
other cases than those.enumerated, where a discharge was 
granted before the expiration of the term of service, it is pre- 
sumed the law would have so declared; and until that declara- 
tion is made by. Congress, I think the benefits of the act must 
be confined within the limits already suggested.. 

, have the honor to be, respectfully, sir, your obedient ser- 
vant, 

NATHAN CLIFFORD. 
Hon. Witrram L. Marcy, 
Secretary of War. 


Nore.—On the 1&th of March, 1848, Mr. Clifford was appointed Commis- 
moner to Mexico, and the same day proceeded on his mission. On the 2Ist of 
June following, Mr. Toucey was appointed to succeed him as Attorney General, 
out did not enterupon official duty until July. Meanwhile, the duties of the 
office were performed by the former Attorney General, Mr. Mason, who deliv- 
ered the following opinion: 


RESTORATION OF CERTAIN NEGROES TO THE SEMINOLES. 


Certain negroes, who emigrated, during the years 1837 and 1938, with the Sem- 
inoles, from Florida, to the country assigned them. west of the Migsissippi, 
but who thereafter left the employment of the Seminoles and went to the 
military reserve at Fort Gibson, where they were protected by General Ar- 
buckle, pursuant fo a letter from General Jesup, dated 8th April, 1846, sta- 
ting that they had been promised a qualified freédom by him as commanding 
general of the drmy in Florida, should be restored to the condition in «hich 
they were with the Seminoles prior to the date of said letter. 

The military authorities should be instructed to execute the order. 


 ArrorNEY GENERAL’S OFFICE, 
; June 28, 1848. 
Sir: Agreeably to your directions, I have examined the 
letter of the Secretary of War of the 7th of April last, with the 
accompanying papers, and have the honor.to communicate to 
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you the result of that examination, with a view of determining 
what legal and proper action can be taken by the Executive in 
the premises. 

The questions involved are of deep interest—affecting, on the 
one hand, rights of property of the Seminole tribe of Indians of 
great intrinsic value, and of such incidental interest as that a 
decision adverse to them will excite the greatest discontent 
with the tribe, if not endanger the peace of the country; and 
on the other, involving the condition of a considerable number 
of negroes, in whose behalf Major General Jesup interposes, on 
the ground of promises made by him to them during the war 
with the Seminoles, while he commanded the forces of the 
United States, in the years 1836, 1837, and 1838. It is very 
much to be regretted that the papers do not show ina clear 
light and unquestionable form the precise condition of the case, 
that, in applying legal principles, I should not be left in doubt 
respecting the facts on which my opinion is*asked. 

From the papers transmitted, it appears that, in the years 
1837 and 1838, pending the war with the Seminole tribe of 
Indians in Florida, a large number of the Indians were emi- 
grated to the settlements west of the Mississippi, and with them 
a considerable number of negroes, who had been claimed and 
lawfully held as slaves by Indians of the tribe. The einigrae 
tion of the Indians and negroes was conducted under officers 
of the United States, and at the expense of the government. 
The Indians and negroes thus emigrated were settled in the 
Western Territory, and the negroes continued in the posses- 
sion and service of their Indian masters, as slaves, until a letter 
was addressed by Major General Jesup to General Arbuckle, 
commanding at Fort Smith, Arkansas, under date of April 8, 
1546, in which he states: 

‘¢' The case of the Seminole negroes is now. before the Presi- 
dent. By my proclamation, and the convention made with 
them when they separated from the Indians and surrendered, 
they are free. The question submitted to the President is, 
whether they shall be separated frdém the Seminoles and re- 
moved to another country, or be allowed to occupy, as they 
did in Florida, a separate village in the Seminole country west 
of the Arkansas. The latter is what I promised them. [I hope, 
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General, you will prevent any interference with them at Fort 
Gibson, until the President determines whether they shall re- 
main in the Seminole country or be allowed to remove to some 
other.”’ 

In a letter to the Secretary of War, dated June 9, 1541, 
speaking of a surrender of the negroes against whom Love’s 
heirs had instituted legal proceedings in Louisiana, when on 
their way to the west in charge of an emigrating officer, the 
General says: ‘‘ Those negroes surrendered to me as the com- 
mander of the army; and in that capacity, as the representa- 
tive of the country, I pledged the national faith that they 
should not be separated or sold to white men, but be allowed 
to settle and remain under the protection of the United States 
on the land assigned to the Seminoles, west of the Missis- 
sippi.’’ Ina letter addressed to the Secretary of War, dated 
May 30, 1844, he says: ‘‘ A very small portion of the Semi- 
nole negroes who went to the west were brought in by their 
owners under the capitu:ation of Fort Dade, and surrendered. 
Over these negroes: the Indians have all the rights of masters. 
But all the other negroes, making more than nine-tenths of the 
whole number, either separated from their Indian masters and 
surrendered to me, under the assurance that they should be 
free on certain conditions, or were captured by the troops under 
my command. I, as commander of the army, and in that ca- 
pacity the representative of the country, solemnly pledged the 
national faith that they should not be separated, nor any of 
them sold to white men, or others, but be allowed to setile 
and remain under the protection of the United States as a part 
of the Senuuole tribe in the coun ye assigned to the tribe west 
of the Mississippi.”’ 

In his report of April 3d, 1848, he says: ‘¢ At a meeting 
with the three Indian chiefs, an the negro chiefs August and 
Carallo, I stipulated to recommend to the President to grant 
them, the Indians, a small tract of country in the southwestern 
part of the peninsula; but it was distinctly understood that the 
negroes were to be Separated from them at once, and sent to 
the west, whether they should ke permitted to remain in 
Florida or not. With the negroes it was stipulated that they 
should be sent to the west as a part of the Seminole nation, 
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and be settled in a separate village, under the protection of the 
United States. This was distinctly understood and assented 
to by the chiefs Holatoochie, Toskegee, and Hallek Hadjo. 
This stipulation related to all Seminole negroes who separated 
from the Indians and surrendered between the 9th of February 
and the 15th of May, 1838, and to all captured by the troops, 
and to all brought in by Toskegee and Hallek Hadjo and their 
bands; but it did not include those brought in and surrendered 
by Alligator and his band: that chief having surrendered under 
a separate convention, which secured to him and his band all 
their property.’’ The date of this interview is not given; but 
on the 24th of September, 1837, the General wrote the Com- 
mittee on Indian Affairs that ‘‘ the Indians were entitled to 
all the Indian property they captured. I compromised with 
them by purchasing the negroes from them on account of the 
government, for which I agreed to pay them eight thousand 
dollars. The Seminole negro prisoners are now all the prop- 
erty of the public; and in March and Apri, 1838, the Indians 
and negroes were on their journey to the west, in charge of 
officers of the United States.”’ 

Under date of the 21st December, 1846, and lst December, 
1847, the sub-agent of the Seminoles addressed you on behalf 
of the Indians under his charge, and represented that a large 
number of slaves, their property, had left the employment of 
their masters and gone into the military reserve at Fort Gibson, 
and were protected by General Arbuckle, under the direction 
of General Jesup’s letter above referred to. He informed you 
that the Indians allege that, as an inducement to them to 
emigrate from their country in Florida to the west, they were 
assured by General Jesup that they should have their negro 
property; that the slaves in fact emigrated with them, and had 
been in their possession and service from 1888 until this letter 
was written, and they insist that their property shall be restored 
to them. To aid this office in understanding the facts of the 
case, the Secretary of War, under your order, required of 
General Jesup a full report of the facts. His report of the 3d 
of April is before me. In this he says: ‘<I received on the 
15th ultimo the papers from your oflice relating to the Seminole 
negroes captured by the army under my command in the 
second campaign which I conducted, or who surrendered 
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under a proclamation which I issued as commander of the 
army, Offering a qualified freedom to such of them as should 
separate from the hostile Indians and surrender.”’ 

Under a resolution of the House of Representatives, the 
Secretary of War, on the 26th of February, 1839, communicated 
to Congress all the information, so far as was in the power of 
the War Department to furnish it, called for by the House, 
respecting the disposition made of negro and other property 
captured from the hostile Indians during the war in Florida. 
In the entire correspondence of the commanding general and 
other officers, contained in that voluminous document, there is 
nothing to show that such a proclamation issucd, or that any 
convention was had with the negro slaves. ‘There is no allu- 
sion to either. The precise date, as well as the terms of these 
papers, have an important bearing on the questions under con- 
sideration. No copies have been furnished me. ‘To ascertain 
as well as I might, with precision, what was assured by the 
commanding general to the Seminoles or to their negro slaves, 
and at what dates the assurances were given, and thus to be 
able to estimate the obligations created, and the existing power 
to carry them into effect, I have carefully examined not only 
the report and documents referred to, but other official letters 
of Major General Jesup on the subject. 

The convention of the 6th of March, 1837, made at Fort 
Dade, was entered into with all the soleninities of a treaty, 
and was transmitted formally to the War Department. To 
this convention the principal chiefs were parties at or after the 
signing, having authority to bind the Seminole nation. The 
conventions out of which the questions under consideration 
arise do not appear to have been reduced to writing, or com- 
municated to the government, until long after the emigration 
and settlement of the Indians and their negroes, and then in a 
most unsatisfactory manner. Negro slaves, incapable in law 
of entering into contracts, are represented as parties to the 
conventions; and Indian chiefs, who are not even alleged to 
have had the power to treat for the nation, are claimed to have 
assented; thereby annihilating the most valued rights of prop- 
erty of individuals of the tribe. Although at the date of these 
transactions, hostilities existed between the United States and 
the Seminoles, individuals of the Seminole tribe held a large 
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number of negro slaves as property, and there is no dispute of 
their lawful right so to hold them. 

At the date of the last emigration under orders of General 
Jesup, the negro slaves of the Seminole Indians may be classed 
under five heads: 1. Those protected by the convertion of 
Fort Dade. 2. Those brought in by their owners with a view 
to emigration, at the invitation of the commanding general, . 
and who did in fact emigrate. 3. Those captured by the — 
Creek warriors under the engagement of the General, that the 
Creeks should have all Seminole property which they could 
capture. 4.. Those really the property of white men, who 
were not claimed by or returned to their owners before emigra- 
tion. 5. Those captured by the United States troops, including 
those who separated themselves from their masters and came 
into the American camp. ‘T'o these may be added the negroes 
brought in by Alligator and his band, with whon, in his re- 
port of April 3, 1848, the General ‘says a separate convention 
was made, securing to him and his band all their property. 
But what was its date or terms does not appear; nor is there 
any allusion to it in any of his correspondance of a prior date 
with the War Department. 

The 5th article of the convention of Fort Dade is in these 
words: ‘‘ Major General Jesup, in behalf of the United States, 
agrees that the Seminoles and their allies who come in and 
emigrate to the west shall be secure in their lives and property ; 
that their negroes, their bona fide property, shall accompany 
them to the west; and their cattle and ponies shall be paid for 
at a fair valuation.’? The 6th article stipulated that.the United 
States should bear the expense of emigration. ‘Those Indians 
who acted in conformity with the terms of this capitulation, by 
bringing in and surrendering their negroes and emigrating with 
them, are clearly entitled to its benefits; and hence General 
Jesup, in his letter to the Secretary of War of May 30th, 1844, 
says that ‘‘ over these negroes the Indians have all the rights 
of masters.’ Among the papers is a list, signed, by Captain 
Case, acting agent of the Seminoles, dated Tampa Bay, 30th 
Septeinber, 1837, of thirty-three negroes belonging to Harriet 
Bowlegs and her daughter Betsy, with this statement annexed: 
‘¢Of the negroes at Fort Pike, Louisiana, in 1836-’37, the 
following, captured by General Jesup, and by his order restored 
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to their owner in consideration of her compliance with the 
treaty of Fort Dade, in 1837.”’ 

2. There would seem to be no doubt that those in the second 
class have the same rights, as there is no pretence that their 
owners had incurred any forfeiture. I infer from the corre- 
spondence that there were some Indian negroes in this class. 

3. General Jesup reported to the War Department that he had 
agreed that the Creek warriors should have all the enemy’s prop- 
erty which they could capture. It appears that they captured 
about one hundred and three negroes, slaves of the Seminoles. 
These became the property of the Creeks. 

4. There may be a small number of negroes of this class; 
but they have acquired no rights, nor had the Indians any 
property in them. 

5. The negroes embraced in this class can alone come within 
the scope of General Jesup’s order. The legal principles appli- 
cable to the subject appear to me free from difficulty. Regarded 
as persons, the negro slaves had no legal power to contract, 
and therefore could not enter into any treaty or convention. 
Regarded as property when captured, they were to be treated 
as any other movable property captured from an enemy ina 
land war, not subject to the law of prize. Whether they are 
to be treated as prisoners of war or booty, the disposition to be 
made of them when captured in battle, or forced to surrender, 
is to be made by the executive department of the government 
under whose authority they were captured. On considerations 
of public policy, or for other reasons satisfactory to the Execu- 
tive, the prisoners or booty may be restored, and the status ante 
bellum established. It appears to me, that as to the negro 
slaves, which fall in the fifth class, with a single exception, 
this has long since been done. 

It is obvious that whatever was to be done in regard to the 
captured negro slaves, should have been done at once. They 
were emigrated, with their Indian masters, under the orders of 
General Jesup... The act was approved by the government, and 
the expense defrayed by the United States, as provided for in 
the 6th article of the convention of Fort Dade. It was recog- 
nised by the government, when, in 1841, an order was given 
and revoked as to the negroes captured by the Creeks, and no 
order made as to the others. And it was recognised when the 
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treaty of 1845 was entered into between the United States, the 
Seminoles, and Creeks; and no exception or reclamation was 
made to carry into effect the assurance of General Jesup, what- 
ever it may have been, made in 1837 or 1838. The same con- 
clusion is justified by the fact that the government took no steps 
to disturb the state of things which followed emigration, and 
continued until 1846, notwithstanding General Jesup’s letters 
of 1841 and 1844. These acts of the functionaries charged 
with the administration of the government in 1838, 1839, 1841, 
and 1844, seem to me to have exhausted the executive power, 
and to leave to you none but such as is reserved to you by the 
act regulating trade and intercourse with the Indian tribes, and 
under the subsisting treaty with the Seminole Indians. You 
have no power to recapture’ or reclaim the negroes without a 
new treaty with the Seminoles. Whether this shall be attempt- 
ed is a political and not a legal question. Besides this view of 
the law of the case, I am of opinion that there is no such thing, 
in the States where slavery exists, as the qualified freedom 
which General Jesup seems to have promised them. In the 
utmost latitude of the power of the government over the In- 
dian tribes within the limits and control of the United States, 
there is no rightful authority to incorporate freed negrues with 
the Seminoles without their consent given by treaty; and hence 
there was no authority to give or to execute such a promise. 
The memorial of the Creeks now before you, protesting 
against such a settlement of free negroes, will, at least, show 
the extreme improbability of such an arrangement being practi- 
cable in regard to the Seminole negroes. In considering this 
subject it is worthy of remark, that when the Seminoles were 
emigrated west, they were settled on lands which had been 
assigned to the Cherokee tribe of Indians. To remove them 
from lands which they unjustly occupied, to others where they 
have a legitimate foothold, was considered a duty to the Chero- 
kees and to the Seminoles. ‘The Commissioner of Indian Af- 
fairs, in the instructions which led to the treaty of 1845, dated 
April 10, 1844, alluding to the fears which the Seminoles had 
of a union with the Creeks, a more powerful tribe, subjecting 
them to oppression under the former law, says that ‘< their fears, 
it is supposed, are specially pointed to their slave property, to a 
part of which, and perhaps to most of it, the Creeks lay claim.’’ 
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These instructions led to the treaty of 1845, which provides 
a mode of settling disputed questions between the Creeks and 
Seminoles concerning the right of property. But these clearly 
recognise the right of the Seminoles to the negro property in 
their possession. It is also worthy of remark that the successor 
of General Jesup in command in Florida seems also to have 
been wholly uninformed of the existence as well as the extent 
of the engagements in regard to the Indian negroes. 

In General Jesup’s correspondence with the War Department 
whilst he was in command in Florida, and prior to the letter 
of 1841, the only intimation of a promise of freedom to any of 
the Seminole negroes, is that contained in his letter to the Com- 
missioner of Indian Affairs of the 24th September, 1837. In 
that letter he says: ‘‘ The Seminole negro prisoners are the 
property of the public. I have promised Abraham the freedom 
of himself and family if he be faithful to us; and I shall cer- 
tainly hang him if he be not faithful ® * * * * The 
Creek Indians were entitled to all the Indian property they 
captured,’’? &c. He further stated that he compromised with 
them by purchasing the negroes from them on account of the 
government, for which he agreed to pay them eight thousand 
dollars. The Creeks were not satisfied with this arrangement, 
gave no title, and received no money from the government. 

On the 9th of May, 1838, the Creek delegation in Washing- 
ton having sold these negroes to one Watson, the Commissioner 
of Indian Affairs caused an order to be issued, requiring the 
emigrating agent to deliver to the attorney appointed for the 
purpose the negroes thus sold. On the 2d of June, 1888, a 
Mr. Reynolds, in charge of the emigrating party of Indians and 
negroes at Little Rock, Arkansas, acknowledged the order, and 
said: ‘*I assembled the chiefs and Indians owning negroes 
and communicated your instructions, and explained every thing 
calculated to appease them. They at once demurred, saying 
that was contrary to the express words of General Jesup, and 
would listen to nothing calculated to dispossess them of the 
negroes.’? On the 3d of June Reynolds called on the governor 
of Arkansas for aid to carry into effect the orders in relation to 
the Seminole negroes. The governor refused, and on the 12th 
he applied to General Arbuckle, who also refused, for the rea- 
son, amongst others, that ‘‘ the Seminole chiels positively 
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declare that General Jesup promised that the negroes taken 
from them by the Creek warriors should be restored; and there 
is reason to believe that such a promise was made other than 
the declarations of the chiefs.’’ By an order of Mr. Bell, Sec- 
retary of War, dated March 24, 1841, Superintendent Arm- 
strong was directed to deliver up the negroes claimed by Wat- 
son; and on the 29th of April, in the same year, on considera- 
tions of public policy, the order was revoked. 

It is thus apparent that the negroes in this class have not 
ceased to be slaves, and are not embraced in any assurance 
given by General Jesup to the negroes of the Seminoles. If 
he had authority to apply the public money to the purchase of 
these slaves from the Creeks, the purchase was not in fact 
made, nor the money paid. So far as any question may arise 
between the Creeks and Seminoles, a mode of settlement is 
provided by the 3d article of the treaty of the 4th of January, 
1845. 

I do not perceive on what principle you can interfere to de- 
prive the Seminoles of their property, or to give to their slaves 
any ‘qualified freedom.’’ The qualification seems to me to 
be impracticable in view of the uncertainty of the terms of the 
assurance given; the extreme difficulty, if not impossibikty, 
of identification; of its legal repugnance to the lawful rights of 
the Indians; and of the acts of the government on the subject, 
which, under three distinct administrations, by orders and ac- 
quiescence through a space of ten years, have established 
what was to be done by the government in regard to the In- 
dians and negroes. 

My opinion is, that the military authorities should be in- 
structed to restore the negroes to the condition in which they 
were with the Seminoles prior to the date of Major General 
Jesup’s letter of the Sth of April, 1846. 

I have the honor to be, very respectfully, sir, your Sbeaieut 
servant, 

J. Y. MASON, 
Attorney General ad interim. 
To the PresipENT. 
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PRINCIPAL MATTERS. 


ACCOUNTS AND ACCOUNTING OFFICERS. 


1. The government is not liable for interest or damages on account of the mis- 
takes or laches of the accounting officers. Cogswell’s case, 14. 

2. The Third Auditor has exclusive jurisdiction over the accounts and claims for 
horses and other property destroyed in the military service under the act of 
3ist January, 1837. Advice, 16. 

3. ‘The officers of the treasury are authorized to withhold the pay of officers of 
the government who are ascertained to be in default to the government, where 
the time for accounting has actually passed, but not otherwise. Lieut. 
Lee’s case, 33. 

4. In the case presented by the executor of William Otis, collector of Barnstable, 
under an act of Congress directing the accounting officers of the treasury to 
settle with said Otis, and satisfy such amount of principal and interest as 
might be found due to him, the allowance of interest is proper. Case of 
Eur. of Otis, 79. 

5. If the account has once been adjusted by the Comptroller without allowing 
interest, under the erroneous idea that interest was not allowable, the settle- 
ment may be opened and the account be correctly stated and settled. This 
case is distinguishable from ordinary accounts. 

6. The judgment of the circuit court of New York does not preclude the ac- 
counting officers from going beyond the items actually proven by way of off- 
set. Col. Thomas’ cuse, 88. 

7. By the 25th section of the act of Congress passed 26th August, 1842, no al- 
lowance can be made for any commission or inquiry, except military or 
naval, until special appropriations are made by Congress for the purpose. 

Care “of Hug hes and others, 106 

8. The Third Auditor is to ascertain the actual damages sustained by the claim- 
ant, but nothing like exemplary or vindictive retribution is admissible. 
Sibbald’s ease, 112. 

9. The damages must be such as the claimant-would be entitled to recover upon 
the principles of law as applicable to other cases. Ibid. 

10. By those principles no damages can be allowed but such as directly flow, in 
the natural and ordinary course of things, from the tresspass or omission; 
distant and accidental consequences, however they may aggravate the claim- 
ant’s loss, are to be Jaid out of the question. Ibid. 

11. Neither can vague surmises and calculations of the fruits of projected enter- 
prises be taken into the account; the damages must have been directly caused, 
not merely occasioned, by the interference of the agent of the United States. 
Ibid. 

Whatever agents may have done beyond their instructions, they did in their 
own wrong, and the government is not responsible. Jdid. 

13. Accounting officers have no authority, under the settled practice of the gov- 

ernment, to allow interest on items omitted in the settlement of accounts 
from a mistakén view of the law. Coswe(l’s case, 136. 

14. The government, in general, has refused to pay interest in the absence of a 

special contract to that effect. Ibid. 
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15. The accounting officers are bound to adhere to the law as it exists, and not to 
transcend it. Jéid. 

16. Where the Auditor for the Post Office Department was authorized to audit and 
settle the accounts of J. F. Caldwell for carrying the mails, if the Attorney 
General should be of opinion that the Postmaster General had not the right, 
under the contract with him, to make certain alterations in the mode of trans- 
porting them; and the question being submitted to the Attorney General for 
instructions to the Auditor concerning the authority of the Postmaster Gen- 
eral to change the time, frequency, and mode of transporting the mails— 
DECIDED, that as the contract reserved the right to discontinue the routé 
whenever he should deem it useless, upon notice and the allowance of one 
month’s extra pay, and as he concluded to discontinue it only a portion of 
the time, the contractor had an option, as soon as he received his notifica- 
tion, to renounce it entirely and receive his month’s pay in advance. Cald- 
wells case, 140. 

17. Mileage fees to district marshals whilst in pursuit of a person for the purpose 
of service of process upon him, have been passed at the department; and as 
it seems equitable, although not within a rigid congtruction of the law, it 
may be well to adhere to the practice. Bosler’s case, 168. 

18. The representatives of the late district attorney for the District of Columbia 
are not entitled to extra compensation for services rendered the United States 
by him in a proceeding by mandamus against the Postmaster General for re- 
fusing to allow credits settled and adjusted by the Solicitor of the Treasury, 
under the act of Congress of 2d July, 1836; it being bis duty to attend to 
the proceeding in behalf of the United States. Case of Reps. of Key, 191. 

19. Nor are they entitled, as a matter of right, to any compensation not stipulated 
* to be paid him for assisting the Attorney General in arguing the cause before 

the Supreme Court of the United States. Jbid. 

20. Having in his lifetime been paid the amount offered by the government for his 
services, and the administration under which the service was rendered having 

given place to another, it is not discreet to allow further compensation to his 
representatives Ibid. 

21. Even if it were allowed, it could not be paid out of the moneys in the treasury 
appropriated to other purposes. Jbrd. 

22. The district attorney for the southern district of New York may be allowed his 
fees and costs for defending the collector at the port of New York in cases 
in the State courts for repayment of duties, in addition to the maximum al- 
lowance mentioned in the act of Congress of 1842, as the judicial depart- 
ment has thus decided in two several cases, in which the United States have 
acquiesced. Hoffman's case, 294. 

23. Accounts for costs incurred in suits for the recovery of debts and penalties 
under the post office laws should be settled by the Auditor of the Post Of- 
fice Department. Advice, 301. 

24. Where a district attorney acted as counsel for a collector of customs in suits 

instituted against him to recover back duties paid under protest, and was 
adjudged by the circuit court to be entitled to receive his fees and disburse- 
ments for such service from the United States—axztp, that the same should 
not be included in his official return of fees under the act of the 18th of 
May, 1842, for the reason that the eervices were rendered as the private 
counsel of the collector, and not in his official capacity as district attorney. 
Advice, 308. 

. Where a disbursing agent of the government is in apparent default in respect 
to the moneys instrusted to him, and there be sufficient due him from the 
government to make good the deficiency, it is proper thus to satisfy the 
claim for such dues. Gov. Call's case, 316. 

26. If there be due him any sum over and above that which is necessary to make 

good such deficiency, it ought not to be retained, but should be paid him, 
or, a8 in this case, to his lawful assignee. did. 
27. The accounting officers of the treasury have no authority to adjust the claims 
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of contractors with the government for damages, without the special au- 
thority of Congress. Cuse of Bent, St. Vrain ¢ Co. 327. 

28. The provision that ofBcers or persons in public employ, whose salaries are 
fixed by law, cannot receive any additional allowance except for travelling 
for the performance of duties at a distance from their stations or domicils, 
applies to the officers of the navy as well as to other public officers. Ad- 
vice, 342. 

29. The accounts arising out of the Chickasaw fund are within the 4th section 
of the act of 3d March, 1845, and having been once passed upon, cannot 
be reconsidered without the authority of law. Advice, 369. 

30. By the 4th section of the act of 8d March, 1845, no accounts adjusted by 
the accounting officers of the treasury can be re-opened without authority 
of law, except in cases where special acts have been passed for the relief of 
individuals. Case of Clements, Bryan & Cu. 378. 

31. Where the same person is a contractor for two articles under separate con- 
tracts, and fulfils one and fails in the other, and presents his account to the 
treasury for settlement, the accounting officer may set off, in the acjustment, 
such amount as may be due from him to the government, upon his claim 
against it. Advice, 380.‘ 

32. This may be done in all cases where the relation of debtor and creditor ariees 
in the settlement of the accounts of the same individual, as the grounds of 
the credits and debits are not material. Ibid. 

33. The purser attached to the war steamer Missouri is entitled to the same rate 
of compensation as pursers of frigates of the same rate. Acvice, 387. 

34. Paymasters, surgeons, and assistant surgeons are entitled, under the act of 
2d March, 1845, to forage for one horse each only, as they are not general 
field officers, nor officers of dragoons, but are within the denomination of 
‘‘ other officers entitled to forage,” specified in the said act. Advice, 515. 

35. District attorneys residing in Louisiana and other States, whose legislatures 
have omitted to provide any rate or scale of fees for legal services in their 
supreme courts, are nevertheless entitled to a reasonable compensation for 
their official services; and as it has been the practice of the treasury, in 
such cases, to allow bills of costs according to the rates certified and taxed 
by the judges for district attorneys in neighboring States, as reasunable, 
whenvertified by one or more prominent members of the bar, such usage 
may be continued until Congress shall otherwise determine. Advice, 448. 

36. Az the act of 24th March, 1834, for the relief of Philip Hickey, requiring 
the Third Auditor to ascertain the value of the timber taken from his lands 
by the United States troops, and for which he claims damages, does not de- 
fine what tract of land the timber was cut from, it is competent for the Au- 
ditor to refer to the report of the committee which accompanied the bill, 
and the docaments, as prima facie evidence on this point; and if they fail 
to show the extent of the tract, he may resort to such other proof as shall 
be satisfactory. Hickey’s case, 479. 

37. A district attorney is not required by law to attend a State court; and where 
he is requested to do so by the Secretary of. War, or other head of an ex- 
ecutive department, he is entitled to be allowed a reasonable compensation 
for his services. Butler’se case, 514. 

38. The Comptroller and Auditors of the Treasury, whose appointments were 
authorized by the 3d section of the act of 3d of March, 1817, are officers 
in the Treasury Department previously established by law, and are em- 
braced in the restrictions imposed upon certain public officers by the 8th 
section of the act of 1789. Advice, 555. 

39. The object of the law was to withdraw from the accounting officers every 
motive of private interest in the performance of their public duties. Ibid. 

40. The accounting officers of the treasury are not authorized to allow a claim 
for unliquidated damages, alledged to have been sustained by a contractor 
for'emigrating Indians, in consequence of the interference of and perform- 
ance by the officers of the government of a part of the services. Ander- 
son’s case, 627. 
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ADMINISTRATORS. 

1. An administrator has no right to demand land scrip under the act of May 30, 
1830. Murray’s case 37. 

2. The administration law of Georgia has nothing to do with lands lying with- 
out the limits of the State which are governed by the ex loci. Ibid. 

3. Sales by administrators of Creek reservations in Alabama, may be confirmed 
only in cases where the laws of that State have been complied with, as that 
has been the practice of the department. Advice, 75. 

4. Such sales may be confirmed in cases where the treaty with the Creeks has 
been complied with, and the sales are shown to be fair, though under the 
laws of Alabama they are irregular. Advice, 77. 

5. Original authority was conferred upon aiministrators to make sales without 
reference to the laws of Alabama. Ibid. 


ALIENS. : i 

1, Aliens are excluded from the benefits of the pre-emption laws; but none ex- 
cept aliens, in the proper acceptation of the term, are. Colored people are 
distinguished from aliens, even where slavery exists, and are capable of en- 
joying the rights of contract and of property. Advice, 147. 

2. An alien can be enlisted in the naval or marine corps service of the United 
States, and is bound, the same as citizens, to eerve for the term of his en- 
listment. Advice, 360. 


ALLOWANCES. 
See Craims, Compensation, INTEREST. 


APPOINTMENTS TO OFFICE. 

1, The commission of an officer appointed during a recess, who is afterwards 
nominated and rejected, is not thereby determined, nor his sureties released 
from liability, on account of any subsequent breach of his official bond. 
Tyson’s case, 30. 

2. The President has power to appoint new commissioners under the Cherokee 
treaty of New Echota, for the adjustment of all the clains provided for there- 
in—there being no limitation to this authority, except the fultilment of its 
purpose. Advice, 73. ao 

3. The President can restore a suspended military officer, and can confer rank 
from and after his appointment; but he cannot cause an individual! out of 
service to be paid from the public treasury the same as if he were in it; no- 
thing short of an act of Congress can have that virtue. Du Darry’s case, 
123, 

4. He may, to elevate an officer once out of. the service, nominate him to a par- 
ticular rank in, of the same dignity as he would have held had he not fal- 
len out of it; and, tu effect that result, may issue a commission having re- 
lation back to a prior date. Ibid. 

5. No person can be appointed to the office of aibanar s inspector of customs, 
except with the approbation of the Secretary of the Treasury. Advice, 162. 

6. The only true construction, under the constitution, of the acts providing for 
inspectors, is, that the name of the individual proposed to be appointed shall 
be submitted to the Secretary of the Treasury; and that no one shall be ap- 
pointed unless approved by him. bid. 

7. Congress had no power to vest the appointment of these inferior officers in 
collectors; and a construction of law to that effect would be void. It could 
only vest the power in the President, heads of departments, or judicial tri- 
bunals; and it has vested the power of appuinting inspectors of customs in 
the Secretary of the Treasury. Ibid. 

8. Although the collector may suggest, nominate, and recommend, the appoint- 
ment of permanent inspectors proceeds from the Secretary, and is his act, 
and not that of the collector. Jdid. 

9, A collector of customs cannot remove a permanent inspector without the as- 
sent of the Secretary of the Treasury; but the Secretary of the Treasury has 
the power, in a proper case, to displace an inspector without the consent of 
the collector. Advice, 165. 
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10. But, as the collector’s opinion has been required i in putting inspectors i in, and 


that officer has been uniformly consulted in putting them out, it is too late 
to act on the mere summum jus of the case. Ibid. 


11. The President is authorized to make an original appointment of a justice of 


the peace, during the recess of the Senate, for the District of Columbia. 
Smith's case, 174. 


12. He derives the power from the act of 27th February, 1801, authorizing him 


to appoint, from time to time, such number of discreet persons as he shall 
deem expedient, to be justices of the peace in the District for five years. 
Ibid. 


13. A person who was a lieutenant in the navy prior to 1837, who afterwards re- 


signed, but was again nominated to the Senate by President Jackson for 
the same office, from the 16th of February of that year, and confirmed by 
the Senate, with the condition that he should take rank next after Lieuten- 
ant Peck, and for whom a commission was made out at the Navy Depart- 
ment, but never signed by President Jackson; and who was, thereupon, 
again nominated to the same office by President Van Buren, on the 7th of 
March, 1837, to take rank from the said 16th February, 1837, but not con- 
firmed; and who was again nominated by President Tyler, on the 14th 
December, 1841 ‘‘to be a lieutenant from the 28th April, 1826, to take rank 
next after Lieutenant Peck,” but was rejected by the Senate, is not a lieu- 
teuant within the constitution and the laws. Lieut. Coxe’s case, 217. 


14. President Jackson having omitted to commission the applicant, his successor 


15. 


to the presidential office could not properly do so upon his nomination and 
the confirmation thereof by the Senate. Ibid. 


Neither of the several nominations, nor all of them, constituted an appoint- 


ment. No appointment to that office could have been made except by the 
nomination of the President receiving the ee of the Senate and the is- 
suing of a commission. Ibid. 


- Even after confirmation by the Senate the President may, in his discretion, 


withhold a commission from the applicant; and until a commission to signify 
that the purpose of the President has not been changed, the appointment is 
not fully consummated. Ibid. 


. The executive department, being charged with the duty of seeing that the 


laws are faithfully executed, has authority to appoint commissioners and 
agents to make investigations required by acts or resolutions of Congress; 
but it cannot pay them, except from an appropriation for that purpose. 
Adsice, 248. 


. Since the passage of the act of 4th August, 1842, the President has no power 


to appoint a midshipman, until the number in the service shall! be reduced 
to the number that were in service on the Ist of January, 1841. Advice, 
306. 


19. An officer out of the Navy cannot be brought again into it except by appoint- 


ment. Ibid. 


20. A parser in the navy appointed during a recess of the Senate, and his nomi- 


nation sent to the Senate at the commencement of the next session thereof, 


‘having continued to hold his office underthe appointment until the close of 


such session, was legally in office on the first day of January intefvening, 
and is so to be regarded under the provisions of ‘the act of the 4th bf Au- 


‘gust, 1842. A nomination to supply arly deficiency existng in point of 


numbers, as fixed by said act, may now be made in respect to that particular 
grade of officers. Advice, 321. 


21. The act authorizing the construction of a dry-dock at Brooklyn, containing 


no provision for the appointment of purchasing and disbursing agents, the 
authority to appoint them rests on the act ‘of 3d Match, 1809, permitting 
the President, during the recess of the Senate, to appoint such temporary 
agents as may be needed. Advice, 354. 


22. But agents for the purchase and disbursement of supplies for the dry-dock at 


Brooklyn must be regarded, in contemplation of lawy as permanent officers, 
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to whose nomination the sanction of the Senate is necessary at its sesaion 
next after the making of a temporary appointment. Ibid. 

23. The President cannot appoint district judges, attorneys, and marshals, during 
a recess of the Senate, for newly-admitted States, where the offices were 
created and took effect during the session of that body. Advice, 362. 

24. If vacancies are known to exist during the session of the Senate, and nomi- 
nations are not then made to fill them, they cannot be filled by the Execu- 
tive during the subsequent recess. Ibid. 

25. The President is authorized to fill up vacancies in the offices of the postmas- 
ters whose appointment was devolved upon him by the act of 2d July, 1836, 
which happen to exist during a recess of the Senate. Advice, 523. 

26. Even though the vacancy occurred before the session of the Senate, if that 
body, during its session, neglected to confirm a nomination to fill it, the 
President may fill it by a temporary appointment; and public considerations 
seem to require him to do so. Ibid. 


ASSIGNEES. : 

1. Assignees of rights to Choctaw reservations may receive patents in cases 
where they are assignees in trust for the equitable proprietors; but in such 
cases the patents should bear the declaration of such trust on their face. 
Advice, 37. | 

2. The assignees of Clark Woodruff are not included in the act of Congress for 
his relief. Persons to whom he had previously transferred a portion of the 
land cannot be regarded as legal representatives. Advice, 51. 

3. On a certificate to A and company, assigned by A alone, a patent may issue 
to A’s assignee; and his, A’s partners, muat seek relief, if they shall be en- 
titled to any, in the courts. Hart’s case, 96. 

4. The government must be held to be the assignee in equity of the interest of a 
stockholder in the Maryland and New York Iron and Coal Company, which 

. was transferred by his attorney. Swartwout’s case, 133. 

5. The Solicitor of the Treasury is charged with such trusts as that ereated by 
the assignments of Swartwout’s interest in the Maryland and New York 
Iron and Coal Cumpany, and may do whatever any other trustees may do 
in a court of chancery. Swartwout’s case, 135. 

. The assignee of Governor Call is entitled to receive the amount due him upon 
the adjustment of his accounts for salary, even though the latter may have 
been in apparent default. Advice, 316. 

. Aasignees of claims under the Choctaw treaty of Dancing Rabbit Creek, 
transferred previous to the expiration of five yéars from the ratification 
thereof, are not protected by the said treaty. Advice, 346. 

8. Assignees of Choctaw [Indians who procured assignments within the five 
years mentioned in the 9th section of the act of the 23d of August, 1842, 
are not entitled to have their claims heard by the commissioners. Advice, 
381. 

9. Assignees of the whole interest in inventions may receive patents therefor; 
but no provision has been made for the issuance of patents to inventors and 
assignees jointly, nor to inventors and .aesignees for separate parts. Ad- 
vice, 399. 

10. Where an Indian reservee under the 2d article of the Creek treaty of 24th 
March, 1832, contracted to sell his reservation to A, who paid therefor 
$100, and then permitted B to go into possession thereof; and A afler- 
wards died, and B, offering to pay the balance of the valuation of the land, 
claims a patent—pxcipsp, that B may be regarded as the last bona fide 
transferee within the act of 1848, and that a patent be issued to him on pay- 
ment by him of the balance of the purchase money. Hall's case, 491. 


AWARDS. ; 
1. Awards by the Cherokee commiesioners upon claims not within the limits of 
their authority, furnish no warrant to the officers of the treasury for paying 
them. Rogers’ case, 175. 
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2. The awards of the judge of the supreme court in Florida, upon certain claims 
arising under the treaty with Spain, are not conclusive upon the Secretary 
of the Treasury. Kingsley’s case, 286. | 
3. Awards of scrip instead of land to claimants under the 14th article of the 
treaty of Dancing Rabbit Creek, were not authorized unless it were impos- 
sible to give them the quantity of land to which they were entitled, inclu- 
ding their improvements, or lots adjacent. Advice, 344. 

- Awards by the Choctaw commiesioners upon claims which had been transfer- 
red within the five years mentioned in the 9th section of the act of the 23d 
of August, 1842, were unauthorized. Advice, 381. 

. An award by the commissioners in favor of a reservee under the treaty of 
1835, with the Cherokees, may be paid, although the commissioners omitted 
to give a certificate thereof. Taylor's case, 500. 

6. Asa general rule the certificate of the commissioners, indicating the amount 
due the claimant, is the proper evidence of the fact to be produced to the 
accounting officers, and upon which they are to make the payment; yet the 
rule is not entirely inflexible. Ibid. 

7. Claimants under the 17th article of the Cherokee treaty of 1835, in whose 
favor an award by the commissioners was made, are entitled to be paid, evon 
though they are not able to present any certificate of the amount to the ac- 
counting olficers, there being an express adjudication under the treaty on 
file. Case of the children of Little Deer, 504. 

There must, in all cases of claims preferred under the treaty with the Chero- 
kees, be an award by the commissioners before they can be paid at the treas- 
ury. There must be an adjudication within the terms of the treaty. Tay- 
lor’s case, 528. 

9. The certificate of an award to a claimant under the treaty of 1835-6 with the 
Cherokees cannot be so amended as to include a claim presented and al- 
lowed under the 13th, within the 3d supplemental article of that convention. 
Case of Betsey McIntosh, 598. 

10. And as the claimants have not brought their case within the 3d article of the 
rd Saar the award cannot be paid from the fund provided for its execu- 
tion. id. 

11. Payment of an award of the Cherokee commissioners upon a claim preferred 
under the 13th article of the treaty of 1835 with the Cherokee nation, for 
the value of a reservation which the claimant had been required to abandon, 
cannot be made from the moneys appropriated by the acts of 2d July, 1836, 
and 12th June, 1838. Case of Betsey McIntosh, 621. 

12. It was expressly stipulated in the treaty, that the compensation to be made to 
this class of reservees should not be paid out of the moneys allowed to the 
Cherokees. IJbed. ; 


BANKS. 

1. The Bank of the Metropolis is entitled to payment of a draft drawn by a con- 
tractor for removing Miami Indians to the country assigned them west of 
the Mississippi upon the Secretary of War, and accepted, payable from the 
contract moneys, and thereafter transferred to said bank, notwithstanding 
subsequent assignments of the moneys due upon said contract; such draft 
being a prior equitable assignment of the moneys to become due, and made 
with the knowledge and consent of the Secretary of Wer. Advice, 542. 


BONDS. 

1. The official bonds of officers of the government appointed during a recess of 
the Senate, but subsequently nominated thereto and rejected, obligate the 
sureties for subeequent breaches. Advice, 30. 

2. The forfeitures of bail bonds cannot be remitted by the President. Cases of 
Caldwell §- Hunter, 144. 

3. Bonds taken pursuant to the 37th section of the act of the 2d of July, 1836, 
may be accepted by the Post Master General as he shall prescribe. Advice, 
187. 
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4. The validity of the bond of a receiver is not affected by his discharge as a 
bankrupt, nor are his sureties discharged or released thereby. Advice, 253. 

5. It is a sound regulation, conformable to law, for the Secretary of the Tresas- 
ury not to give up to the collectors their original bonds on the execution of 
new ones. Advice, 312. 

6. Neither the act requiring bonds of collectors to be deposited in the office of 
the Comptroller, nor any other, authorizes a withdrawal of them, except for 
the purposes of suit. bid. 

7. Persons are liable apon their bonds for public stores committed to their 
charge, even though such stores are destroyed by inevitable accident. Ad- 

‘vtce, 355. 

8. The bonds given for loans of money to provide for the inhabitants, and the 
suppression of Indian hostilities, in the Territory of Florida, may be paid, 
under the joint resolution of 1845, from the appropriation of 1842. Ad- 
mee, 372. 

9. Bona fide holders of bonds for loans made to Florida for the suppression of 
Indian hostilities, which have not been paid to them by the authorities of 
Florida, or at the treasury, may be allowed and paid, if the appropriations 
made by the acts of Congress of August 23, 1842, are sufficient. Advice, 
465. 

10. The payment made by the United States to the agent of the governor of Flo- 
rida, which went to the bondholders, may be taken into the account in ad- 
justing the balances due. Ibid. 


BREACHES OF NEUTRALITY. 
See Neurratiry. 


CHARTER-PARTY. a 

1, The owners of a steamboat chartered to take troops and stores from Pittsburg 
to Fort Smith, on the Arkansas river, at $230 per day, until discharged, 
and which, after having been discharged, was detained at Cincinnati on its 
way back, on account of low water, are not entitled to pay for that deten- 
tion. Clark & Co’s case, 83. 

2. The United States had nothing to do with the steamboat after the charter- 
party was satisfied with the landing of the passengers, or the discharge 
thereof by the assistant quartermaster. Ibid. 3 


CLAIMS. : . 
1. A claimant is not entitled to interest as against the government on account of 
the omission of the executive officers to allow hiv qlaim when presented. 
Cogswell’s case, 14. ate 8 
- 2. The government will not pay damages on account of the mistake or /aches of 
its accounting officers. It is a stern but necessary rule, adopted everywhere 
in the practice of government. Ibid. 
3. The Third Auditor has exclusive jurisdiction over the accounts and claims 
~ for horaes and'other property destroyed in the military service under the act 
of 3lst January, 1837." Advice, 16. ' | 

4. Claims for Indian depredations under the act of 1834, are not allowable ex- 
cept it appears that the property taken was taken tortiously. Ckveland’s 
case, 72. ; 

5. The United Btates undertook a‘ guaranty against the violence on both sides; 

- but differences ini matters of contract do not come within the 16th and 17th 
sections of the act. Ibid. = ee 

6. The claim of Colonel Thomas does not come within. any fair interpretation of 
the sixth article of his’ contract with the government. Advice, 81. 

7. The owners of a steamboat chartered to take troops and stores from Pittsburg 
to Fort Smith, on the Arkansas river, at $230 per day, until discharged, 
and which, after having been discharged, was detained at Cincinnati on its 
way back, on account of low water, are not entitled to pay for that deten- 
tion. Case of Clarke ¢ Co., 83. 

8. The United States had nothing to do with the steamboat after the charter- 
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party was satisfied with the landing of the passengers, or the diseharge 
thereof by the assistant quartermaster. [id. 

9. The judgment of the circuit court of New York does not preclude the ac- 
counting officers from going beyond the items actually proven by way of 
offset in the case. Col. Thomas’ case, 87. 

10. The Secretary of War is at liberty to take up the case on the footing of 
equity and justice—the basis of chancery jurisdiction. did. 

11. If the evidence brings the case within the act of 1802, there is an equitable 
obligation on the part of the United S:ates to indemnify against loss; for 
by that act the United States agrec to guaranty eventually all persone 
ae depredations committed by Indians residing in the [ndian couutry. 

bid. 

12. But in that case it must be proved, or at least rendered probable, that the rob- 
bers in question were Indians residing in the Indian country. /éid. 

13. If this cannot be made out, then it must be shown that the United States 
were guilty of some other deliclur, or some /uches or delay exposing the 
claimant to a loss which he would not otherwise have encountered. bid. 

14. The claim of C. F. Sibbald is invalid except for such damages as he would 
be entitled to recover upon principles of law applicable to other cases. 
Stbbald’s case, 112. 

15. By those principles no damages can be allowed but such as directly flow, in 
the natural and ordinary course of things, from the trespass or omission; 
distant and accidental consequences, however they may aggravate the claim- 
ant’s loss, are to be laid out of the question. bid. 

16. Neither can vague surmises and calculations of the fruits of projected enter- 
prises be taken into the account; the damages must have been directly 
caused, not merely occasioned, by the interference of the agent ef the 
United States. Ibid. os 

17. Whatever agents may have done beyond their instructions, they did in their 
own wrong, and the governinent is not responsible. bid. 

18. The claim of John Martin for freight in a case where an assistant commissary 
discharged the vessel without authority before the voyage was complete is 
not valid except for freight pro rata. Martin’s case, 143. 

19. The delivery took place in consequence of an interference, for which the 
government is no more responsible than for captures by enemies or accidents 
of the seas, Ibid. 

20. Live oak timber cut in violation of law for the purpose of transportation is 
not subject to forfeiture, so as to give informers a valid claim to a distribu- 
tivé portion of it—such timber being all the while, in law, the property of 
the United States. Walker’s case, 247. 

21. The Secretary of the Treasury has power to review decisions of the judge of 
the superior court in Florida upon claims presented under the treaty with 
Spain and the acts of 1823 and 1834, and to pay the amount that he may 
adjudge to be due, the awards of the judge not being in law conclusive 
thereon. Hingsley’s case, 286. 

22. The acts of 3d March, 1823, and the 26th June, 1834, were both designed 
for the single purpose of carrying out the ninth article of the treaty of 1819 
with Spain, and should be read as in pari materia. Ibid. 

23. And the 2d section of the act of 1834 is to be read as intervening between the 
first and secon sections of that of 1823, in order to introduce in that con- 
nexion a class of cases which had been ruled out by Mr. Rush. Jbid. 

24. The act of 1834 does not touch the authority of the Secretary, under the act 
of 1823, to judge of the justice and equity of the claims presented. Ibid. 

25. The only authority vested in the Secretary to pay these claims is contained 
in the act of 1823, and can be exercised only under the restrictive proviso 
that he is satisfied that they are just and equitable. Jd:d. 

36. The Secretary is not authorized to allow interest on these claims, it not hav- 
ing been the usage of the government to do so; nor does its duty to the 
claimants under the circumstances require it. Ibid. 
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27. The claim made in behalf of Virginia by Thomas Green, esq., agent of that 
State, is just, and falls within the provisions of the 2d section of the act 
of 1832; and the balance of the appropriations made by that act would be 
applicable to the payment of it, were it not that it has been carried to the 
surplus fund, from which it cannot be withdrawn except by act of Congress. 
The Virginia case, 315. 

28. Claims upon the government for damages cannot be allowed and settled by 
the officers of the treasury, except where authority therefor has been con- 
ferred hy Congress. Cuse of Bent, St. Vrain & Co., 827. 

29. An invasion of the custom-house in Texas by citizens of Arkansas, and the 
violent abstraction therefrom of property, under a claim of title, however 
much to be disapproved and condemned, constitute no ground of claim 
against the United States. The Texas case, 332. 

30. This government can in nowise be held responsible for the acts of private 
trespassers; they must be punished in the tribunals established by law, or 
be prosecuted for the recovery of, or value of the goods either in the State 
or federal courts. Jbid. 

31. The live oak agent in East Florida is not entitled to the value of one-half of 
the live-oak timber unlawfully cut from the public lands and seized as the 
property of the United States. Thistle’s case, 339. 

82. Informers are only entitled to a share of the penalties and forfeitures recovered 
for the cutting, destroying, or removing live-oak, red cedar, &c., from the 
public lands, not to any part of the timber. Ibid. 

33. Under the act of the 3d of March, 1843, and the joint resolution of the 30th 
of April, 1844, the Secretary of War cannot direct the accounting officers 
to allow claims for supplies beyond the quantity to which the troops were en- 
titled under existing laws. Advice, 352. 

34. Where A, who was the partner of B in one contract for carrying the mail, con- 
tracted individually with the department to carry another mail on another 
route, and gave B and C as sureties for the performance of the same, and a 
portion of the contract price had been along, from time to time during the ex- 
istence of the contract, paid to B, without objection on the part of A, whose 
accounts were finally adjusted before the passage of the act of March 3, 1845, 
by charging to him the money paid to B; but who, being dissatisfied with such 
adjustment, on the 5th of September, 1840, applied to the Sixth Auditor of 
the Treasury for payment to him of so much of his contract price as had 
been paid to B; and, on being refused, applied to a subeequent Postmaster 
General, and then to Congress, without success, and again to the Postmaster 
General, for allowance of his claim—pxc1pzp, that the account having been 
rps settled, cannot be re-opened without authority of law. Fuller's case, 

29. 

35. And it is further decided, that a claimant who appeals to Congress after an un- 
successful application at the department, must abide by his election, whether 
the result shall be favorable or otherwise. Ibid. 

36. The claim of the Cherokees remaining in the States of North Carolina and 
Tennessee, for the commatation for removal and subsistence given by the 
eighth article of the treaty to those who have removed west of the Missis- 
sippi, is not admissible. Advice, 435. 

37. They can only receive their due portion of personal benefits accruing under the 
treaty, for their claims, improvements, and per capita, whenever an appro- 
priation shall have been made to carry it into effect. id. 

38. The statements of the commissioner and others that the Cherokees were as- 
sured that those who did not emigrate weet should have the benefit of the 
pecuniary allowance, are inadmissible as evidence in the case. Jbid. 

39. A Cherokee reservee, under treaty of 1835, in whose favor the commissioners 
appointed to adjudicate claims made an award, but to whom they delivered 
no certificate, is nevertheless entitled to payment. Taylor's case, 500. 

40. Asa general rule the certificate of the commissioners, indicating the amount 
due the claimant, is the proper evidence of the fact to be produced to the ac- 


INDEX. 741 


CLAIMS (Continued.) 
counting officers, and upon which they are to make the payment; yet the 
Tule is not entirely inflexible. Ibid. : 

41. Claimants under the 17th article of the Cherokee treaty of 1835, in whose 
favor an award by the commissioners was made, are entitled to be paid, even 
though they are not able to present any certificate of the amount to the ac- 
counting officere, there being an express adjudication under the treaty on 
file. Case of Little Deer’s children, 504. 

42. The claims which arise under the treaty with the Cherokees ought not to be 
allowed at the treasury, unless they have been acted upon by the commis- 
sioners appointed to adjudicate them. Taylor’s case, 528. 

43. Where a contractor for supplies for the navy, who was bound in separate con- 
tracts to furnish sugar and tea in stipulated quantities during a fiscal year, 
made default in respect to the sugar, but furnished the tea by causing it to be 
shipped to the naval storokeeper by a house in New York, to whom the con- 
tractor endorsed over the bills for the same, and payment bas been refused 
him on account of the contractor’s defalcation on the contract for sugar—px- 
cipzrp, that the sale of the tea was made to the contractor, and not to the 
government, and that the amount due therefor may be withH€@ld and set off 
as against the damages sustained by the government on account of the non- 
fulfilment of the other contract. Case of Nicoll & Co., 551. 

44, The claims of Cherokees for the value of alleged pre-emption rights, aseerted 
under the treeaty of 1835-6 with that nation, are inadmissible under the 
convention as the same was ratified. Taylor's case, 561. 

45. That part of the 12th article which in the original draught created pre-emption 
rights, was annulled by mutual consent before the treaty-was submitted to 
the Senate; so that no such rights were ever granted to any portion of the 
Cherokee people. bid. 

46. Reservees under the treaty with the Cherokees who disposed of their land, are 
not entitled to compensation for improvements theregn, as they passed with 
the soil. Tuylor’s case, 580. 

47. The compensation provided by 4th clause of the 6th article, and the Ist clause 
of the 7th article of the treaty, cannot be awarded to reeervees, but only to 
emigrants. Jbtd. 

48. Nor can compensation be awarded to those who were not in possession of im- 
provements at the date of the treaty. Jdid. 

49. The representatives of a lieutenant in a Virginia State regiment, afterwards 
transferred to the continental establishment, who in his lifetime obtained a 
judgment against said State for commutation of five years’ full pay in lieu of 
half-pay for life, and received payment thereof in 1792, are not entitled, 
under éxisting laws, to be allowed a claim for further compensation for ser- 
services rendered by their ancestor. Claim of Reps. of Gibbs, 590. 

50. All Cherokee reservees who were obliged to abandon their reservations by the 
laws of the State in which they were situated, were expressly provided for 
in the 13th article of the treaty, and expressly excluded from the 3d article 
of the supplement. McIntosh’s case, 598. 

51. Claimants under the 10th article of the treaty of 1835-’6 who presented their 
demands to the first board, and received their due proportion of the sixty 
thousand dollars therein provided for services rendered the Cherokee nation, 
are not entitled to sny further allowance from the present board of commis- 
sioners. Case of Barrow ¢ Irwin, 613. 

52. The appropriation of sixty thousand dollars in the 10th article of said treaty 
was in full discharge of all obligations in thet respect assumed by the United 
States. Jbid. 

53. Neither the wife of a white man, who entered a reservation to her under the 
treaty of 1817, and within the limits of the grant of North Carolina to the 
Cherokees in 1783 and the treaty of 1819 with the Cherokee agent, in her 
right, nor her children, are entitled to compensation for the value of such 
reservation if it appear that the same were voluntarily sold and abandoned 
privr to the ratification of the treaty of 1835-’6. Nancy Reed’s case, 615. 
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54. Payment of an award of the Cherokee commissioners to Betsey McIntosh, 
upon a claim preferred by her, under the {8th article of the treaty of 1835 
with the Cherokee nation, for the value of a reservation which she had been 
required to abandon, cannot be made from the moneys appropriated by the 
acte of 2d July, 1836, and 12th June, 1838. Betsey McIntosh’s ca-e, 621. 

&5. The accounting officers of the treasury are not authorized to allow a claim for 
unliquidated damages, alleged to have been sustained by a contractor for emi- 
grating Indians, in consequence of the interference of and performance by 
the officers of the government of a part of the services. Anderson's case, 627. 

56. The claim of the governor of Missouri for a share of the fund arising under 
the provisions of the act of 4th September, 1841, is inadmissible upon the 
papers presented, as the resolutions of the legislature of that State do not 
bear the signatune of the president of the Senate. The Missuuri case, 716. 

67. As the constitution of that State expressly requires every bill to be signed by 
the presiding officers of both houses of the legislature before it can become 
a law, and as the resolution presented was not so signed, the Executive must 
regard it as invalid for the purposes for which it is presented. Jbid. 


COLLECTORS OF CUSTOMS. 


See Customs. 


COLONIZATION. 

1, The proposal of the colonization society to receive a portion of the appropria- 
tion made by Congress, and to expend it in erecting buildings for the recep- 
tion of Africans to be transported to Africa, under the 2d section of the act 
of 1818, cannot be entertained. The point has been repeatedly decided. 
Advice, 139. 


COLORED MEN. | 

1. Free colored persons are entitled to the benefits of the pre-emption act of 1841. 
Colored people are distinguished from aliens, even where slavery exists, and 
are capable of all the rights of contract and property. Advice, 147. 

2. The President has authority to make all the regulations and arrangements that 
he may deem expedient for the safe-keeping, support, and removal beyond 
the limits of the United States, of all such ‘‘negroes, mulattoes, and persons 
of color,” as shal) be taken from slavers by the armed vessels of the govern- 
ment. Caseof the Brig Titi, 567. 

8, And all negroes, mulattoes, and persons of color, adjudged by competent tr- 
bunals to have been imported into the United States contrary to the provisions 
of the several acts to prohibit the slave-trade, and committed to the custody 
of marshals pursuant to such adjudications, are subject to his orders. Ibid. 

4. Certain negroes, who emigrated, during the years 1837 and 1838, with the 
Seminoles, from Florida, to the country assigned them west of the Missis- 

~ sippi, but who thereafter left the employment of the Seminoles and went to 
the military reserve at Fort Gibson, where they were protected by General 
Arbuekle, pursuant to a letter from General Jesup, dated 8th April, 1846, 
stating that they had been promised a qualified freedom by him as commend- 
ing general of the army in Florida, should be restored to the condition 10 
which they were with the Seminoles prior to the date of said letter, Ad- 
vice, 720. | 

‘COMMANDERS. 

1. The commanders of vessels of other nations who violate in our ports the nev- 
trality act of 1818, are amenable to the criminaf jurisdiction of our courts, 
and may be succeessfully proscuted. Advice, 336. 

2. Commanders of public vessels are not required to employ and pay branch pilots 
upon entering the ports and harbors of the United States. bid. 

8, This exemption extends to all vessels belonging to the United States, and em- 
ployed in the public service, whether they are armed or not. Jdid. 

COMMISSIONS. 
1. The commission of an officer appointed during a recess, who is afterwards 
nominated. and rejected, is not thereby determined, nor his sureties released 
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from liability, on account of any subsequent breach of his official bond 
Tyson’s case, 30. 

2 The President may commission another board for the adjustment of claims 
under the treaty of New Echota, there being no limitation to this authority 
but the fulfilment of its purpose. Aduice, 73. . 

3. The President cannot properly issue a commission to a person nominated by 
his predecessor in office, and confirmed by the Senate. Lieut. Coxe’s case, 
217. 

4. Even after confirmatien by the Senate the President may, in his discretion, 
withhold a commission from the applicant; and until a commission to signify 
that the purpose of the President has not been changed, the appointment is 
not fully consumated. did. 

5. An ante-dated commission of an officer of the navy, ante-dates his rank but 
does not entitle him to back pay. Lieut. Meade’s case, 348. 

6. An ante-dated commission, when issued for the purpose of restoring an officer 
out of service to the rank which he would have held had he remained in it, 
does not carry with it the right to pay for services not only unperformed, but 
which he was incompetent to perform. Du Barry’s case, 603. 

7. It may, in some cases, confer the right to demand increased pay for previous 
services of an official character. Ibid. 


COMMISSIONERS. 

1. The President has power to appoint new commissioners under the Cherokee 
treaty of New Echota, for the adjustment of all the claims provided for there- 
in—there being no limitation to this authority, except the fulfilment of ite 
purpose. Advice, 738. 

2. The jurisdiction and authority of the present commissioners, under the treaty 
with the Cherokees, is limited to cases under the treaty which were not dis- 
posed of by the former board. Rogers’ case, 175. 

3. A commissioner for the United States, appointed by the circuit court, ise 
magistrate within the meaning of the law and the treaty of Washington; 
and, as such, has power to apprehend, examine, and to certify as to fugitives 
from justice. Advice, 201. . 

4. In the abeence of any statute regulations concerning the compensation of com- 
missioners of circuit courts, the courts themselves may fix the rate. Where 
rates have not been fixed, the amount may be ascertained by.a referenceto — 
the local law of the State providing for similer services by local magistrates. 
Advice, 233. 

§. The executive department, being charged with the daty of seeing that the laws 

‘are faithfully executed, has authority to appoint commissioners and..agents to 
make investigations required by acts or resolutions of Congress; bat it can- 
not pay them, except from-an appropriation for that purpose. Advice, 248. 

6. A commissioner for the exploration and survey of the northeastem boundary 
cannot be allowed extra compensation by the accounting officers unless there 
shall be legislative action authorizing it. Talcott’s case, 269. 

7 The commissioners to carry into effect the treaty with the Choctaws had no 
authority to take proof of any claim of an assignee of an Indian who trans- 
ferred his claim within the five years mentioned in the 9th section of the act 
of the 23d of August, 1842, inasmuch as they were expressly denied any 
authority to recognize or allow to an Indian, or to the assignee of an Indian, 
any claim which had been so assigned, in whole or in part. Advice, 381. 

&. The act of June 17, 1844, restrained the further exercise of Executive au- 
thority to appoint commissioners to examine claims under the treaty of New 
Echota, and he cannot now constitute a new beard without plainly disre- 

ing the will of Congress in the premises. Advice, 418. 

9. A draft drawn by one of two Indian commissioners, sent to treat with the 
Prairie Indians, to the order of, and endorsed and negotiated by the other, to 
Burnley & Co., the holders, should be paid, notwilstanding the proviso to 
the appropriation act subsequently passed. Advice, 519. 
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10. If, on the settlement of the accounts of the commissioners, or either of them, 
it be found that they are debited with more than they can obtain credits for, 
it will not be the fault of the officer, but the neceasary effect of the act of 
Congress. Ibid. 

11. The appropriation act of June 27, 1846, provided that the commissioners to 
examine claims under the treaty with the Cherokees should continue in of- 
fice one year from the date of their appointment, and no longer. Advice, 
578. 

12. The moneys appropriated by the act of March 3, 1847, to pay the expenses 
of the commission, are applicable as well to the payment of the salaries as 
the incidental expenses of the boerd. Ibid. 


COMMUTATION. 

1. Commutations for five years’ full pay are not included in and provided for by 
the 3d section of the act of 1832. Walls’ case, 313. 

% The claim made in behalf of Virginia by Thomas Green, eaq., agent of that 
State, is just, and falls within the provisions of the 2d section of the act of 
1832; and the balance of the appropriations made by that act would be 
applicable to the payment of it, were it not thet it has been carried to the 
surplus fund, from which-it cannot be withdrawn except by act of Congress. 
Advice, 315. 

3. Paymasters, surgeons, and assistant surgeons are entitled, under the act of 2d 
March, 1845, to forage for one horse each only, ag they are not general 
field officers, nor officers of dragoons, but are within the denomination of 
‘¢ other officers entitled to forage,” specified in the said act. Advice, 415. 

4. The Cherokees remaining in the States of North Carolina and Tennessee are 
not entitled to the commutation for removal and subsistence given by the 
eighth article of the treaty to thoee who have removed west of the Mississippi. 
Advice, 435. 

5. The representatives of a lieutenant in a Virginia State regiment, afterwards 
transferred to the continental establishment, who in his lifetime obtained « 
judgment against said State for commutation of five years’ full pay in lieu of 
half- pay for life, and received payment thereof in 1792, are not entitled, under 
existing laws, to be allowed a claim for further: compensation for services 
rendered by their ancestor. Advice, 590. 

COMPENSATION. 7 

1. The word ‘‘ rate” of compensation, as the same is employed in the act and 
resolution of 1812, to define the compensation of the superintending clerk of 
the Census, means the sum paid; and a claim for e greater amount, on the 
ground of an increase of typographical matter should be rejected. Weaver's 
case, 3. : 

2. The officers of the treasury ere authorized to withhold the pay of officers of 
the government who are ascertained to be in default to the government, 
where the time for accounting has actually passed, but not otherwise. Lieut. 
Lee's case, 33. 

3. If the accounting officers are satisfied that Paymaster Andrews had authority 
to employ clerks to assist in paying the militia and voluntees, they may al- 
low him a reasonable compensation for them, irrespective of the act of July 
5, 1838. Paymaster Andrews’ case, 94. 

4. The act of 1838 relates to clerks of paymasters paying the regular army, and 
not to the paying of militia and volunteers. bed. 

5. The construction put upon the act of 1835, allowing 10 cents a mile to naval 
officers who may be required to travel apon the public service, confining 
such allowance to travelling in this.country, regarded as res judicata; yet 
it is an interpolation not exactly warranted by the letter of the statute. Ad- 
vice, 95. 

6. The person appoined Secretary of the Treasury ad inferim has a claim upon 
the government for the usual, or, if-there be no usual, for a reasonable com- 
pensation for his services in that capacity. But en appropriation is ne- - 
cessary. Young’s claim, 122. 
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7. Public officers are entitled to the pay and emoluments appertaining to their 
office only from the time they enter upon the performance of their duties; 
bet the performance of duties, or the condition requisite to the legal ability 
to perform them, is the equity upon which salaries are predicated, Du Bar- 
ry’s case, 123, : 

8. A surgeon put out of the service by the exercise of executive power, and sub- 
sequently restored to the rank he would have had by virtue of his commise 
sion, is not entitled to pay for the time he was out of the service, but only 
from the time of his restoration, as if he had always been in it. /did. 

9. The executive department has no authority to give extra pay to the officers 
of the United States exploring expedition. Advice, 126. 

10. There being no express appropriation to meet the claims of the officers detail- 
ed for the exploring expedition for extra pay, and the same not being charge. 
able to the general fund for the support of the navy, the Executive cannot 
legally order such payment to be made from the treasury. Advice, 128. 

11. The Executive has no authority for allowing extra compensation to the offi- 
cers at West Point, the same not being authorized by any law. Advice, 
138, 

12. A person filling the offices of clerk of .@ circuit court and clerk of a district 
court, is entitled, under the act of 1842, to the salaries of both offices. Ad 
vice, 145. 

13. The salaries attach to the offices for the services rendered in discharge of the 
duties thereof; and there is no law prohibiting the discharge of the duties of 
both offices by the same person. Ibid. f. Sx 

14. Mileage fees to district marshals whilst in pursuit of a person for the purpose 
of service of process upon him, have been passed at the department; and as 
it seems equitable, although not within a rigid construction of the law, it 
may be well to adhere to the practice. Advice, 168. 

15. A captain of the navy, appointed aa chief of the Bureau of Construction, can 
only receive the salary fixed by the act of 1842; and not the pay of a cap- 
tain on duty under the act of 1835. Advice, 181. 

16. The representatives of the late district attorney of the District of Columbia are 
not entitled to extra compensation for services rendered the United States by 
him ina proceeding by mandamus against the Portmaster General for re- 
fusing to allow credits settled and adjusted by the Solicitor of the Treasury, 
under the act of Congress of 2d July, 1836; it being his duty to attend to 
the proceeding in behalf of the United States. Case of Reps. of Key, 191. 

17. Nor are they entitled, as a matter of right, to any compensation not stipulated 
to be paid him for assisting the Attorney General in arguing the cause be- 
fore the Supreme Court of the United States. Ibid. 

18. The service of pursers must be continuous under the same commission, to 
entitle them to the progressive rise in pay and rations prescribed by the act 
of 1842. Zantzinyer’s case, 215. 

19. In the absence of any statute regulation concerning the compensation of 
commissioners of circuit courts, the courts themeelves may fix the rate. 
Where rates have not been fixed, the amount may be ascertained by a re- 
ference to the local law of the State providing for similar services by local 
magistrates. Lander’s case, 233. 

20. Proceedings under the several acts of Congress before these commissioners 
in hehalf of the United States are properly chargeable to the United States, 
and, being so, ought to be allowed and paid. Ibid. 

. Lieutenant Wilkes, who commanded the exploring expedition, does not come 
within the provisions of the appropriation act of the 3d of March, 1843, 
and, is not entitled to such a rate of extra pay as will make bis annuel com- 
pensation equal to that of the Superintendent of the Coast Survey. Lieut. 
Wilkes’ case, 235. 

%2. The only extra compensation justly claimable by him is such as was allowed 
to officers of the navy, of equal grade with those employed in the coast 
survey. Ibidr 
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23. Collectors of customs, acting as superintendents of light-houses, are entitled 
to commissions upon disbursements made by them in that capacity, subject 
to the limitation imposed by the 18th section of the act of May 7, 1822. 
Advice, 249. 

24. Where an officer of the general government employs an auctioneer of a Ter- 
ritory to make sales therein which such officer was required himself to 
make, such auctioneer has the ‘right to the per-centage which the laws of 
the Territory require him to retain, and to pay over the same to the treasurer 
thereof. Advice, 257. 

25. The compensation of collectors, naval officers, and surveyors depends on the 
amount received from the sources enumerated in the acts of 1822 and 1841, 
read together—to the maximum of $4,000, $3,000, and $2,500, for com- 
missions upon duties; and to $2,000 from the sources enumerated in the 
filth section of the act of 1841; and is in each case dependent on the fund 
derived from such sources respectively. Advice, 261. 

26. A commissioner for the exploration and survey of the northeastern boundary 
cannot be allowed extra compensation by the accounting officers unless 
there shall be legislative action authorizing it. Talcott’s case, 269. 

27. Collectors of cusioms, who are made superintendents of light-houses, may re- 
ceive commissions on their disbursements. Advice, 272. 

28. The district attorney for the southern district of New York may be allowed 
his fees and costs for defending the collector at the port of New York in 
cases in the State courts for repayment of duties, in addition to the maxi- 
mum allowance mentioned in the act of Congress of 1842, as the judicial 
department has thus decided in‘ two several cases, in which the United 
States have acquiesced. Huffman’s case, 294. 

29. Under no circumstances can a subaltern claim the additional ration given by 
the act of 1827, whether as commanding officer’ or otherwise, whilst re- 
ceiving compensation for the performance of staff duties. Capt. Mayna- 
dier’s case, 305. 

30. Where a district attorney acted as counsel for a collector of customs in suits 
instituted against him to recover back duties paid under protest, and was 
adjudged by the circuit court to be entitled to receive his fees and disburse- 
ments fur such service from the Unibed States—uexp, that the same should 
not be included in his official return of fees under the act of the 18th of 
May, 1842, for the reason that the services were rendered as the private 
counsel of the collector, and not in his official capacity as district attorney. 
Advice, 308. 

31. A dismissed midshipman restored to service from date of dismission is not 
entitled to pay whilst out of service, and legally incompetent to perform 
military duty by reason of permanent suspension. Lieut. Chandler's case, 
318. 

32. The chief clerks of the Bureaus of Yards and Docks, and of Construction, 
Equipment, and Repair, are entitled to the pay of the chiefs of those bu- 
reaus whilst acting as such, under authority of the President; but they 
cannot receive the pay of chiefs and clerks at the same time. Advice, 
320. 

33. The effect of a sentence of a court-martial suspending for three years upon 
half-pay a lieutenant of the rmaarine corps, and ordering a reprimand by the 
Secretary of the Navy, is to suspend half the officer’s pay from the date of 
the confirmation of the sentence forward during.the term of three years. 
Until the confirmation, he is entitled to receive full pay, as before trial. 
The authority of a naval court-martial to affect by its sentence the pay of 
an officer subject to its jurisdiction, is conferred by the act of 23d Apnil, 
1800. Advice, 323. 

34. Sergeants of the marine corps acting as clerks are entitled to extra pay for 
the extra service, such having been the practice of the department, and the 

ractice having been sanctioned by Congress. Advice, 325. 
35. The costs of suits instituted against postmasters, and their bail for debts and 


INDEX. 747 


COMPENSATION (Continued.) 


penalties, are payable out of the post office funds, and not out of the judi- 
ciary fund. It is different, however, with costs incurred in criminal prose- 
cutions. Advice, 328. : 

36. The provision that officers or persons in public employ, whose salaries are 
fixed by law, cannot receive any additional allowance except for travelling 
for the performance of duties at a distance from stations or domicils, ap- 
plies to the officers of the navy as well as to other public officers. Ad- 
vice, 342. 

37. The district attorney for the eastern district of Pennsylvania is not entitled 
to extra compensation for services rendered in prosecuting for violations of 
the law respecting post offices.. Watts’ case, 347. 

38. An officer of the navy, recéiving an ante-dated commission, is not entitled to 
pay from such ante date. Lieut. Meade’s case, 348. 

39. Extra compensation cannot be allowed an officer whose salary is fixed by 
law for the discharge of a public service; but travelling expenses may be. 
Thompson’s case, 372. 

40. The purser attached to the war steamer Missouri is entitled to the same rate 
of compensation as pursers of frigates of the same rate. Advice, 387. 

@1. The act reducing the rates of postage upon letters, &c., transported in the 
public mails, passed March 3, 1845, provides against embarrassment in the 
mail service on account of deficiency in its revenues, by placing a fund at 
the disposal of the Postmaster General, to which he may resort in cases of 
necessity. Advice, 391. 

42. The Secretary of War, in the ordinary execution of his public duties, cannot 
employ and compensate collectors, &c., in the revenue service, for disburs- 
ing moneys appropriated for topographical purposes. Advice, 401. 

43. Paymasters, surgeons, and assistant surgeons are entitled, under the act of 
2d March, 1845, to forage for one horse each only, as they are not general 
field officers, nor officers of dragoons, but are within the denomination of 
‘* other officers entitled to forage,” specified in the said act. Advice, 415. 

44. In the case of William M. Blackford, chargé d’affaires to Bogota, who was 
superseded in office whilst within the United States on leave of absence, and 
who, on settlement of his account with the executive department, asked to 
be credited the usual infit of three months’ salary—pecipDED, that such infit 
cannot be properly allowed him without special authority from Congress. 
Blackford’s case, 443. 

45. District attorneys residing in Louisiana and other States, whose legislatures 
have omitted to provide any rate or scale of fees for legal services in their 
supreme courts, are nevertheless entitled to a reasonable compensation for 
their official services; and as it has been the practice of the treasury, in euch 
cases, to allow bills of costs according to the rates certified and taxed by the 
judges for district attorneys in neighboring States, as reasonable, when cer- 
titied by one or more prominent members of the bar, such usage may be 
continued until Congress shall otherwise determine. Peyton’s case, 448. 

46. Aclerk in the Pension Office ordered to perform the duties of secretary to 

" commissioners appointed to treat with a delegation of Indians is not entitled 
to extra compensation therefor, but must be limited to the compensation 
provided by law for bis services as a clerk in the Pension Office. Porter’s 
cuse, 404, 

47. The exceptions to the general rule of disallowing extra compensation are only 
applicable to cases where extra compensation is allowed by law, or where, 
from death, absence from the seat of government, or sickness of some 
officer, the President orders another officer to perform the duties. bed. 

48. The compensation of receivers of public moneys for lands, including the pro- 
vision for clerk-hire in their oflices, is limited by the act of 20th April, 
1818, to five hundred dollars, and a commission of one per cent. on the 
moneys received by them, provided that the whole amount shall not exceed 
three thousand dollars. Sheldon’s case, 467. 
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49. The clerk-hire is a charge upon the commissions, and cannot be allowed as 
an extra charge by the department. Jbid. aa 

50. ‘The register of the land office at Kalamazoo is not entitled to an entra allow- 
ance, as compensation, or reimbursement for money paid for clerk-hire in 
his office. Edwards’ case, 472. 

51. The claim is not on any better footing than that of the receiver at the same 
office. whose application was considered in the preceding opinion. Jdid. 

52. If a minister be directed to draw on London for his salary and expenses, and 
there shall be a loss on the sale of his bills, it is the duty of the government 
to make such loss good to him. Wise's case, 506. 

53. It is the duty of the government to provide a way to make the salary and ex- 
penses of a minister abroad good to him at the capital of his residence. [6ed. 

54. A district attorney is not required by law to attend a State court; and where 
he is requested to do so by the Secretary of War, or other head of an exe- 
cutive department, he ia entitled to be allowed a reasonable compensation 
for his services. Butler's case, 514. 

55. Major Ripley is entitled to payment of hia account for extra services in super- 
intending the Springfield armory, as such superintendence was in addition 
to his uppropriate duties, and as an appropriation was made by Congress to 
gatisly it, which no other person could receive. Maj. Kipley’s case, 522, 

56. The act of 19th May, 1836, for raising a regiment of mounted riflemen, 
treated the regiment thereby created as a body of mounted men, and gave 
them the pay and emoluments of dragoons. Advice, 535. 

57. Those non-commissioned officers, musicians and privates only, are entitled to 
the three months’ extra pay guarantied in the 29th section of the act of 
1838, who, having been enlisted for the term of five years in the regular 
army, shall bave re-enlisted in their companies or regiments within two 
months before, or one month after, the expiration of their respective terms 
of service. Advice, 538. 

58. The extra pay was offered as a reward—not for re enlisting for any period of 
time less than that of their first contract, but to induce able bodied, disci- 
plined, and experienced men to continue in the army for another full term 
of five years. Ibid. — 

59. Wherefore, those non-commiesioned officers, musicians, and privates of the 

army, who shall re-enlist—not for the full term of five years, but during the 
war with Mexico—will not be entitled to such extra pay. /bid. 

60. The costs incurred in libelling, in the district court of Massachusetts, the brig 
‘Malaga, sent in as a prize on a charge of participating in the slave trade, are 
properly chargeable to the appropriation for defraying the expenses of the 
courts of the United States, and likewise for defraying the expenses of suits 
in which the United States are concerned, and for prosecutions for offences 
committed against the United States. Advice, 565. 

61. The allowance of the costs of prosecutions, where the United States are con- 
cerned, does not depend upon the result of the proceedings. Jdd. 

62. The appropriation act of June 27, 1846, provided that the commissioners to 
examine claims under the treaty with the Cherokees should continue in 
office for one year from the date of their appointment, and no longer. Ad- 
vice, 578. 

63. The moneys appropriated by the act of March 3, 1847, to pay the expenses 
of the commission, are applicable as well to the payment of the salaries as 
the incidental expenses of the board. Ibid, 

64. The representatives of Lieutenant Gibbs are not entitled to receive any com- 
pensation for his services in the continental establishment, he having in his 
lifetime received payment of a judgment for commutation of five years pey 
in lieu of half-pay for life. Case of Reps. of Gibbs, 50. 

65. An ante-dated commission, when issued for the purpose of restoring an officer 
out of service to the rank which he would have held had he remained in it, 
does not carry with it the right to pay for services not only unperformed, 
but which he was incompetent to perform. Surgeon Du Barry's case, 603. 
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1. Consuls, although they may require masters of American vessels bound di- 
rectly to some port of the United States to take on board destitute Ameri- 
can seamen left at their consulates, they cannot require shipmasters to take 
them when their vessels are not homeward bound. Capt. Perry’s case, 185. 

2. The 2d section of the act of 23th February, 1803, does not require the pa- 
pers of an American vessel in a foreign port to be delivered to the consul, 
except in cases where it is necessary to make an entry at the custom house. 
Advice, 390. 

3. A requisition of a deposite of papers, in all cases of arrival where, by the local 
laws, an entry is not necessary, and where there is no trading or parpose to 
trade, might add to consular emoluments, but would be embarrassing to the 

interests of navigation. Ibid. 
CONTRACTS, 

I. A partnership, of which a member of Congress is a member, cannot, under the 
act of 1808, enter into a contract with the government; but, if he withdraw 
from it, the contract may be concluded with the other partners. Case of 
Grege § Co., 47. 

2. The owners of a steamboat chartered to take troops and stores from Pittsburg 
to Fort Smith, on the Arkansas river, at $230 per day, until discharged, and 
‘which, after having been discharged, was detained at Cincinnati on its way 
back, on account of low water, are not entitled to pay for that detention. 
Clarke g- Co’s case, 83. 

3. The contracts of the Creek Indians may be assigned otherwise than by instru- 
ments containing the names of the assignors in full, and by assignments 
which do not import a consideration. Advice, 85. 

4. Where contracts for transporting the mail contain reservations for discontinu- 
ing the routes whenever the Postmaster General shall deem them useless, 
upon notice and one month’s extra pay, and that officer shall afterwards de- 
cide to discontinue them a portion of the time, contractors may either go on 
under the new terme or renounce the contracts entirely, and receive the 
stipulated damages. Caldweill’s case, 141. 

5. The proviso contained in the appropriation act of 3d March, 1843, as to how 
supplies are to be furnished for the navy, does not affect contracts previously 
made. Advice, 151. 

6. A retroactive effect, especially where it would be a violation of contracts, is not 
to be given, by construction, to the words of a statute, unless they are too 
express to admit of any other interpretation. Ibid. 

7. Since the act of the 3d of March, 1843, the Secretary of the Navy is not compe- 
tent to renew a contract which has expired, without advertising, as is required 
by the first section of that act; nor is it competent for the department to pay 
to the contractors upon forfeited contracts the ten per cent. reserved as collate- 
ral security, whether the same has been reserved on original or renewed con- 
tracts. Advice, 283. 

8. Contracts entered into by infants with the officers of the government are valid 
and obligatory, notwithstanding such infancy, unless the infants themselves 

. take measures to avoid them. Burch’s cuse, 334. 

9. The sureties to a contract made by an infant are clearly bound for his faithful 
performance of the contract; for, though the infant may excuse himself on 
the ground of his non-age, the privilege is personal to himself, and cannot be 
made available as a defence by them. Jbid. 

10. The Navy Department has not the right, under the act of the 3d of March, 
1843, in awarding the contract to the lowest bidder, to modify its terms in 
regard to the time of delivery, or any other of its material elements.- Ad- 
vice, 334. 

11. Where the same person is a contractor for two articles under separate contracts, 
and fulfils one and fails in the other, and presents his account to the treasury 
for settlement, the accounting officer may set off, in the adjustment, such 
amount as may be due from him to the government, upon his claim against 
it. Advice, 380. 
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12, This may be done in all cases where the relation of debtor and creditor arises 
in the settlement of the accounts of the same individual, as the grounds of 
the credits and debits are not material. bid. 

13. The Secretary of the Navy, in contracting for water-rotted hemp for the use of 
the navy, is restricted in the manner of purchase by the act of 3d of March, 
1843, which requires him to advertise for the article, to receive bids, and to 
award the contract for it to the lowest bidder. Advice, 475. 

14. Purchases in open market cannot be resorted to, except in cases of, and in refer- 
ence to, such articles as are wanted for use so immediate as not to permit of 
contracts by advertisement. Ibid. 

15, But such immediate want cannot occur in reference to hemp, which is usually 
contracted to be furnished fur a term of three years, when there is enough 
on hand for the present wants of the service. bid. 

16. The contract of the navy agent at New York, for piles for the dry-dock at 
Brooklyn, to be delivered after Congress should make further appropriations, 
is not valid or binding on the department. Case of the Bensons, 490. 

17. Such contracts, in advance of appropriations, were prohibited by the 6th sec- 
tion of the act of lat May, 1820. Ibid. 

18. Enlistments for service in the army are contracts, and must be for the term for 
which recruiting officers are authorized to make them. Advice, 537. 

19. Where a contractor for supplies for the navy, who was bound in separate con- 
tracts to funish sugar and tea in stipulated quantities during a fiscal year, 
made default in respect to the sugar, but furnished the tea by causing it to 
be shipped to the naval stoorkeeper by a house in New York, to whom the 
contractor endorsed over the bills for the same, and payment has been re- 
fused him on account of the contractor’s defalcation on the contract for 
sugar—DEcIDED, that the sale of the tea was made to the contractor, and 
not to the government, and that the amount due therefor may be withheld 
and set off as against the damages sustained by the government on account 
of the non-fulfilment of the other contract. Nicholl’s case, 551. 

20. Neither the Secretary of the Navy, nor of any other executive department, can 
lawfully contract for the United States except under a law authorizing it, 
or making an appropription adequate to fulfil the engagement. Advice, 
600. 

21. Wherefore, the Secretary of the Navy cannot lawfully contract for the cen- 
struction of dry docks at Kittery, Philadelphia, and Pensacola, and bind 
the government to pay therefor an amount exceeding the appropriations al- 
Ana made for that object, as the same has not been specially authorized. 
Ibid. 


COSTS. 

1. The costs of defending the collector of the port of New York in the State 
courts for repayment of duties may be allowed by the officers of the treasury. 
Advice, 294-308. 

2. The government is liable for the costs made in a suit upon a draft drawn 
upon a banker abroad by direction of the government, by a chargé d'affaires 
for his salary, and which was protested for non-payment. ‘The government 
having devised that method of making salaries available to ministers and 
agents abroad, and having instructed them to draw upon a given banking 
house, is bound to make reparation for any damages sustained in the way 
of costs occasioned by the non-acceptance or non-payment of the drafts. 
Semple’s case, 295. 

3. Costs of suits for the recovery of debts and penalties due the Post Office De- 

- partment, and arising under the laws for its government, are payable out of 
the funds of the department, and not out of the judiciary fund. Advice, 
301, 

4. The cost of suits instituted against postmasters, and their bail for debts and 
penalties, are payable out of the post office funds, and not out of the judi- 
ciary fund. It is different, however, with costs incurred in criminal prose- 
cutions. Advice, 328. 


IN DEX. 751 


COSTS (Continued.) 


5. The costs incurred in libelling, in the district court of Massachusetts, the 
brig Malaga, sent in as a prize on a charge of participating in the slave 
trade, are properly chargeable to the appropriation for defraying the ex- 
penses of the courts of the United States, and likewise for defraying the 
expenses of suits in which the United States are concerned, and for prose- 
cutions for offences committed against the United States. Advice, 565. 

6. The allowance of the costs of prosecutions, where the United States are con- 
cerned, does not depend upon the result of the proceedings. Jbid. 
COUPONS. 

1. Coupons of the loan of 1842 should be signed by a person acting under the 

direction and authority of the Secretary of the Treasury. Advice, 143. 


COURTS OF JUDICATURE. 


See JuniciaRY. 


COURTS-MARTIAL. 

1. As to whether a member of a court-martial, who participated in the proceed- 
ings of the same at the commencement of its sitting, but who, from sick- 
ness, had been unable to attend during the trial of the whole case, could 
afterwards, on recovering his health, resume his seat again as a member of 
the court without a new precept issued, should be decided according to the 
settled practice in such cases. _ Turner’s case, 7.° 

2. As the practice has been to regard the member thus situated as disqualified, 
7 executive department should be governed by the precedents established. 

id. 

3. If, during the pendency of a trial before a court-martial, one of its members 
fall sick, and be thereby disabled from sitting with the court for several days, 
the remaining members may adjourn ,the court from day to day until he is 
able to attend with them again to complete the trial. Advice, 17. 

4. The President may direct a naval court martial to reconsider their judgment 
in cases where his previous sanction is necessary for the execution of such 
judgment. Advice, 19. 

5. Commodore Barron was tried by a cothpetent court, whose sentence was ap- 
proved by the President. After the lapse of thirty five years the Executive 
will not look into the particulars of the trial on an allegation that it was 
irregular. If there were irregularities in the trial, they should have been 
alleged before the sentence was confirmed. Advice, 170. 

6. A sentence of dismissal from service, approved by the President, cannot be 
annulled. The officer dismissed can be restored only by a new nomination 
by the President, the confirmation of the Senate, and all the requisites to 
constitute an original appointment to office. Lieut. Whiiney’s case, 274. 

7. Even though the proceedings of the court-martial were irregular, if the sen- 
tence of dismissal were pronounced, approved, and carried into effect, there 
is no means of reviewing it. Ibid. 

8. The effect of a sentence of a court-martial suspending for three years upon 
half-pay a lieutenant of the marine corps, and ordering a reprimand by the 
Secretary of the Navy, is to suspend half the officer's pay from the date 
of the confirmation of the sentence forward during the term of three years. 
Until the confirmation, be is entitled to receive full pay, as before trial. 
The authority of a naval court-martial to affect by its sentence the pay of 
an officer subject to its jurisdiction, is conferred by the act of 23d April, 
1800. Advice, 323. 

9. Specifications of charge known to the Secretary of the Navy, by whom a 
naval court-martial was ordered, when former charges against the accused 
were prepared by him before another and a distinct court, upon a different 
and distinct matter, may be tried before a subsequent court-martial, together 
with other charges not previously known. Capt. Voorhees’ case, 410. 

10. The inhibitions contained in the 38th article of the rules and regulations for 
the government of the navy, apply only to courts martial ordered on the ap- 
plication of persons other than the Secretary himself. J6:d. 
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11. As the sentence of a naval court-martial dismissing an officer from the service 
cannot be executed except with the approbation of the President, and as he 
possesses the power to revise, to pardon, and to mitigate a sentence, he may 
substitute a milder punishment for that decreed by the court. Advice, 433. 

12. The authority of the President to mitigate the sentences of courts-martial, in 
cases where he deems the punishment unnecessarily severe, does not extend 
to the substitution of another punishment for that decreed by the court. 
Com. Ramsay’s case, 444. 

13. He cannot suspend the pay of an officer under sentence of a court-martial, 
whose pay was not suspended by the court. Jord. 

14, The mitigation must be of the punishment adjudged, by reducing and modi- 
fying its severity, except in cases of sentences of death, where there is no 
inferior degree. Ibid. | 


CUSTOMS. 

1, The duty to be levied on all articles manufactured from two or more materials, 
without any reference to the relative value or quantity thereof, should be 
that which would be most beneficial to the government were the articles 
composed exclusively of any one of them. <Adbice, 14. 

2, The authority of a deputy collector of customs ceases upon the removal of the 
collector. Advice, 26. 

3. The compromise act of 1833 is capable of being executed without further leg- 
islation; the regulations of the act of 1832, and the powers of the Secretary 
of the Treasury, are in force. Advice, 56. 

4. This act must be read with all the other statutes in peri materia, as part of 
a consistent and systematic whole. It only modifies those statutes so far 
as they may be incompatible with its own provisions. /tid. 

5. Duties can be assessed under the act of 1833, as that of 1832 is not repealed, 
but only modified so far as any of its provisions are incompatible with it. 
Advice, 63. 

6. Tt must be read in pari materia with former acts; and, when so read, a rev- 
enue policy may be rationally discerned and effectuated. Ibid. 

7. The reciprocity act of 1817 does not permit even an indirect carrying trade 
by foreign ships. Belgian vessels carrying hides and wool from Buenos 
Ayres to Boston come within the prohibitions of, and are subject to the for- 
feitures denounced by it. Advice, 69. 

8. The Secretary of the Treasury is not restrained to the use of aails for the 
revenue service, but may adopt such of the improved modes of navigation as 
he shall deem indispensable at this time. Advice, 145. 

9. He is, however, restricted as to the amount and description of military and 
naval force, and by its equity in regard to the sum to be laid out an building 
and equipping the vessels. Jdid. 

10. No person can be appointed to the office of permanent inspector of customs, 
except with the approbation of the Secretary of the Treasury. Advice, 163. 

11. Congress had no power to vest the appointment of these inferior officers in 
collectors ; and a construction of law to that effect would be void. It could 
only vest the power in the President, heads of departments, or judicial tri- 
bunals; and it has vested the power of appointing inspectors of customs In 
the Secretary of the Treasury. did. ; 

12. Although the collector may suggest, nominate, and recommend, the appoint- 
ment of permanent inspectors proceeds from the Secretary, and is his act, 
and not that of the collector. Jbvd. 

13. A collector of customs cannot remove a permanent inspector without the as- 
sent of the Secretary of the Treasury; but the Secretary of the Treasury 
has the power, in a proper case, to displace an inspector without the consent 
of the collector. Advice, 165. ; 

14. But, as the collector’s opinion has been required in putting inspectors tn, and 
that officer has been uniformly consulted in putting them out, it is too late 
to act on the mere summum jus of the case. Ibid. 

15. The fifty per centum additional duty levied on imported goods, under the sec- 
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ond proviso of the 17th section of the act of 1842, is a penalty which the 
Secretary of the Treasury can remit under the act of 1797. Advice, 182. 

16. Foreign vessels, owned wholly by citizens of the United States, may be law- 
fully engaged in the coasting trade; but the cargoes must consist of domes- 
goods, other than distilled spirits. Advice, 189. ~ 

17. And such trade is legitimate in vessela owned wholly by citizens of the United 
States, whether they have been registered, enrolled, licensed, or recorded, 
or not. Jbid. 

18. The terms upon which they may be employed, however, are different where 
they have been registered, &cc., from those vessels which are not; but sub- 
ject to these terms, the right to trade is as clear in the one case as in the 
other. Ibid. 

19. But subjects of foreign powers are, by the act of 1817, incompetent to import 
any goods, wares, or merchandise from one port of the United States to an- 
other, in any vessel of which he may be the owner, in whole or in part; 
yet citizens of the United States are untouched by the act, and left to the en- 
joyment of the privileges conferred by the acts of 1792 and 1793. Ibid. 

20. The only liability incurred by foreign-built vessels wholly owned by citizens, 
employed in trade from port to port in the United States, is that of paying 
the tonnage duties chargeable upon foreign vessels. Ibid. 

21. There can be no distinction made between the towiag of vessels carrying mer- 
chandisze and the carrying of the same. Ibid. 

22. Goods, wares, and merchandise, imported prior to the passage of the trariff 
act of 20th August, 1842, are entitled, upon exportation thereof, to draw- 
back, without deducting the two a half per cent. mentioned therein. The 
deduction applies only to goods subsequently imported. ‘Advice, 198. 

23. The expense of clerk-hire in the custom houses cannot be charged upon the 
treasury, except in the cases provided for by the act of 1838. Advice, 230. 

24. The owners of registered vessels engaged in the coasting trade are subject to 
the payment of hospital-money by the act of March 1, 1843, and collectors 
are required to collect it from the seamen, masters, and owners. Advice, 
233. 

25. The compensation of collectors, naval officers, and surveyors depends on the 
amount received from the sources enumerated in the acts of 1822 and 184], 
read together—to the maximum of $4,000, $3,000, and $2,500, for com- 
missions upon duties; and to $2,000 from the sources enumerated in the fifth 
section of the act of 1841; and is in each case dependent on the fund de- 
rived from such sources respectively. Advice, 261. 

26. Collectors of customs, who are made superiatendents of light-hous es, may re- 
ceive commissions on their disbursements. Advice, 272. 

27. Neither the President aor the Secretary of the Treasury has power to remit 
the tonnage duty assessed with reference to the character of the vessel, offi- 
cers, and crew, nor to remit the penalty of a bond to return seamen. Ad- 
vice, 273. 

28. Coffee imported from Rio Janeiro in a Danish vessel is duty free, the same as 
if imported iu an Ametican vessel. Advice, 301. 

29. The third article of the treaty of the 26th April, 1826, with Denmark, covers 
the case, and takes it out of the prohibition contained in the aet of lst 
March, 1817. Ibid. 

30. Collectors of customs within Mississippi, Alabama, Louisiana, and Florida, 
may withhold clearances from any vessels on which there is reason to be- 
lieve live oak or red cedar, cut from the public land, ia freighted. Advice, 
403. 

31. It is their duty, also, to prosecute for the violations of the law whenever viola- 
tions come.to their knowledge. Ibid. 

DAMAGES. 
See Cratmsa. 
DISTRIBUTION. 
See Satvaeer. 
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DISTRICT ATTORNEYS. 

1, Where a district attorney acted as counsel for a collector of customs in suits 
instituted against him to recover back duties paid under protest, and was ad- 
judged by the circuit court to be entitled to receive his fees and disburse- 
ments for such service from the United States—nexp, that the same should 
not be included in his official return of fees under the act of 18th Mav, 
1842, for the reason that the services were rendered as the private counsel 
of the collector, and not in his official capacity as district attorney. Ad- 
vice, 308. 

2. The district attorney for the eastern district of Pennsylvania is not entitled to 
extra compensation for services rendered in prosecuting for violations of the 
law respecting post offices. Watts’ case, 347. 

3. The President cannot appoint district attorneys during a recess of the Senate, 
for newly-admitted States, where the office was created and took effect du- 
ring the session of that body. Advice, 362. 

4. District attorneys residing in Louisiana and other States, whose legislatures 
have omitted to provide any rate or scale of fees for legal services in their 
supreme courts, are nevertheless entitled to a reasonable compensation for 
their official services; and as it has been the practice of the treasury, in such 
cases, to allow bills of costs according to the rates certified and taxed by the 
judges for district attorneys in neighboring States, as reasonable, when cer- 
tified by one or more prominent members of the bar, such usage may be 
continued until Congress shall otherwise determine. Peylon’s case, 448. 

5. A district attorney is not required by law to attend a State court; and where 
he is requested to do so by the Secretary of War, or other head of an exe- 
cutive department, he is entitled to be allowed a reasonable compensation for 
his services. Butler’s case, 515. 


DISTRICT MARSHALS. 

1. Mileage fees to district marshals whilst in pursuit of a person for the purpose 
of service of process upon him, have been passed at the department; and as 
it seems equitable, although not within a rigid construction of the law, It 
may be well to adhere to the practice. Bosler’s case, 168. 

2. District marshals for newly-admitted States cannot be appointed during a re- 
cess of the Senate, where the office was created and took effect during the 
session of that body. Advice, 362. 


DRAFTS. 

1. When the United States, by their authorized officers, become a party to nego- 
tiable paper, they incur all the responsibilities of individuals who are parties 
to such instruments. <Adzice, 91. 

2. Where the chargé d’affaires to New Grenada was authorized to draw upon 
Barings for his salary, and such drafts brought a premium—pEcIDED, that 
he was chargeable with such premium, and must be considered to hold it in 
trust for the government. Semple’s case, 295. 

3. The government was bound to pay the minister a stipulated salary of four 
thousand five hundred dollars per annum; and being thus liable, 1t was 
bound to make that amount available to him at his foreign residence; yet, 
if, in the fiscal arrangements to make such salary available, he receive more 
than is his due, he is bound to account for it. bid. 

4. In the case of the chargé d’affaires to New Grenada, who had drawn a draft 
for his salary which was dishonored at the banking house in London, and 
the holder subjected to delay thereby, and the drawer to the payment of 
interest—pectDen, that the government is liable for such interest; and that 
the drawer is liable to account to the government for interest on the amount 
over and above his salary realized by him on the negotiation of such draft 
from the time he was notified of the mistake. Semple’s case, 299. _ 

5. A draft drawn by one of two Indian commissioners, sent to treat with the 
Prairie Indians, to the order of, and endoraed and negotiated by the other, 
to Burnley & Co., the holders, should be paid, notwithstanding the proviso 
to the appropriation act subsequently passed. Burnley's case, 518. 
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6. The Bank of the Metropolis is entitled to payment of a draft drawn by a con- 
tractor for removing Miami [ndians to the country assigned them west of 
the Mississippi upon the Secretary of War, and accepted, payable from the 
contract moneys, and thereafter transferred to said bank, notwithstanding 
subsequent assignments of the moneys due upon said contract; such draft 
being a prior equitable assignment of the moneys to become due, and made 
with the knowledge and consent of the Secretary of War. Peebles’ case, 
642, 

ENLISTMENT. 

1. The act of 1837, providing for enlisting boys for the naval service, and to exr- 
tend the term for the enlistment of seamen, does not include the enlistment 
of marines. Advice, 89. . 

2. The apprenticeship had in view by Congress, relates only to those who may 
not be called on for military service on the land. Jdrd. 

3. An alien can be enlisted in the naval or marine corps service of the United 
States, and is bound, the same as citizens, to serve for the term of his en- 
listment. Advice, 350. 

4. An infant is not bound by a contract of enlistment after he attains his full 
age, if he then repudiate it, even though it were entered into with the assent 
of his guardian for his benefit. bid. 

5. By the laws regulating contracts for service in the regular army, all enlist- 
ments are required to be for the term of five years; and no discretion has 
been conferred to contract for such service either conditionally or for a 
shorter term. Advice, 537. 

6. Wherefore, enlistments cannot be lawfully made upon the condition that the 
soldiers are to be discharged at the end of the war with Mexico, &c. Ibid. 

EXCHANGE. 

1. Premiums on exchange received by ministers of the United States upon their 
drafts for their salaries, must be accounted for to the government. Semple’s 
case, 295. 

2 If a minister be directed to draw on I.ondon for his salary and expenses, and 
there be a loss on the sale of his bills, it must be sustained by the govern- 
ment. Wise’s case, 506. 

EXECUTIVE. 

See Presipent or Taz Uniten Srates. 

EVIDENCE. 

1. The evidence required in cases of private injurics from depredations of In- 
dians, must be such as to bring them within the act of 1802, or to establish 
some delictum or luches on the part of the government. Col. Thomas’ 
case, 87. 

2. The evidence of the guilt of fugitives from the justice of Great Britain must, 
to warrant their surrender, be such as, according to the laws of the place 
where they shall be found, would justify their apprehension and commit- 
ment if the crime had been there committed. Advice, 201. 

. Parol evidence is admissible to establish the time when patents for land ir- 
regularly issued shall take effect. Bracken’s case, 329. 

. The evidence of the guilt of fugitives from the justice of France must, to 
warrant their surrender, be such as, according to the laws of the place where 
they shall be found, would justify their apprehension and commitment for 
trial if the alleged crime had been there committed. Advice, 330. 

5. The species and amount of evidence to authorize extadition are prescribed in 

the treaty betwcen the two governments. bid. 

6. Secondary evidence of the contents of documents is admissible before the 
Choctaw commissioners, where such documents have been destroyed, or 
where they are shown to be in the possession of claimants or their counsel, 
who refuse after notice to produce them. Advice, 381. 

. The statement of the commissioner who negotiated the treaty with the Chero- 
kees in North Carolina and Tennesee, that those Indians were assured that 
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those who did not emigrate west would have the benefit of the provisions 
made for those who did, is inadmissible as evidence in favor of such claims. 
Advice, 435. ' 

8. Any satisfactory evidence may be received by the Third Auditor to establish 
the extent of the tract of land from which timber has been taken by the 
United States troops, in cases where that office is required to ascertain the 
value of such timber, and the extent of damages thereby sustained. Hickey’s 
case, 479. 

9. The fact that the husbands of widows applying for pensions under the aet of 
May 7, 1846, were upon the roll and drew pensions in their lifetime, is pte- 
sumptive evidence that they were entitled to them. Advice, 497. 

10. General reputation and cohabitation are, in general, sufficient evidence of mar- 
riage; but as this is only presumptive, it may be rebutted by countervailing 
testimony. Ibid. 

11. The evidence upon which the officers of the treasury are authorized to settle 
the awards of the Cherukee commissioners is, in general, the certificates of 
the said commissioners, The rule, however, is not entirely inflexible. 
Taylor’s case, 500. 


EXTRA ALLOWANCES. 


See CompensaTIonN. 


EXTRADITION. 

1. A fugitive from the justice of Great Britain, charged with the commission of 
the crime of murder in Scotland, and apprehended in the United States, and 
examined before a commissioner, and by him certified to be probably guilty 
on the evidence adduced, should be delivered up to justice, if the evidence 
upon which the application is founded be sach as, according to the laws of 
the place where the fugitive shall be found, would justify his or her appre 
hension and commitment for trial if the crime had there been committed. 
Christiana Cochrane’s case, 201. 

2. The mode of procedure in such cases is the preferment of a complaint toe 
judge or magistrate, setting out the offence charged on oath; whereupon the 
judge or magistrate may issue a warrant for the apprehension of the person 
accused. Upon the accused being brought before the judge or magistrate, 
the latter should hear and consider the evidence of criminality; and if on 
such hearing, the evidence be deemed sufficient to sustain the charge, the 
same should be certified to the executive authority, that a warrant may is- 
sue for the surrender. Jbid. 

3. A commissioner of the United States, appointed by a circuit court, is a me- 
gistrate within the meaning of the law and treaty of Washington; and, as 
such, has power to apprehend, examine, and certify as to fugitives from jus- 
tice. Ibid. 

‘4. A requisition for a fugitive is not necessary to a preliminary examination apon 
which the evidence of criminality is to be heard and considered, |ut with a 
view only to the surrender, after the ascertainment of the facts showing the 
party charged to be in a condition which justifies the apprehension and com- 
mitment for trial, according to the laws of the place where he or she shall 
be found. Jbid. 

5. The Executive is bound by the treaty of Washington to iesue his warrant for 
the surrender of Christiana Cochrane—she having been charged with the 
crime of murdering her husband in Scotland, and having been apprehended 
and examined, and the facts having been properly certified to him by the 
commissioner. Ibid. 

6. The Exccutive will not issue his warrant for the surrender of fugitives under 
the 10th article of the treaty of Washington, except in cases where the pre- 
liminary proceedings have been had, and properly certified to him. Adrice, 
241. 

The mode provided for the surrender of persons accused of the crimes mentioned 
in the treaty with France is by requisitions made in the name of the respece 
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tive parties through the medium of their respective diplomatic agents. Ad- 
vice, 330. 

8. The surrender will be made only when the fact of the commission of the 
crime shall be so established that, according to the laws of the country in 
which the fugitive, or the person so accused, shall be found, his or her appre 
hension and commitment for trial would be justified if the crime had been 
there committed. Ibid. 

FEES. 
See CompEnsaTION. 
FORFEITURES. 

1. Belgium vessels incur the forfeitures of the reciprocity act of 1817, by carry- 
ing hides and wool from Buenos Ayres to Boston. Advice 69. 

2. Forteitures incurred on account of breaches of bail bonds cannot lawfully be 
remmitted by the President. Advice, 144. 

3. The forfeitures consequent upon the unlawful cutting of live-oak timber from 
the lands of the United States do not enure to the benefit of informers—such 
timber all the while being the property of the government. Advice, 247. 

4. No forfeiture can result from the fraudulent acts of the agent of the govern- 
ment of the United States in inducing claimants under the Cherokee treaty 
to apply for reserves under the 19th article, and which were located for 
them, but for which patents have not been demanded. Advice, 452. 

5. Forteitures pronounced against vessels, their tackle and apparel, on account 
of violations of the act prohibiting the slave trade may be remitted by the 
President. Advice, 573. 

FRAUDS. 

1. It is a fraud upon the revenue for any common carrier to be the bearer of any 
letters, except those of his employers, whether with or without recompense; 
and a messenger regularly going between two points, carrying letters for a 
fee, is a common carrier. Advice, 159. 

2. Fraud on the part of the agents of the government in relation to reservees un- 
der the treaty of Dancing Rabbit Creek, cannot affect the rights of claim- 
ants. Advice, 344. 

3. It is a constructive fraud for the navy agent at New York to become a pur- 
chaser at a sale made by himself on account of the government. Advice, 
351. 

4. Fraud on the part of the agents of the government in relation to reservees un- 
der the Choktaw treaty of Dancing Rabbit Creek, cannot affect the rights 

. of claimants. Advice, 462. 
FURLOUGHS. 

1. Officers who may be on furlough can receive on account of their pensions only . 
so much as, when added to their pay when on leave, &c., will amount to 
the pay of their grade when on duty. Advice, 587. 

GUARDIANS, 

1. The authority of a guardian ceases with the minority of his ward, who may 
then affirm or disaffirm contracts made in his behalf. Advice, 350. 

2. An infant is not bound by a contract of enlistment after he attains his full 
age, if he then repudiate it, even though it were entered into with the as- 
sent of his guardian for his benefit. 61d. 

3. The head of a Cherokee family is guoad /oc the guardian of his children. Ad- 
vice, 175. 

HARPER’S FERRY ARMORY. 

1. The appropriation for repaira, improvements, and new machinery at Harper's 
Ferry armory, passed September 8, 1846, camnot, nor can any portion of 
it, be applied to the purchase of the lands described in the estimate made at 
the Ordnance Office. Advice, 533. 

2. Although a portion of the appropriation was asked for with a view to the pur- 
chase of lands, Congress saw fit to specify the purposes for which it granted 
it, among which the purchase of lands is not included. Ibid. 
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INDIANS. 

1. Indians at peace with the United States are in no received sense of the word 
“an enemy,” and cannot be judicially considered as embraced within that 
term. Advice, 81. 

2. The President has no power to prevent exhibitions of Indians. Adrice, 144. 
3. The heads of Cherokee families are entitled to receive the amount awarded 
by the commissioner upon their claims to reservations. Advice, 176. 

4. The Choctaw orphans, for whom provision was made in the treaty of Dane- 
ing Rabbit creek, may have their lands sold and the avails applied to some 
purpose which the President may consider beneficial to them. Adrice, 326, 

5. By the treaty of Dancing Rabbit creek, if any portion of a section on which 
a claimant under the 14th article of said treaty resided at the date thereof 
had been sold by the United States prior to the passage of the law of 1842, 
the commissioners were not authorized to award to said claimant scrip in- 
stead of land, unless it were then impossible to give to said claimant the 
quantity of land to which he was entitled, including his improvements, or 
any part thereof, on the adjoining lands. Advice, 344. 

6. The commissioners to carry into effect the treaty with the Choctaws had no 
authority to take proof of any claim in favor of an assignee of an Indian 
who transferred his claim within the five years mentioned in the 9th section 
of the act of the 23d of August, 1842, inasmuch as they were expressly de- 
nied any authority to recognise or allow to an Indian, or to the assignee of 
an Indian, any claim which had been so assigned, in whole or in part. 
Advice, 381. 

7. The Cherokees remaining in the States of Noith Carolina and Tennessee are 
not entitled to the commutation for removal and subsistence given by the 
eighth article of the treaty to those who have removed west of the Missis- 
sippil. Advice, 435. 

8. They can only receive their due portion of personal benefits accruing under 
the treaty, for their claims, improvements, and per capiia, whenever an ap- 
propriation shall have been made to carry it into effect. Ibid. 

9. The same Indian cannot be allowed a claim under both the 14th and the 19th 
articles of the treaty of Dancing Rabbit creek. Advice, 452. 

10. A Cherokee reservee, under treaty of 1835, in whose favor the commissioners 
appointed to adjudicate claims made an award, but to whom they delivered 
no certificate, is nevertheless entitled to payment, Advice, 500. 

11. Claimants under the 17th article of the Cherokee treaty of 1835, in whose 
favor an award by the commissioners was made, are entitled to be paid, 
even though they are not able to present any certificate of the amount to 
the accounting officers, there being an express adjudication under the treaty 
on file. Advice, 504. 

12, But claims under the treaty with the Cherokees cannot be paid until passed 
upon by the commissioners. Advice, 528. 

18. The President’s consent to sales of lands reserved to the Indians by the Pot- 
tawatomie treaty of the 16th October, 1826, and the Miami treaty, con- 
cluded on the 23d of the same month, is only necessary in cases where the 
sales shall have been made by the reservees. Adrtce, 529. 

14. Where the reservees shall have died, and sales shall be made under an order 
of court granted pursuant to the laws of the State in which the lands are 
situated, the President’s consent is not necessary to their validity. Jdzd. 

15. Those treaties not only extinguished the Indian right of uccupancy, bot 
granted the reserved lands as effectually to all intents and purposes as if 
patents had been issued to the, so called, reservees; and as the State laws 
are operative upon lands thus held in fee-simple, and have acted upon those 
in question in causing their transfer for the payment of the debts of their 
decedent owner, the title of the purchaser is perfect with the President's 
consent. Jdzd. 

16. But as the rights of the heirs cannot be affected injuriously by the giving of 
the Executive consent, as the sale, in this case, appears to have been fairly 
made; and for a satisfactory price; and as it may possibly relieve the ttle 
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from doubt, and thereby prevent litigation, it may nevertheless be given. 
Ibid. 

17. Reservees under the treaty with the Cherokees who disposed of their land, 
are not entitled to compensation for improvements thereon, as they passed 
with the soil. Advice, 580. 

18. The compensation provided by the 4th clause of the 6th article, and the Ist 
clause of the 7th article of the treaty, cannot be awarded to reservees, but 
only to emigrants. Ibid, 

19. Nor can compensation be awarded to those who were not in possession of 
improvements at the date of the treaty. bid. 

20. All Cherokee reservees who were obliged to abandon their reservations by the 
laws of the State in which they were situated, were expressly provided for 
in the 13th article of the treaty, and expressly excluded from the 3d article 
of the supplement. Advice, 597. 

21. Claimants under the 10th article of the treaty of 1835-6 who presented their 
demands to the first board, and received their due proportion of the sixty 
thousand dollars therein provided for services rendered the Cherokee nation, 
are not entitled to any further allowance from the present board. Advice, 613. 

22. Certain negroes, who emigrated, during the years 1837 and 1838, with the 
Seminoles, from Florida, to the country assigned them west of the Missis- 
sippi, but who thereafter left the employment of the Seminoles and went 
to the military reserve at Fort Gibson, where they were protected by Gen- 
eral Arbuckle, pursuant to a letter from General Jesup, dated 8th April, 
1846, stating that they had been promised a qualified freedom by him as 
commanding general of the army in Florida, should be restored to the con- 
dition in which they were with the Seminoles prior to the date of said letter. 
Advice, 720. 

INTEREST. 

1. A claimant is not entitled to interest as against the government on account 
of the omission of the executive officers to allow his claim when presented. 
Cogswell’s case, 14. 

2. In the case presented by the executor of William Otis, collector of Barn- 
stable, under an act of Congress directing the accounting officers of the 
treasury to settle with said Otis, and satisfy such amount of principal and 
interest as might be found due to him, the allowance of interest is proper. 
Case of the Exr. of Otis, 79. 

3. If the account have once been adjusted by the Comptroller without allowing 
interest, under the erroneous idea that it was not allowable, the settlement 
may be opened and the account be correctly stated and settled. This case is 
distinguishable from ordinary accounts. Ibid. 

4, The executive department has no authority, under the settled practice of the 
government, to allow interest on items omitted in the settlement of a claim 
from a mistaken view of the law. Cogswell’s case, 136. 

5. The government, in general, has refused to pay interest in the absence of a 
special contract to that effect. Jdid. 

6. Interest is not allowable on claims preferred under the treaty with Spain and 
the acts of 1823 and 1834. Kingsley’s case, 286. 

7. In the case of the chargé d’ affaires to New Grenada, who had drawn a draft 
for his salary which was dishonored at the banking house in London, and the 
holder subjected to delay thereby, and the drawer to the payment of inter- 
est— DECIDED, that the government is liable for such interest; and that the 
drawer is liable to account to the government for interest on the amount 
over and above his salary realized by him on the negotiation of such draft 
from the time he was notified of the mistake. Semple’s case, 299. 

INVENTIONS. 
See PaTEnTs 
JUDICIARY. 

1. The district court of Iowa has jurisdiction over Fort Atkinson, in the Indian 
country; and it will require a very clear case to justify the military authori- 
ties in resisting its mandate. Advice, 119. 
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JUDICIARY (Continued.) 

2. Lovely Rogers, charged with participating in the murder of David Vance, 
treasurer of the Cherokee Indians, being a citizen of Georgia, is entitled to 
atrial in the United States courts, and may be surrendered to the proper 
officers of Arkansas by the Indian agents; or he may apply for 3 habeas 
corpus, which will be efficient for his relief, if he is entitled thereto, as rep- 
resented. Advice, 258. | 

3. The courts of the United States are open to the complaint of the owner of an 
abducted slave. Adtice, 269. 

4. The judicial authority of the judges of the superior courts at St. Augustine 
and Pensacola in reference to claims presented under the treaty with Spain, 
and the acts of 1823 and 1834, is not such as to render their decisions con- 
clusive upon the Secretary of the Treasury. Kingley’s case, 286. 

5. Although the federal courts have exclusive jurisdiction of certain actions 
against federal officers, an agent of the Pest Office Department may be sued 
in the courts of a State of which he is a resident. Alerander’s ca:e, 3C0. 

6. Nor can he have his cause removed to the federal courts simply on the ground 
of his being a federal officer; if he is not a citizen of the State in which be 
is sued the case is otherwise provided for. [bid. . 


JURISDICTION. 

1. If a vessel of one nation be compelled, by any overruling necessity, to take re- 
fuge in the ports of another, she is not subject to the municipal law of that other, 
so far as concerns any penalty, prohibition, tax, or incepacity, that would 
otherwise be incurred, provided she do nothing further to violate the muni 
cipal law during her stay. Cuse of the Crevle, 98. 

2. Where a person having Cherokee-Indian blood in his veins, and living asa 
trader, by permission, within the limits of the Cherokee nation west of the 
Mississippi river, who is at the same time recognised by law as a citizen of 
the State of Georgia, commits a crime, he is amenable to the laws of the 
United States, and entitled to a trial under them, instead of the laws enact- 
ed by the Indians. Case of Lovely Rogers, 258. 

3. To whatever extent a ship-of-war of the United States may be justified in 
seizing upon the high seas a vessel of the United States sailing in violation 
of the laws thereof, and bringing her into our ports for trial and condemn® 
tion, no such authority to scize for such an offence can be rightfully exerted 
within the jurisdictional limits of a foreign power. Advice, 285. 


LANDS, PUBLIC. 

1. Pre emptors in the districts of Coosa and Huntsville, in the State of Ala- 
bama, are entitled under the act of 19th Jyne, 1834, to make proof 
complete their entries at any time within one year. Advice, 20. 

2. Pre-emptors, under the act of 1834, have not the right to a survey and patent 
of land surveyed for town lots and streets, under the acts of 18U6 and 1837, 
in the Territory of Iowa. Advice, 23. 

These pre emption grants give to the pre-emptor a jus ad rem, but not a jus 
in res and such a right, resting in contract, cannot always be carried out by 
specific performance. Ibid. 

Nor can specific performance be decreed against a sovercignty which is not 
suable, without its consent. Jbid. . 

. The Secretary of the Treasury has no power to order surveys of these town 
lots and streets into farm lots, to suit the wishes of pre-emptors, in order to 
perform specifically one act of Congress which is in conflict with later acts, 
requiring a different survey. Ibid. 

The administration law of Georgia has nothing to do with lands lying without 
the limits of the State, which are governed by the lex loci. Adrice, 37. 
The approval of the President to a sale of a Choctaw reservation is required 

only to contracts between Indian reservees and their vendees.  //id. 

The patents ought to issue to the firet vendees in trust for the equitable propre 
tors, or subsequent assignees, and bear on their face a declaration. Jhid. 
An act of Congress confirming land titles of two or more individuals, or grant 
ing land, must be taken altogether; and if there be not land enough to an- 
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swer all the grants, and there be a conflict of claims, #t must be reconciled by 
“reference to the report of the commissioners on which the act was founded; 
‘ and if two parts of the same act cannot he reconciled, the latter provisions 
"must prevail. Advice, 40. " — . 
10. The reservations under the Choctaw treaty, 0 of “sections, U refer to quantity; 
but that is to be:taken and patented in reference to the established system of 
our land surveya, in parallelograms of fixed-and unjform character. Ad- 
_ vice, 45. 
i1. The States to which fiye hundred thousand acres of Jand were given for internal 
improvements are not entitled to take any land to which -pre-emption rights 
, exist. Advice, “71. 

12. The President should confirm sales of Creek reservations only where the law 
of the State of Alabama has been eonens with; such having been. the 
practice. Advice, 75. 

18. Congress was competent to pass, sd did ‘pass, an act conferring original au- 

e thority upon administrators to make sales, without reference -to the law of 
Alabama. Advice, 77. 

14. Claims of pre-emption cannot be allowed, under the acts of Gees for lands 
acquired by the treaty of November 6, 1838. Advice, 89.. 

15. The sales made to pre-emptors within ‘the admitted or ascertained Kimits of 
the Houma grant, are entirely void under the sixth section uf the act of 1811. 

_ Advice, 92. ~, 

16. The several acts of Congress relating to the saline and mineral lands confer a 
general authority spon, the President to lease the lead mines. Advice, 93. 

17. On a certificate to A and. company, ‘assigned by A alone, a patent may issue tu 
A’s assignee; and his, A’s, ‘partners must seek relief, if (Hey shaH be en- 
titled tu any, in the courts. Advice, 96. 

18. The patents Beires issued to the parents of Choctaw children for such chil- 
dren, must stand for what they shall be found by the judiciary to be worth; 
but patents for reservations to Indian,children, under the 14th article, hereafter 

~ to be issued, should be made to the childreh, and not to their parents; care 
being taken that they shew, on their face, that they are issued to the children 
independently of their father, in fulfilment of the 14th article of the treaty of 
‘Dancing Rabbit creek. Advice, 107. 
19. The treaty with the Cherokees. gave tq the heads of families‘an election to go, 
" or stay ahd become citizens; and, until their election to stay, the reservations 
do not vest in them or their chifdren. Advice, 116. 

20. The proper made of procéediing to vacate an erroneous land patent is by bill in. 
equity; the ceepuarity of.proceeding by scire facius in this country is doubted. 

; Adcice, 120. - 

23. In England, letters patent are of recofd on the law side of the chancery court; 

wherefore there is a propriety there for a writ of scire fuciae ‘to vacate a. 
patent that does not exist in the United States. _Ibid. 

22. A bill or information will lie in chancery to set aside a patent that has iesued 
tpproperly; and, — the surest mode, it is recommended to-thy Eand Office. 

bi 

23. A second patent: for ‘same land shoukd not ‘issue until ‘the first patent shall 
have been judicially avoided. Ibid. . 

24. Patents erroneously isaued, or rendered invalid by an act of Congress con- 
firming adverse titles, must be cancelled, ¢ or judicially avoided, before another 
can be issued for the same land, even to confirmees. Advice, 150. 

25. After one patent has issued for lande, the executive department is functus 
offic cio in respect to euch lands until its former act is judicially set aside. Ibid. 

26. The issuing ef. new patents whilst others are outstandings will Idad to infinite 
mischief and confusion, by ‘the blending of. executive and judicial functions. 
in a manner unknown to the laws and the constitution. Jb:d. 

27. The Baptist society is not entitled to @ patent.for all the land ceded to the. 
Missionary society in the treaty with the Ottowas, as the Catholics have a. 
rightto a portion thereof, or to a portion of its appraised vahue. Advice, 153.. 
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28. By an aet approved 3d March, 1819, there were confirmed to John Forbes & 
Co. 310 arpena of land near Mobile; and the question of the extent of the 
claim eonfirmed was acted upon many years ago. - Advice, 157. 

- 29. The sutvey, as executed by the surveyor general, (Wheatley, ) which recog- 
nises the claim of Forbes & Co. to hold the strip of land not embraced in 
the original British grant, ought hot to be disturbed. + Jbid. 

30. Tt is the Spanish grant, enlarging thie English grant, that is confirmed, where- 
‘by the strip of land between the latter and the river is added. /6id. 

31. The great fundamental principle of our land gales is, that private entries shall 
‘never be: permitted uritil atter proclamation: is made that the lands are in 

: tharket. Adtice, 167. 

32. The reason of this rule applies in all cases seheres from any cause, land has 

been temporarily taken out of commerce. | Jhid. | 

33. Private entries are not, in order until the land shall have been proclaimed to 

‘he, and shall have been, propeily put in market. Lands which have never 
- ° heen in commerce at all, cannot be treated, at the end af the term designated 
in the treaty with the Indians, as lands for which nobody would bi. Ibid. 

34. The lands of the Chickasaws were put on the same fvot as the public domain, 

and are therefore not subject to private zal until the same shall have been 
proclaimed to be in market. Jdid. 

‘35. The residence required by the pre- emption’ act of Ist June, 1840, is limited 
-to date’ of that act, and need not have continued for four monte next pre- 
ceding it, as required by the act af 1838. Adrice, 198. . 

36. Settlers on the public lands in East Florida, under the act is provide for the 

. ‘armed occupation and settlement of-the ansetthed part of the peninsula of 
East Florida, are not entitled to cut live oak and other tintber, except for the 
‘ purpose of clearing, until ney, fomply with all. the eens of the law. 
Advice, 221. 

ue The conditions precedent to that right are the Meaning. a permit from the re- 
gister of the land office describing the place of the intended settlement; the 
residence in: the Territory of five yeirs; the erection of a house fit for the 

" habitation of man; the clearing anu enclosing: of at least five acres and ac- 

tual residence thereon four years next following the first year of the date of 

. .8ach permit; and the prowng, befpre the proper, tribunal, within one year 

after the survey of said Jands and the opening of the proper office, that the 

settlement has been commenced orf the quarter section located, and, within 

~ ‘six months after the expiration ofthe five years’ residence, the proving of 
. , ach continued residence and cultivation.: Ibid. 

38. Registers of the land offices cannot lawfully be, except as is specially provi- 
ded, concerned in the purchase of the public lands. . Advice, 223. 

39. The law has imposed no restrairita apon receivers in this respect; and the na- 
‘ture of their public duties indicates no necessity for any: Jind. 

40. Repayment of purchase money should be made in cases where the purchase 
of land from the United States is found to be void by 1eason of a prior sale, 

('” .of by the confirmation or other legal establishment of a prior British, 
French, or Spanirh grant, or for want of title in the United States from any 
other cause. Advice, 227 

41. Instances where there is a deficiency i in the quantity of land purchased, and 
where an entry has been made of land to which another had a pre-emption 

tight, are cases falling within the'terms of the act; and call for répayment. /Lid. 

42, But i in cases of error arising from miscalculations of the amount to be paid, 
where the money paid has not been returned by the reveiver, the excezs 
should not be paid from the SpemSUry: but the error should be corrected oy 
the receiver. ‘ [bid - 

43. It will not do for the department to refund money which has erroneously 
foum! its way there, simply on the ground that it is just that it should be 
repaid, for the reason that ft would require the department. to disregard a 
most wholesome and salutary restraint, upon the dye’ and strict ob-ervance 
of ‘which the most important interests depend: _ Shannon’ § case, 253. 
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44, The sale of the missionary lot to the Baptist Mission being ‘recilar and un- 
satisfactory to the Catholic Missian, it should be rescinded, and the property 
. placed im the situation ih which it existed before any proceedings were had 
in regard to it, and be resold, upon such notice and termd:as shalt pe patie: 
factory’ to all the ‘parties concerned. -Advice, 255. 

45. A patent cannot issue to one ef the two purchasers of a .guiarter section of 
land, or for any unspecified portion of the sane. Where such conditions 
exist as will permit a Partition of the land held in common, a pateht may 
be isaued to the purchaser entitled after the division. Advice, 319. ; 

46. In a certain class of cases where thé 16th section of the act of 20th of May, 
1826, has been interfered with. by confirmed private-claims and donations, 
selections of other lands may be made in lieu thereof bythe Treasury De- 
partment. - Advier, 323. + ° 

47. The President has power to cause the lands reserved for orphans under the 
treaty of Dancing Rabbit creek to be sold, and to cause patents.to be issued 
to purchasers. He may, on application of the orphans for whom the pro- 
vision was made, cause-the proceeds of land located for nem to be applied 
to rome purpose beneficial to them. Advice, 326: - 

48. It is not competent or proper for the Commissioner of the General Land Office 
to make alterations in the dates of patents for lands, after the delivery there- 
of to the grantees. Adviee, 329. 

49. Whether patents irregularly ‘issued shall have eftect from their date or time of 
delivery; may’ be determined by: parol testimonyy IJbid.- .. 

50. By the treaty of Dancing Rabbit cresk, if any portion of a section on which 
a claimant under thd 14th article of said treaty resided at the date thereof 
had, been sold by the United States prior to the passage of the law of 1842, 
the commissioners were not’ authorized‘ to award to said elaimant scrip in- 
stead of land, unless it was then impossible to give to said claimant the quan- 
tity of land to which ‘he wes enfitled, including his improvements, or any 
part thereof, on the adjoining landg. ‘Advice, 344. 

51. Hf twe or more claimants ander the 14th article residéd; at the Aste of the 
treaty, upon: the same section, and a portion of it-had been.sold hy the gov- 
ernment, there existed no authority to issue scrip, anless it were impossible 
_to give them the quantity of land to which they were entitled, including 
" their improvements, or any part thereof, agreeably to the terms of the 3d Bec- 
tion of the act of 1842, on adjbining lands, ¢ Zid. 

52. A claimant who, having’ comhplied with the r4th article, has ean expelled 

- from, or induced to léave his land by the fraud of the government or its agents, 
and kept wut of possession by a sale perce HY the eoreramen has not for- 
feited-his rights» /b#d.. 

53. Iftwo grant have been made for the same jana to the same claimant, under 
two separate artjcles—one for 640 acres, upon eonditiens with which he 
complied, and avother for’ 320 acres—-his acceptance of the larger grant, if 
prior in point ef time, will render the smaller grant unavailing; and where 
the smaller-was made ata ‘the larger’ will be available only for the excess. 
Ibid. 

4. Locations ander the 19th article, before-the passage of the act of 1842, work- 
ed a forfeiture undér the 14th in certain cases. Jbid. . 

55. All assignments or agteements to assign claims, under the Choctase treaty of 
Dancing Rabbit creek, previous to the ex iration of five years from the rati- 
fitation theteof, are causes of forfeiture; without reference to the considera- 
tibn upon which ‘they may be founded; and these matters are specially cog- 
nizable by the commissioners, whose HUgTHENE ia a such assignments 
‘fa concluaivé. Advice, 346. 5 «-- 

56. Pre-emptors under the act for ‘the armed occupation ana settlement of the 
unsettled part of the peninsula of East Florida, approved August 4, 1842, 
have no right to-cut live-vak or other timber for any purpose otfer than te 
‘clear and fence. their land,-until after five years’ occupation shall have en- 
nce them to =e a perfect tide. Advice, 406. 
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57. All lands within the prescribed limits as to boandery and quantity were open 
to such settlement, with the single reservation contained in the third section, 
which prohibits any such settlement within two miles of any permanent mil- 
itary post of the United States, established end garrisoned at the time such 
settlement and residence was commenced. did. ; 

- 58. Settlers have all the rights necessary to enable them to perfect their title by 
clearing, improving, anu enclosing the land, but have no right to cut, or to 
have cut, valuable timber for sale or export. Jbids 

59. The Wyandot lands were not subject to pre-emption nor private entry. They 
were required to be offered 2} sale at not less than two dollars and fifty cents 
‘per acre. Advice, 442. | a a 

60. The same Indian cannot be allowed a claim under both the 14th and the 19th 
article of the treaty of Dancing Rabbit creek. Advice, 452. 

61. A claimant under the 14th article of the treaty, who complied with its requisi- 

, tions, and who was expelled from his land by the force or was induced to 

. leave it by the fraud of the gevernment or its agents, by virtue of a sale of 
his land made by the government, has not ferfeited his rights under the 
treaty gnd-the law of 1842. Nid. _ . po 3 

» 62. Certificates issued under the third section of the act of August 23, 1842, to 
provide for the satisfaction of claims under the fourteenth and nineteenth 
articles of the treaty of Dancing Rabbit creek, when held in-good faith by a 
pre-emptor, are receivable.in payment for pre-emption lands. Advice, 472. 

_63. The President is without authority -to lease, ar. cause to be leased, Jands which 
contain mines. of copper er silver as the predominating mineral. Adcicr, 
480. ‘ 

64. Where an Indian reservee under the 2d article of the treaty of 24th March, 

: 1832, with the Creek nation, contracted to dell his reservation to A, who 

peid therefor $100, and then permitted B to go into posseasion thereof; and 

A afterwards died, anu B, offering to pay-the balance, of the valuation of the 

land, claims a patent—nxcipxp, that B may be regarded as the last bona 

' fide transferee within the act of 1848, and that a patent be issued to 

-him on payment by him of the balance of ‘the purchase money. Advice, 
491. ; - re a : ) 

65. Settlers upon the public lands must gomply with the conditions of the land laws 


in order to avail themselves of the privilege of pre-emption. Advice, 493. 
-: 66. They must give. the written noti¢e of their setttement and intention to claim 

the right of pre-emption within thirty days from the date of their entering 

personally on the land with the intention. of settling there. Ibid. 

67. They must also inhabit, improve, build, pay, and make proof, within twelve 
months, to be entitled to preference over those who may have entered the 
same lands at the land office. Jbid. is : 

68. As the official acts of President Van Boren and bis succeesor in office, in re- 
lation to the confirmation of gsles of resérvations under the treaty of Danc- 
ing Rebbit creek, were predicated on a construction of that instrument 
,which forbids certain sales; and as certain questions arise which ought to be 
adjudicated, it is recommended that ¢ case to test the validity of sales made 
by the Commissioner, Brown, be brought before the Supreme Court. Ad- 
vice, 495. { ee ; ; 

69. The prectice of leasing salines and lead mines has 90 long prevailed, under s 
construction of the laws which has received a very general escent, that the 
Executive would- not now be justified in declining to exercise the power. 

: Advice, 499, - Ba! : Ks 
70. A lot of Mand in the St. Louis common-felds having been set off as vacant by 
» . the surveyor general for the uee of schools, it not having been entered on 
the list of the recorder, as required of private claims in such cases; and the 
r United States having relinquished all their right, title, and interest in and 
to all out-lots and common-field lots reserved for.the support of schools to 
the State of Migsouri; and the same now being claimed-by the heirs of one 
Vifvarenne—pxcrpsp, that the executive department cannot administer re- 
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lief in such a case; that the parties must assert their rights peers the judi- 
ciery. , Advice, 510. 

71. A claim, under the fourteenth section of the treaty of Denang Rabbit creek 
and the act of 1842, may he perfected even though the Indian have tempo- 
rarily ‘lost the possession by the tortious acts of unauthorized individuals, he 

meg in all other respects complied with he requisitions of law. Advice, 

13 
72. The President's pete to sales of Vaile ea to the Indians by the Pot- 
4  tawatomie treaty of 16th October, 1826, and the Miami treaty, - -éoncluded 
on the 23d of the same month, is only necsssary in cases whet the sales 
shall have been made by the reservees. Advice, 529. 

73. Where the reservees shall have died, and sales are made under an order of 
court granted pursuant to the laws of the State in which the lands are situ- 
ated, the President’s consent is not necessary to their yalidity. Jbid 

74. Those treaties not only extimguished the Indian right of occupancy, but 
granted the reserved lands as cfiectually-to all intents and purposes as if 
patents had been issued to the so-called reservees; and as the State laws 
are operative upon: lands thus held in fee-simple, and have acted upon those 
in question in causing their transfer for the payment of the debts of their 
decedent owncr, the title of the parehisser is perfect without the President’s 
consent. Ibid. 

75. Where, upon the application of a settler on public land in Towa for. a patent 
for his entered lorajion,' it was'made tq appear, that after having executed 
a deed of. a portion of the land to another -person, he made the. affidavit re- 
quired by law, that no person-other tham himself had any interest therein, 
and that he had made no contract, &c.; and that such grantee had obtained 
a.patent for his land under the act of 4th September, 1841, and claimed to 
hold it, notwithstanding the settler’s deed to him had been decreed by a 
court of chancery, having. jurisdiction, to have been ‘obtained in duress, and 
for such reason to He veid—nxcinEp, that a second patent for the same land 
ought not to be issued whilst the first remains outstanding. ‘Arnold's case, 
658. 

76. It is not the duty of the government ‘ta institute proceedings to vacate the first 
patent, as it ig in nowise responsible for the.act which embarrassed the set- 
tler’s pre emption, and occasioned the existing difficulty. Ibid. 

77. The applicant should seek relief in the court of chancery, which has full ju- 
risdiction of the case, and ample power to administer the remedy to Which 
he shall be entitled. Ibid. 

78. He may, howeter, be.permitted to use the name of the United States in his 
proceedings, if the Secretary of the Treasury she deem it discreet to au- 
thorize it. Ibid. 

9. The claims’ of Cherokees for the value of alleged pre-emption rights, asserted 
under the treaty of 1835-’6 with that nation, are inadmissible under the 
convention as the same was ratified. ‘Taytor’s cuse, 661. ; 

80. Where a settler upon certain public lands on the east bank of the Mississippt 
river—which, when subsequently surveyed, was* designated a’ the south- 

west fractional quarter of section twenty-five—failed to make payment 
therefor prior to the day appointed for the public sale of lands in that vi- 
cinity; and, by his agent, on that day refused to enter and pay for the same 
unless he could be permitted also to enter the southeast fractional quarter- 
section; and not being gratified in that respect, (the land officers refusing 
his requeet, and Offering all the lands at public sale, and actually selling the 
southeast fractional quarter, and afterwards obtaining a confirmation of their 

" proceedings, ) by bis agent having applied to the Secretary of the Treasury 
for a hearing in respect to his claim of pre-emption—pectnep, tbat he 
abandoned his claim by refusing to make payment unless he should be per- 
mitted to enter the southeast fractional quarter-section, and that by such re- 
fusal he forfeited all right which he had previously acquired. to thé premices. 
Slaughter’s case, 637.- . 
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. Concessions of crown lands to individuals in Louisiana, executed in con- 
formity with the laws and usages of the governmeat of Spain whilst that 
Territory was under her dominion, and which were reserved in the treaty 
of Paris df 1803, must, in general, be held to have been limited to such 
gurveys, descriptions, and demarcations as were sufficient to sever them 
from the body of the public domain. The Houmas claim, 643. 

82. There is no recognised principle of law to justify a construction extending 

rate beyond the actual surveys and locations upon which they were made. 

bi 

83. The title of Maurice Cenway to the lands know as the ‘* Houmas Tract,” 
situate on the left bank of the Mississippi river, above New Orleans, which 
were once possessed by the Bayou Geula and Howmas Jndians, xnd granted 
with their assent by Governors Unzaga and Galvez, in front and back con- 

1 + cessions, prior to the cession of Louisiana to the United States, was valid 
to the extent of the surveys and locations, (to mit forty two arpens from the 
said river,) and no farther. Ibid. 

84. The two patents issued by the Executive on the 22d day of August, 1844, 

upon the Donaldson, Scott, and Clarke claims, so-called, were unauthoriz- 
ed by law, and are void. Jbid. 

85. But as the original concessions cannot be recognised to have donveves any 
, lands beyond the limit of forty-two arpens from the Mississippi river; those 
in the rear thereof, and which had net been otherwise granted, were vested 
by the treaty in the United States. Jdid. ; 

86. The act of 1ith February, 1847, granting bounty lands to non-commissioned 
officers and soldiers serving in the war with Mexico, does not suthorize lo- 
cations of land warrants upen lands the price of which is fixed at two dol- 
lars per acre, by the act of 3d March, 1846. Advice, 714. 

87. The provision allowing bounty lands to the soldiers was intended to operate 
on the public lands which are subject to sale at the minimum price. Jbid. 

88. Soldicra who enlisted during the war with Mexico for twelve months, but 
who, without having been wounded or sick, were honorably discharged by 
General Taylor, are not entitled to Bounty lands ander the act of Ith Feb- 
ruary, 1847. <Advice,. 718. 


LEASES. 
‘ See Puatic Tawney: 


LIGHT. HOUSES. \ , 
1. The Secretary of the Pieonisy may institute a survey of the light huuse es- 
tablishment ae the appropriation in the act of Moy 16, 1812. ‘ dAdciee, 
114. 
2. Superintendents of light houses are entitled to receive commissions upon dis- 
'  bursements made by them for the United States, sale to the limitation im- 
posed by the 18th section of the act of 7th May, ¥8 aa. advice, 249-272. 


LIVE-OAK. 

1. Settlers on the public lands in East Florida, ‘under the act to provide for the 
armed occupation. and settlement of the unsettled part of the peninsula of East 
Florida, are not entitled to cut live-oak and other timber, except for the pur- 
pose of clearing, until they comply wath all the conditions of the law. <Ad- 
vice, 221. 

2. The conditions precedent te that right are the obtaining a permit from the regis- 
ter of the land office describing the placeof the intended settlement; the resi- 
. dence in the Territory of five years; the erection of a house fit for the habitation 
of man; the clearing and.enclosing of at least five acres and actual residence 
thereon four years next following the first year of the date of such permit; 
and the proving, before the proper tribunal, within one year after the survey 
of said lands and the opening of the proper office, that the settlement has been 
commenced on the quarter section located, and, within six months after the 
expiration of the five years’ residence, the proving of such continued rest- 
dence and cultivation. did. 
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3. Live oak timber cut in violation of law for the purpose of munepureions is not 
subject tu forfeiture, so as to give informers a right to a distributive portion of 
it—such timbet being all the while, in law, the property of the United States. 
Advice, 247. 

4. Info: mers are only entitled to a share of the penalties and forfeitures recovered 
for the cutting, destroying, or removing live oak, from the public lands, not 
to any part of the timber. Advice, 339. | 

5. Collectors of customs within Mississippi, Alabama, Touisiana, and Florida, 
may withhold clearances from any vessel on which there is reason to be- 
lieve live oak or red tedar, cut from the public land, is freighted. Advice, 
403, 

6. Pre emptors under the act for the armed occupation and settlement of the | un- 
settled part of the peninsula of East Florida, approved August 4, -1812, 
have no right to cut live-oak or other timber for any purpose other than to 
clear and fence their land; until after the five years’ occupation shall have 
enabled them to acquire a perfect title, aE 405. 

LOCATION. 
- See Puszic Lanns. 8 
ee CORPS. 

- The act of 1837, providing for ealteiing boys for the naval service, and to ex- 
tend the term for the enlistment of acamen; does not include the enlistment 
of marines.. Advice, 89.° 

2. By the 6th section of the act of the 30th J une, 1834, the staff officers of the 
marine corps are required to be taken from the captains or subalterns of the 
corps; wherefore only those are qualified to act as such staff officers who have, - 
at the same time, a lineal rank as captains or subalterns. ' Advice, 341.’ 

3. Aliens can be enlisted to serve in the marine corps, and are bound the same, as 
citizens for the term of their enlistment. Advice, 350. 

4. A captain or‘lieutenant of the marine corps, holding a staff appointment, is still 
such captain or lieutenaut, and entitled to promotion in the line as though 
such stall appointment had never been conferred. His acceptance in the one 

* does not produce any aie in the other. Advice, 422.. 
MIDSHIPMEN. — 

1. Since the passage af the act of 4th August, 1842, the President fina’ no power 
to appoint a. midshipman, untik the number jn the service shall be reduced 
to the namber that were in the service on the Ist of January, 1841. Ad- 

vice, 306. — ss 

2. A dismissed midshipman restored to service from date of dismission is not en- 
titled to. pay whilst out of the service, and legally incompetent to perform 
military duty by reason of Permeveut suspension: AES 318. 

MILITIA. 

1. Under the act of the 3d of March, 1843, and the joint sasiatio of the 30:h of 
April, 1844, the Secretary of War cannbt direct the accounting officers to 
allow claims for supplies beyond the quantity to which the troups were enti- 
tled under existing lame: Case of Florida militia, 352. 


sa Sane PUBLIC. 
. ‘I'he minister of the United States at Constantinople i ie entitled as well to hie 
pension from the government as his salary. Covn. Perter’s case, 39. 

2. Where the chargé d’affaires to New Grenada was authorized to draw upon 
the Barings for his salary, and such drafts brought a premium—percipxp, 
that he was chargeable with such premium, and must be considered to hold 
it in tryet for the government. Semple’s case, 295. 

3. The yovernment was bound ‘to pay the minister a stipulated salary of four 
thousand five hundred dollars per annum; and being thus, liable, it was 
bound to make that amount available to him at his foreign residence; _ yet, 
if, in the fiscal arrangements to make such salary available, he receive more 
than is his due, he is bound to account for it. Ibid. . 
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4, The government is liable for the costs made in a suit upon a draft drawn upon 
a banket abroad by direction of the government, by a chargé d'affaires for 
“his salary, and which was protested for‘ non-payment. The government 
having devised that method of making salaries available to ministers and 
agents abroad, and having instructed them to draw upon a given banking 
house, is hound to make reparation for any damages sustained in the way of 
‘costs-occasioried by the non-acceptance or non-payment of the drafts. Jdid. 
5. In the case of the chargé d’affaires to New Grenada, who had drawn a draft 
’ for his salary which was dishonored at the banking house in London, and 
the holder subjected to delay thereby, and the drawer to the payment of in- 
_ terest—necinzp, that the government is liable for such interest; and that he 
is liable to account to the government for interest on the amount over and 
above his salary realized by him on the negotiation of such draft from the 
time he was notified of the mistake. Semple’s case, 209. 

6.-In the case of the chargé d’affaires to Botoga, who was suspended in office 
whilst within the United States on leave of absence, and who, on eettlement 
of his account with the executive department, asked to be credited the usual 
infit ef three months’ salary—nxcipen, that such igfit cannot be properly 
paid him without special authority from Congress. Blackford’s case, 443. 

7. It is the duty of the government to provide a way to make the salary and ex- 
péns's of a minister abroad good to him at the capital of his residence. 
Wise's ense, 506. 

8. If a minister be directed to draw on London four his salary and expenses, and 
there shall be a loss on the sate of his bills, it is the duty of the government 
to make such loss good to him. IJbid. ~ ) 

NAVY DEPARTMENT. be 

1, The proviso contained in the appropriation act of 3d March, 1834, as to how 
supplies are to be furnished for the navy, does not affect contracts previously 
made. Advice, 151. . 

%. Since the act of the 3d of March, 1843, the Secretary of the Navy is not compe- 
tent to renew a contract which has expired, without advertising, as is required 
by the first section of that act; nor is it.competent for the department to pay 

-. to the contractor for forfeited contracts the ten per cent. reserved as collate- 
ral security, whether the same has been reserved on original or renewed con- 

«tracts. Advice, 283. 


8. The Navy Department has pot the right, under the act of the 3d March, 1843, 
in awarding contracts to the lowest bidder, te modify their terms in regard 
to the time of delivery, or any other of their material elements. Adctce, 334. 

.4, The Secretary of the Navy, in contraeting for water rotted hemp for the use of 
the navy, is restricted.in the manner of purchase by the att of 3d of March, 
1843, which requires him to udvertise for the article, to receive bide, and to 
award the contract for it to the lowest bidder. Advice, 475. 

.6. Purchases in open market cannot be reeorted to, except in cases of, and in refer- 
ence to, such articles as are wanted for use so immediate as not to permit of 
contracts by advertisement. * Jbid. ; 

6. But such immediate want cannot occur in reference to hemp, which is usually 
contracted to be furnished for a term of three years, when there is enough 
on hand for the present wants of the service. Ibid. | . 

7. Neither the Secretary of the Navy, nor of any other executive department, can 
lawfully contract for the United States except under a-law authorizing It, or 
making an appropriation adequate to fulfil the engagement. Adve, 600. 

8. Whereiore, the Secretary of the Navy cannot lawfully contract for the construc- 
tion of diy docks at Kittery, Philadelphia, and Pensacola, and bind the gov- 
ernment to pay therefor an amount exceeding the appropriations already made 
for that object, as the same has not been specially authorized. Ibid. 

9. But as the works for which the appropriations are made are important, and as itis 
expedient that the construction thereof should progress as far forth as may be 
practicable, the Secretary of the Navy may expend so rauich of the appropria- 
tion as may be necessary in purchasing sites and materials, with a view to 
their completion under the future direction of Congress. Ibid. 
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NAVY AGENTS. 

1. The navy agent at New York is not competent to become a purchaser at a sale 

-made by himself on account of the government.. Advice, 35). ° 
NAVY OFFICERS. a, 

1. The construction put upon the act of 1835, allowing 10 cents a tile: to naval 
, officers who may be require] to travel upon the public service, confizing- such 
allowance to travelling in this country, regarded a res judicata; yet it is an 
interpolation not exactly warranted by the better of the statute. Advice, 95. 

NEUTRALITY. , 

1. The enlistment of seamen: or others for marine serviee on Mexican steamers 
in the port of New York, they not being Mexicans transiently within the 
United States, is a-clear violation of the 2d scction of the act of 1818, to 
preserve and vindicate the neutrality of the United States; and the persons 
enlisted, as well as the officers enlisting nen are liable to the penalties 
thereby denounced. Advice, 336. 

2. The repair of Mexican war steamers in the oi of New York, together with 
the augmenting of their force:by adding to the nomber of their guns, or by 
changing those originally on board for those of larger calibre, or by the ad- 
dition of any equipment solely applicable to ‘war, is a vidlation of the 5th 
section of the same act. Ibid. 

3. Yet the repair of their bottoms, copper, &e., does not constitute any increase 
or augmentation of force within the meaning of the act; and the steamers 
themselves are not subject to seizure ay any judicial process under it. ‘bid. 

PARDONS. 

1. The appointment of a passed midshipman under sentence of suspension to 
the office of lieutenant, is an implicit pardon of such sentence. Advice, 8. 

' 2. Jenkins, a slave imprisoned under a sentence of the circuit court for the 
.county of Washington, in the District of Columbia, for a second offence 
against the act of March 2, 1831, is a proper subject for the exercise of the 
pardoning power. Advice, 23. 

3. The act includes “every person,” and therefore makes no distinction between 

~ ‘slaves and free persons, who may offend against its provisions. hid. 

4. The character: of the offence, the interests of his master, and the public 
policy, all indicate the propriety of a pardon'in this case. Ibid. 

5. The power vésted in the President to grant reprieves and pardons for offences 
against the United States is eufficient tov authorize him to remit a fine im- 
posed upon a citizen for contempt in neglecting to serve as a juror. Con- 
ger’s case, 317. : 

6. There not being decisive proof of the guilt of | the convi¢t, concurrent repre- 
sentations of various and highly respectable persons as to his innocence may 
properly be taken into consideration in determining the propriety of clem- 
ency; and, if satisfactory, will abundantly justify the exercise of the pardon- 
ing power. Babe's case, 325. 

PATENTS FOR LANDS. 
See Puostic Lanps. 


PATENTS FOR INVENTIONS. 

1. The date of a patent issued for an invention may be corrected to correspond 
-with a patent granted by the King of Bavaria, where the mistake in that 
already issued arose from no fraudulent or deceptive intention. Detmold’s 
ease, 335. 

2. Patents for inventions cannot issue to inventors and assignees of a partial i in- 
terest jointly, but may issue to assignees of the whole interest. ' Advice, 399. 

3. No provision has been made for the issue of a patent for a part. of an-inven- 

. tion to the inventor, and for the other part to his assignee. bid. 

PAY. mh P 
See ComprxsaTion. as 
PAYMASTERS. . . 
I. Pay masters may be allowed a reasonable compensation for clerk-hire in pay- 
ing the militia and volunteers. Case of Paymaster Andrews, 94. 
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PAYMASTERS (Continued.) , 


2. Paymasters are entitled to forage for only one horse éach, as they are not re- 
garded either.as field-offiecys or officers of the regiments of dragoons. Ad- 


PAYMENTS, | ; 


1. A requisition and warrant issued in favor of Jeremiah Smith, jr., are not dis- 

charged by pay ment wrongfully made tu another person. Siuith's case, 298. 

2A (rea>ury warrant regulurly issued is legally available to the true owner at 

all times, and he may at all times claim the benefit of it, and the sum really 

due to the rea] creditor may be paid without the issue of any new requial- 
__tiom ‘Lbid. ; t 

3. Where a warrant has been properly issued and paid hy mistake to a wrong 
person, no new requisition can be issued to cover the elaim. A requisition 
having been already issued, and upon it a warrant, which is io leyal con- 
teinplation yet outstanding, the proper course to be pursued to adjust the 
matter is to issue a duplicate warrant, reciting the facts concerning the 
disposition of the first, or, to withdraw the first,.and issue another, to be 

treated as if presented the first time for payment. Smith’s case, 307. 

4. The person entiticd to payment may be satistied from the appropriation out of 
which his warrant was originally payable, the same as if the mistake had 
rials ’ He is not bound to.await a new appropriation by Congress. 
Ibid. ; ; 

5. The Treasurer having paid the warrant wrongfully, through mistake, is 
chargeable with such mistake. Jdid. “ 

' €. The bonds given for luans of money to provide for the inhabitants, and the 
suppression of Indian hostilities, in the Territory of Florida, may be paid, 
under the joint resolution of 1845, from the appropriation of 1842, Ad- 
vice, 373. i . 

7. The amount that may be thus paid, however, under the authority of that re- 
solution, cannot exceed the appropriation. _ [bid. . 

8. Buns fide holders of bods for loans made to Florida fur the suppression of 

_ Indian hostilities, which have not been paid to them by the authorities of 
Florida, or at the treasury, may be allowed and paid, if the appropriations 
. made by the acts of Congress of August 23, 1842, are sufficient. Advice, 466, 

9. The payment made by the United States to the agent of the governor of Flo- 
rida, which went to the bondholders, may be taken into the account in ad- 
justing the balances due. Jhid. hg ; 

10. The United States are not liable-for any Joeses on the public stock in which 
that payment was voluntarily invested-by the agent who received it. Ibid. 

11. Payment of an uncertified award of the Cherokee commissioners may be 
made to a claimant where the Secretary of the Treasury shall be satisfied 

_ that the claim is just. Tuylor’s case, 500-504. 

12. A draft drawn by one of two Indian. commissioners, sent to treat with the 
Prairie Indians, ta the order of, and endorsed and negotiated by the other, 
to Burnley & Co., the holders, should be paid, notwithstanding the proviso 
to the appropriation act subsequently passed. Advice, 518. — 

13. Payment of: a claim under the treaty with the Cherokees cannot be made un- 
Jess the same has been adjudicate’ by the commissioners. Advice, 528. 

14. The Bank of the Metropolis is entitled to payment ef a draftdrawn by a con- 
tractor for removing Miami Indians to the country assigned them west of 
the Mis-issippi upon the Secretary of War, and accepted, payable {rom the 
contract moneys, and thereafter transferred to said bank, notwithstanding 
subsequent assignments of the moneys: due upon said contract; such draft 
being a prior, equitable assignment of the moneys to become due, and made 
with the knowledge and consent of the Secretary of War Advice, 542. 

15. Payment of an award of the Cherokee commissioners to Betsey Mcintosh, 
upon a claim preferred by her, under the 13th article of the treaty of 1835 
with the Cherokee nation, for the value of a reservation which she had been 
‘required to abandon, cannot be made from the moneys appropriated by the 
acts of 2d July, 1836, and 12th June, 1838. Betsey AlcIntush’s case, 621. 
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PENSIONS. 

1. A public minister who is borne on the pension roll at the rate of forty dollars 
per month is entitled as well to hig pension: as his salary. Com. Porter’s 
case, 39. 

2. The widows of officers who were dead at the passage of the act of 1832, 
but who, if alive, would have received pensions under it, are not entitled to 
the benefit of the act of 1838.’ Advice, 46. 

3. The pension of Pigeon, the Cherokee chief, should be paid to his personal 

representatives. “Advice, 55. . 

4. If a person entitled to a pension from the government be overpaid by mistake, 
or by the application of some wrong principle df computation, and yet 
have 4 further claim against the government, the claim may set off against 
the said overpayment. Pad ner’s cuse, 70, 

fh. In consequence of the Executive construction given to the laws cf 1838, 
Congress has declared, by resolution, that it embraces the cases of widows 
whose husbands were alived in 1832.  <Advice, 91. 

6. Widows take for five years, beginning In 1836, and are to be paid, according 
to the letter of the law, from that time. "Thid. 

7. Where the husband of the applicant, in his lifetime, applied for a ‘pension for 
disability incurred in 1803, and the same was allowed by the proper depart- 
ment, at the rate of forty dollars per month, to take effect from the 24th 
day of January, !825, when he retired from service in the navy; and then, 
in 1839, made application for arrears from 1803, under the provisions of 
the act of 3d of March, 1837, and received a reply from the Secretary of 
the Navy, deciding that. there was due him a pension, at the rate of twelve 
dollars and fifty cents per month, from 1803, when his disability was in- 
curred, to the 24th of January, 1825, but did ‘not receive the same in his 
-Tifetime; and the widow applies for it after his death—uxxn, that such al- 
lowance exists in the form of a deht due to the estate, and the legal repre- 
sentatives are entitled to receive it. Mrs. Porler’s case, «38. 

8. It is so much money in the hands of the government to the credit of Com- 
modore Porter, which belongs, since his death, to his executor, if he has 

; lett a will, or to his administrator if he has died intestate. bid. 

9. The widow of the late Captain Elijah L. Weed, of the marine corps, hold- 
ing the office of quartermaster, and entitled to sixty dollars per month, at 
the time of his death, is entitled to half pay. Advice, 279. 

10. The accond section of the act of the twenty third of August, 1842, repeals 
-the first section of thé act of March 3, 1837, and rio allowances can now 
be made under it. Advice, 319. 
11. The pensions granted to widows, &e., by the wel of 3d March, 1845, com- 
mence from the period of their cessation under the former acts of 1834, 
‘ 1837, and 1841, respectively. Advice, 357. 

12. The act of March 3, 1845, extends a pension for five years to those widows 

who received pensions under former acts in consequence of the death of 
their husbands having been occasioned by wounds received, or by accident, 
or by disease contracted, whilst acting in the line of their duty as officers, 
seamen, or marines. Jfrs. Koss’s case, 360. 

13. The act of 1837 was a renewal of pensions previously granted to widows en- 
titled under the act of 1834, within the meaning of the act of March 3, 
1845. Jbid. | 

14. The fact of their being placed on the pension roll by virtue of the moré com- 
prehensive terms of the act of 1837, does not affect their rights under the 
the act of March 3, 1845. Jbid. : 

15. The terms of the act are fally satisfied by sstending ita provisions to cases 

_ which were within the act of 1834, although the pensions were granted for 
an indefinite period; and ‘this, whether the pens'ons were granted by the 
Commissioner of Pensions under the act of 1834 or that of 1837, provided 
the pensions granted were authorized by the act of 1834. Jbid. 

16, The fourth section of the act of 3d of March, !845, providing that accounts 
adjusted by the accounting officers of the treasury shall not be re-opened 
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without authority of law, and that no account shall be acted upon at the 
treasury unless presented within six years from the date of the claim, does 
not affect applications under a general law fur pensions. Advice, 360. 

17. Pensions are gratuities, and are not claims or accounts, within the meaning 
of the statute; yet when these are once placed on the pension-roll they be- 
come claims to semi annual payments, which, if not asserted within six 
years, connot be audited without the authority of Congress. Jd. 

18. The act does not affect claims for half pay of officers of the Virginia State 
line, provided for by the act of the 5th of July, 1832. Jbid. 

19. All declarations for pensions made prior to the act of 30th of April, 1844, re- 

stricting widows to only such part of the five years’ pension as their hus- 
bands did not receive, are free from the influence of the restriction. dd- 
tice, 376. v4 : 

20. From its passage to January 23, 1845, they were subject to the restriction; 

; but subsequently to the latter date they were again free from it. Jbid. 

21. Widows who prepared their declarations prior to 30th April, 1844, and filed 
them before 23d January, 1845, from whom any part was withheld on ac- 
count of payment to their husbands, are entitled to the whole amount. 
Thid. ‘ ; 

22. The 2d section of the act of May 7, 1846, was intended to facilitate appli- 
cations of widuws to pensions founded on their marital relations, by ope- 
tating on the proof required. Advice, 497. 

23. To establish their claims it is suflicient for widows to prove that their hus- 
bands were entitled to pensions, and that they are the widows of such pen- 
sioners. I[bid. - 

24. The fact that the husbands were upon roll and drew pensions is presumptive 
evidence that they were entitled to them; yet, if they were not, that fact 
may be proved. Ibid. . 

25. The onus, however, is upon the government to show that they were not en- 
titled. Zbrd. : 

26. General teputation and cohabitation are, in general, sufficient evidence of 
marrage; but as this is only presumptive, it may be rebutted by counter- 
vajling testimony. Jhid. .. . 

27. There is no authority for making payment, of the arrears of pensions due 
widows of revolutionary officers at their death, who have left no children, to 
executors or administrators. Mrs. Legrand’s case, 504. 

28. Even where widows have died leaving children, the arrears cannot be received 
by executors and administrators as assets for the payment of the decedents’ 
debts. Jb-d. 

29: The law hes designated the officer to decide upon applications for pensions, 
and has provided for no appeal to the President: wherefore, he will not ua- 
dertake to revise the decisiong of the Commissionér. Mrs. Juknson’s case, 
615. yp, ‘. 

30. The act of 3d March, 1845, authorizes the renewal of pensions to such 
widows of officers, seamen, and marines only as had enjoyed a five years’ 
pension under previous laws, and which had ceased in consequence of the 
expiration of the period for which the same had been granted or renewed. 

Mra. Chandler's case, 548. © : 

31. Widows who had not been such for five years, or who had not exhausted their 
five years’ pension under former laws, ate not provided for. [bid. 

32. A lieutenant otherwise entitled to a pension is not entitled to receive it whilst 
on duty and in receipt of his pay as an officer of the navy. Advice, 582. 

33. Nor can he receive it when not on duty, whilst in receipt of the pay allowed 
to his grade. Ibid. 

34. No officer can receive, at the same time, pay as an officer on duty and asa 

‘pensioner. “Advice, 587. 
35. Officers who may be waiting orders, or on leave or furlough, can receive on 
_ account of their pensions only so much as, when added to their pay when 
on feave, &c., will amount to the pay of their grade when on duty. Ibid. 
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36. The acts of Congress granting pensions to widows. of officers, seamen, and 
marines, who have died whilst in the service,.or from disease contracted or 
injuries received whilst in the line of their duty, do not include cases of 
widows of engineers in the navy appointed pursuant to. the act of 1842. 
Mrs. Hebard’s case, 631. 

37. There being no law authorizing the allowance of pensions to such widows, it 
follows that there is none Peco nne the rate at which they shall be paid. 
Ibid. | 

88. Pensions to widows of officers, eeamen, and marines, when allowable, com- 
mence from the date of the passage of the act (1834) in cases where the 
death of the husband occurred prior to that time, and.from the death of the 
husband in all other cases. Ibid. 

39. Discharged soldiers who have once elected to take treasury scrip instead of 
bounty lands, and have obtained the requisite certificate therefor from the 
Commissioner of Pensions, cannot afterwards be permitted to surrender 
sach scrip and obtain a warrant for lands instead. Advice, 642. 

40. The act of 11th February, 1847, gives to the soldier but ope election; and 
when that is made known, it becomes the duty of the department to con- 
form to it by issuing the evidence of tha claim, which completes the pro- 
ceeding. Ibid. 

41. Soldiers who enlisted during ‘the war with Mexico for twelve months, but 
who, without, having.been wounded or sick, were honorably discharged by 
General ‘Taylor, are not entitled to boanty lands under the act of 11th Feb- 
ruary, 1847. Advice, 718. ; 

PILOTS. 

. 1. Pilots are not required to be employed by commanders of public vessels upon 
entering the ports of the United States. Advice, 532. 

2. This exemption extends to all vessels belonging the United States, and em- 
ployed in the public service, whether they are armed or not. did. 

POSTMASTER GENERAL: 

1. The Postmaster General has no power te allow foreign eamactiskwts to carry 
letters coastwise, even though he judge it expedient for them to do so. Ad- 

. vice, 3. 

2%. The Postmaster General has power to establish a post office in the Cherokee 
country, provided -it be upon a road constructed under the act of 1825, to 
establish a line uf posts within it. Advice, 29. 

3. No person other than the Postmaster General or his agent can set up a foot or 
horse post on a road established by law. Advice, 276. - 


- POST OFFICE DEPARTMENT AND POSTAGE. 

‘1. According to the usage of the commercial warld, a newspaper is defined to be 
a publication in numbers, consisting commonly of single sheets, and publish- 
ed at short and stated intervals, conveying intelligence of passing events. 
Advice, 10. . 

2. The stamp act (1 Geo. IV, ¢. 9) declared all periodical pamphlats, or papers, 
publizhed at intervals not exceeding two days, containing public news, in- 
telligence, or occurrences, or any remarks thereon, and not containing more 
than two sheets, published for less than sixpence, to be newspapers. bid. 

3. The only indispensable requisites of a newspaper in this country are, that it 
be published for everybody’s use, in nambers, conveying news, in sheets, in 
acheap form. Ibid. 

4. Where the Auditor for the Post Office Department was authorized to audit 

‘and settle the accounts of J. F. Caldwell for carrying the mails, if the At- 
torney Genera! should be of opinion that the Postmaster General had not 
the right, under the contract with him, to make certain alterations in the 
mode of transporting them; and the question being submitted to the Attor- 
ney General for instructions to the Auditor concerning the authority of the 
Postmaster General to change the time, frequency, and mode of transport- 
ing the mails—pgcrpzp, that as the contract reserved the right to discon- 
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tinue the route when ever he shoulddeem it useless, upon notice and the al- 
lowance of one month’s extra pay, and as he concluded to discontinue it 
only a portion of the time, the contractor had an option, as soon as he re- 
ceived his notification, to renounce it entirely and receive his month's pay 
in advance. Advice, 141. 

5. The transmission by a private express of letters, packages, &c., over mail 
routes, is a violation of the acts of 1825 and 1827; and the district attor- 
ney should proceed to prosecute the offenders. Advice, 159. 

6. It is a fraud upon the revenue for any common carrier to be the bearer of 
any letters, except those of his employers, whether with or without re- 
compense; and a messenger regularly going between twe: ‘points, carrying 
letters for a fee, ig a common carrier. Jbid. 

%. It is not material whether bonds taken under the provisions of the 37th sec- 
tion of the act of the 2d July, 1836, are accepted in the mode suggested by 
the Auditor in lis communication of the 10th of May, or in that which, for 
greater convenieuce, has been adopted by the Postmaster General; no form 
being prescribed by the act. Advice, 187. : 

8. For the security of the sureties bound in the previous obligation, the date of 
the acceptance should be endorsed on the'bond; yet the parties to the new 
bond are bound by the acceptance in fact of their bond by the Post master 
General, and this acceptance may be shown as ‘any other fact is required to 
be. Ibid. 

9. It is not competent'for any stage or other’ véhicls which regularly performs 
trips on a poat road, or on a road parallel to a post road, to convey letters; 
nor may such corveyance be made by any packet-boat or other vessel which 
rezularly plies on a water declared to be a post road, except in respect to the 
letters that may relate to the cargo, or some part thereof, transported by sach 
packet boat or other vessel. Advice, 276. : 

10. No person other than the Postmaster General or his agent can eet up a foot or 
hurse post on a road established by law. Ibid. , 

. The term ‘‘packets” includes newspapers, for the egneeyence of which no foot 
or horse post can be employed. Idd. 

12. Mail contractors have no authority to carry newspapers or pamphlets other 
“than in the mail, except by authority of the Postinaster General, and in pur- 
suance of a contract made for that purpose. Jid. i 

13. Costs of suits for the recovery of debts and penattics due the Post Office De- 
partment, and arising under the laws for its government, are payable out of 
the funds of the department, and not out of the judiciary fund. Advice, 301. 

14. The New York Bank Note List is a pamphlet within the meaning of the act 
of 1825, and should be rated as such. Advice, 302. 

15. A pamphlet is defined to be a sheet or sheets of paper stitched together in the 
form of a book, but not bound. Ibid. 

16. No preliminary demand of payment is necessary to put in default a postmaster 

° who omits to pay over the public funds in his hands at the expiration of each 
successive quarter of his service, and no proof of such demand having been 
made is requisite to the sustaining of an action against him. Adrice, 304. 

17. Every person who aids and abets in the violation of the 19th section of the act 
of 1825, is liable to the penalty thereby incurred by the owners of stages, or 
persons ‘having charge of stages, other vehicles, packet-boats, or other ves- 
sels therein described; and ‘a person paying for the transportation of a letter 
by such stages, vessels, &c., is an aider and abettor within the 24th section 
of the act. Advice, 311. 

18. But the 24th section of the act of 1825 does not embrace the offences denoun- 

. ced by the 3d section of the act of 1827. Jbid. 

19. Letters transported on the mail routes by private carriers cannot be charged 
with postage. Advice, 349. 

20. Nor is it competent to detain a carpet-bag containing letters carried on a mail 
route contrary to law. = Jrd. 

21 All that the department can do is to enforce the penalties to which all unau- 
thorized carriers of letters are subjected. bid. 
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22. The act reducing the rates of postage upon letters, &c., transported in the pub- 
tic mails, passed March 3, 1845, provides against embarrassment in the mail 
service on account of deficiency in its revenues, by placing a fund at the dis- 
posal of the Postmaster General, to which he may resort in cases of neces- 
sity. Advice, 392. 

23. This fund should be applied to the purposes for which, and in the spirit in 
which it was appropriated, viz: to supply any deficiency which might be ac- 
tually ascertained, and which might threaten to defeat the objects of the es- 
tablishment, subject to the proviso that the expenditures for the Post Office 
Department shall not, in the aggregate, exceed the annual amount of four 
million five hundred thousand dollars, exclusive of salaries of officers, clerks, 
and messengers of the General Post Office, of its fund for contingencies. Jdid. 

24, The twenty first and twenty-second sections are to be taken as in puri materia, 
as the sum appropriated in the former affects, to its full extent, the amount 
which the Postmaster General may éxpend under the latter.» {b:d. 

25. The appropriation is the primary fund for the compensation of postmasters; 
but, as that is from anticipated revenue only, any deficiency thereof that may 
happen in consequence of the reduction of postage may be made up from 
the fund thus provided. Jbid. r 

26. The contents, rather than the form and dimensions of siuliextiong should be 
the criterion for determining the rates of postage thereon chargeable. Ad- 
vice, 408. v" 

27. To entitle any publication to the privileges of a newspaper, its main object and 
purpyse must be the dissemination of intelligence of passing events; must be 
issued in numbers consisting of not more than two sheets, whose superficies 
do not exceed 1,900 inches, at short stated intervals of not more than one 
month. JShid. 

28. Where A, who was the partner of B in one contract for carrying the mail, con- 
tracted individually with the department to carry another mail on another 
route, and gave B and C as sureties for the performance of the same, and a 
portion of the contract price had been along, from time to time during the ex- 
istence of the contract, paid to B without objection on the part of A, whose 

" accounts were finally adjusted before the passage of the act of March 3, (845, 
by charzing to him the money paid to B; but who, being dissatisfied with such 
adjustment, an the 5th of September, 1840, applied to the Sixth Auditor of 
the Vreasury for payment to him of so much of his contract price as had been 
paid to B; and, on being refused applied toa subsequent Postmaster Gene- 
ral, and then to Congress, without success, and again to. the Postmaster Gen- 
eral, for allowance of his clam—nrcipen, that the account having been once 
settled, cannot be re-opened witliout authority of law. I°udler’s cuse, 429. 

PRE-EMPTIONS. 
See Pustic Lanps. 
PRESIDENT OF THE UNITED STATES. 

1. The President of the United States possesses the power to cause a military 
officer to be stricken from the roils, without a trial, by a court inartial, not- 
withstanding a decision in his favor by a court of inquiry ordered for the in- 
vestigation of his conduct. Rundolph's case, 1. 

2. It is an absolute and tremendous power incidental to the Executive of the gov- 
ernment, who is only responsible to the country for a breach, of the solemn 
trust. Jhrd. 

3. The President may direct a naval court martial to ccammsticennacuiaamats in 
cases where his previous sanction is necessary for the execution of the judg- 
ment. Advice, 19. 

4. The approval of the President to a sale of a Choctaw reservation is required 
only to contracts between the [ndian reservees and their vendees. Advice, 37. 

6. The President bas power to appoint new commissioners under ‘the Cherokee 
treaty of New Echota, for the adjustment of all the claims provided for there- 
in—there being no limitation to this authority, excep the fulfilment of its 
purpose. uldvice, 73. 
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6. The President should confirm sales of Creek reservations only where the law 
of the State of Alabama has been complied with; such having been the 
practice. Advice, 75. . é | 

‘7. The several acts of Congress relating to the saline and mineral lands confer a 
general authority upon the President to lease the lead mines. Adrice, 93. 

8. The President has power, under the act of 2d July, 1836, to direct appropria- 
tions for one fortification to be transferred to another; the provision therefor 
being construed tg be perpetual. Advice, 110. 

9. The President can restore a suspended military officer, and can confer rank 

+: from and after his appointment; but he cannot cause an individual out of 
service to be paid from the public treasury the same as if he were in it; 
nothing ,short af an act of Congress can have that virtue. Du Barry's 
case, 123. 5 : . 

10. He may, to elevate an officer ence out of the service, nominate hiin to a par 
ticular rank in it, of the same dignity as he would have held had he not 
fallen out of it; and, to effect that result, may issue a commission having 
‘relation back to a prior date; yet the pay of such restored and promoted 
officer does not attach to the post until the incumbent enters upon its duties. 
Ibid. 

11. The executive department has no authority to erect buildings for the reception 
of transported Africans. The point has been repeatedly decided. Advice, 

; 139. | aoe 

12. The President has no power to remit the forfeiture of a bail bond. Cases of 
Caldwell & Hunter, 144. 

13. The President has no power to prevent exhibitions of Indians. Advice, 144. 

14. The President will not look into the particulars of trials before courts-martial, 
after a lapse of thirty years, to see whether there were i:regularities therein. 
Cum. Barrun’s case, 170. 

15. The President is authorized to make an original appointment of a justice of 
the peace, during the recess of the Senate, for the District of Columbia. 
Smith's case, 174. 

16. He derives the power from the act of 27th February, 1801, authorizing him 
to appoint, from time to time, such number of discreet persons as he shall 
deem expedient, to be justices of the peace in the-District for five years. 
Ibid. . pe 

17. The President will issue his warrant for the surrender of fugitives from the 
justice of Great Britain, whenever it shell be certified to him by a magistrate 
that it has been made to appear before the latter that any of the offences 
specified in the treaty of Washington has been committed. Cdristiana 
Cuchrane’s case, 201. 

18. A requisition for a fugitive is not necessary to a preliminary examination upon 
which the evidence of criminality is to be heard and considered, but with a 
view only to the surrender, after the ascertainment of the facts showing the 
party charged to be in a condition which justifies the apprehension and 
commitment for trial, according to the laws of the place where he or she 
shall be found. I[bdid. 

19. The President cannot properly issue 4 commission to an officer of the army 
nominated by his predecessor in office, who, although confirmed by the 
Senate, was not commissioned by such predecessor. Lieut. Coxe's case,‘ 
218. 

20. The President does not consummate an appointment to office until be issues 
a commission to the incumbent. id. 

21. The President may properly pardon a slave from the sentence of the circuit 
court of the District ot Columbia, for an offence committed against the act 
of March 2, 1831. Advice, 237. 

22. The President will not issue his warrant for the surrender of fugitives under 
the 1Uth article of the treaty of Washington, except in cases where the 
preliminary proceedings have been had, and properly certified to him. .Ad- 
vice, 240. 
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23. The President, being charged with the duty of seeing that the laws are faith- 
fully executed, has authority to appoint commissioners and agents to make 
investigations required by acts or resolutions of Congress; but cannot pay 
them, except from an appropriation for that purpose. Advice, 248. 

24. The President has no power, since the passage of the act of 1842, to direct 
transfers in the Navy Department, of moneys appropriated to one particular 
branch, to the account of another branch of expenditure. Advice, 260. 

26. The President cannot properly interfere upon the complaint of the owner of 
an abducted slave brought from the Cape-de-Verde islands, further than to 
direct the district attorney to inquire into the facts, and to institute a prose- 
cution if they warrant it. Advice, 269. 

26. The President cannot remit tonnage duties assessed with reference to the 
character of vessels, nor remit penalties of bonds to return seamen. Ad- 
vice, 273. 

27. Tho limitation imposed by the last clause of the ‘‘act to authorize the Presi- 
dent of the United States to direct transfers of appropriations for the naval ser- 
vice, under certain circumstances,” does not fetter the authority to transfer 
from any general head of appropriation left unaffected by the previous clause. 
Advice, 310. 

28. The power vested in the President to grant reprieves and pardons for offences 
against the United States is sufficient to authorize him to remit a fine im- 
posed upon a citizen for contempt in neglecting to serve asa juror. Ad- 
vice, 317. 

29. The President is advised to pardon David Babe, who was convicted for pirati- 
cal murder. Advice, 325. 

30. The President has power to cause the lands reserved for orphans under the 
treaty of Dancing Rabbit creek to be sold, and to cause patents to be issued 
to purchasers. He may, on application of the orphans for whom the pro- 
vision was made, cause the proceeds of land located for them to be applied 
to some purpose beneficial to them. Advice, 326. 

31. The act authorizing the construction of a dry-dock at Brooklyn containing no 
provision for the appointment of purchasing and disbursing agents, the au- 
thority to appoint them rests on the act of 3d March, 1809, permitting the 
President, during the recess of the Senate, to appoint such temporary 
agents as may be needed. Advice, 354. 

32. As it has been the practice of our government, from its earliest history, to in- 
terchange presents with the semi-barbarous nations of Asia and Africa, 
and as the President is vested with a discretion respecting the manner in 
which friendly relations with them can be best maintained, it follows that 
if he shall be of opinion that the public interest will be promoted by tender- 
ing a present in return for one received, he may legally do so, and cause 
the expenses thereof to be defrayed from the fund thus placed at his die- 
posal. Advice, 358. 

33. The President cannot appoint district judges, attorneys, and marshals, during 
a recess of the Senate, for newly-admitted States, where the offices were 
created and took effect during the session of that body. Advice, 361. 

34. The President may, if he deems it conducive to the public interest, direct 
transfers of appropriations from the branch of expenditure of incidental ex- 
penses of the Quartermaster’s department to the other branches of barracks, 
quarters, &c., and of transportation of officers’ baggage. Advice, 363. 

35. The act of June 17, 1844, restrained the further exercise of Executive au- 
thority to appoint commissioners to examine claims under the treaty of New 
Echota, and he cannot now constitute a new board without plainly disre- 
garding the will of Congress in the premises. Advice, 418. 

36. If there remain any claims yet unadjudicated, the President is advised to ap- 
ply to Congress for an appropriation to enable him to carry the treaty into 
effect. bid. 

37. As the sentence of a naval court-martial dismissing an officer from the service 
cannot be executed except with the approbation of the President, and as he 
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porsesses the power to revise, to parion, and to mitigate a sent>nce, he 
may substitute a milder punishment for that decreed by the court. Adcice, 
433. 

38. In mitigating a sentence, he may substitute a suspension for a term of years 
without pay, for an absolute dismissal from the service, as suspensicn is but 
an usferior degree of the same punishment. Ibid. 

39. ‘The authority of the President to mitigate the sentences of courts-m: rtial, in 
cases where he deems the punishment unnecessarily severe, does nct extend 
to the substitution of another punishment for that decreed by tlie court. 
Com. Kumsay’s case, 444. 

40. He cannot suspend the pay of an officer under sentence of a court-martial, 
whose pay was not suspended by the court. Ibid. 

41. The mitigation must be of the punishment adjudged, by reducing aid modi- 
fying its severity, except in cases of sentences of death, where th°re is no 
interior degree. Jdid. 

The constitution of the United States invests the President with autl.ority to 
remit fines imposed by the judiciary upon defaulting jurors. Case: of Ro- 
wan & Wells, 458. 

43. The pardoning power, except in the single case in which it was witheld by 
the constitution, is co-extensive with the punishing power, and applies as 
well to punishments imposed for contempt of the process of the Unite | States, 
as for the violation of any other law. It, therefore, includes the r-mission 
of fines, penalties, and forfeitures. Jbid. 

44. The President has no authority, under the constitution, to dispose of, by lease 
or otherwise, any portion of the public lands, without authority of liw; and 
the authority to lease mineral lands is limited by law to salt springs < nd lead- 
mines, and the necessary contiguous gections. Case of Shuwk ani others, 
4380. 

45. The practice of leasing salines and lead mines has so long prevailed. under 8 
construction of the laws which has received a very general assent. that the 
President would not now be justified in declining to exercise the po ver, and 
thus to deprive the treasury of the revenues to be derived from thy mining 
operations notoriously going on at the lead mines in Towa. Advice, 499. 

The President is required to see that the laws are faithfully execute], but is 
not obliged to execute them himeelf. Mrs. Johnson's case, 515. 

47. The President is authorized to fill up vacancies in the offices of the postmas- 
ters whose appointment was devolved upon him by the act of 2d July, 1836, 
which happen to exist during a recess of the Senate. Adrice, 523. _ 

48. Even though the vacancy occurred before the session of the Senatc, if that 
body, during its session, neglected to confirm a nomination to fil it, the 
President may fill it by a temporary appointment; and public consicerations 
seem to require him to do se. Ibid. 

49. The President’s consent to sales of lands reserved to the Indians by tte Potta- 
watomie treaty of 16th October, 1826, and the Miami treaty, conc uded on 
the 23d of the same month, is only necessary in cases where the scles shall 
have been made by the reservees. Advice, 529. 

50. The President has authority to make all the regulations and arrargements 
that he may deem expedient for the safe-keeping, support, and revr.oval be- 
yond the limits of the United States, of all such ‘‘negroes, mulattoes, and 
persons of color,” as shall be taken from slavers by the armed vesse.s of the 
government. Case of the Brig Titi, 567. 

51. The President is invested with authority to remit judgments of forfeiture pro- 
nounced againet vessels, their tackle and apparel, for infractions of tae act of 
1818, prohibiting the slave trade. Case of the Brig Titt, 573. 

52. The power of the President to dismiss an oflicer from the public service, with- 
out the consent of the Senate, was affirmed by Congress soon after tie adop- 
tion of the constitution, and has since received the sanction of every depart- 
ment of the government. Advice, 603. 


PUBLIC LANDS. 
See Lanps. 
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PUBLIC MINISTERS, 
Sce MINISTERS, 
PURSE RS. 
©2e ComPENSATION. 
RECEIVERS. ; 
1. Receivers of public moneys derived from sales of public Iands may become 
pirchasers of such lands the same as other citizens. Ady/ce, 223. 
2. Were, from errors of computation, recievers of public moneys obtain an ex- 
c ss of moneys for land sold, and discover the error before the moneys have 
b:en returned to the treasury, they may refund it. .4d/nice, 227. 
3. Th2 compensation of receivers of public moneys for lands, including the pro- 
v.sions for clerk-hire in their olfices, is limited by the act of 20th Avril, 
1318, to five hundred dollars, and a commission of one per cent. on the 
n oneys received by them, provided that the whole amount shall not exceed 
t! ree thousand dollars. Sheldon’s case, 467. 
4. Th? clerk-hire is a charge upon the commissions, and cannot be allowed as 
aiextra charge by the department. Ldrd. 


REGIS?) ERS OF LAND OFFICES. 

1. Re: isters of the land offices cannot lawfully be, except as is specially provided, 
c-ncerned in the purchase of the public lands. They are agents of the gov- 
e nment to sell; and upon principle, as well as by the express terms of the 
a:t creating their offices, they are precluded from entering on their books 
@1y application for lands in their own names, or in the name of any other 
p‘rson in trust for them. Advice, 223. 

2. If1-gisters wish to purchase land they are required to make application to the 
evrveyors general, who are authorized to make the proper entries and re- 
turns in such cases. Ibid. 

3. Th: register of the land office at Kalamazoo is not entitled to an extra allow- 
a ice, as colnpensation, or reimbursement for money paid for clerk-hire in 
hs office. Advice, 472. 

RE? AY MENT. 

1, Rejayment of purchase money should be made in cases where the purchase 
o land from the United States is found to be void by reason of a prior sale, 
o* by the confirmation or other legal establishment of a prior British, French, 
or Spanish grant, or for want of title in the United States from any other 
c:use. Advice, 227. 

2. Ins‘ances where there is a deficiency in the quantity of land purchased, and 
where an entry has been made of land to which another bad a pre-emption 
ri tht, are cases falling within the terms of the act, and call for repayment. 
di td. 

3. Th: case of Wilson Shannon does not come within the provisions of the act 
o! the 12th January, 1825, and therefore the department has no authority 
tc refund to him. Advice, 253. 

{. Even though the funds of Shannon were not received into the public treasury, 
and it be conceded that the United States have no equitable claim upon 
tl em, there is no act authorizing repayment of money wrongfully or erron- 
ecusly paid, except the act of 12th January, 1825, which applies to certain 
s} ecified cases. iid. 

5. vill not do for the department to refund money which has erroneously 
‘ound its way there, simply on the ground that it is just that it should be 
‘paid, for the reason that it would require the department to disregard a 
yst wholesome and salutary restraint, upon the due and strict observance 
‘which the most important interests depend. ILid. 
6. Re:ment of patent fees can only be made under the circumstances and in 
ti nanner and to the persons provided by the law; and that justifies no re- 
P' ent to any other than the party in whose name the deposite has been 
™1- or to his duly constituted attorney, Advice, 268. 
RESCIs 5h, 


See gzrrc Laxps. 
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RESTITUTION. 


1. Timber unlawfully cut and carried from the public lands remains the property 
of the United States; and when seized by the public authorities, restitution 
wilt be awarded. Advice, 339. 


RESTORATION. 

1, Certain negroes, who emigrated, during the years 1837 and 1838, with the 
Seminoles, from Florida, to the country assigned them west of the Missis- 
sippl, but who thereafter left the employment of the Seminoles and went to 
the military reserve at Fort Gibson, where they were protected by General 
Arbuckle, pursuant to a letter from General Jesup, dated 8th April, 1846, 
stating that they had been promised a qualified freedom by him as command- 
ing general of the army in Florida, should be restored to the condition in 
which they were with the Seminoles prior to the date of said letter. Ad- 

vice, 720. 

REVENUE SERVICE. 

1. The Secretary of the Treasury is not restrained to the use of sails for the 
revenue service, but may adopt such of the improved modes of navigation 
as he shall deem indispensable at this time. Advice, 145. 


SALARIES. 
See CompEnsaTION. 


SALVAGE. 

1. The salvage decreed to the officers and crew of the United States brig Wash- 
ington, for the capture of the Amistad, should be divided, not among those 
who were on the books of the brig, but among those who were actually on 
board of her at the time of the capture. Advice, 17. 


SEAMEN. 
1. Destitute American seamen who have been left at foreign consulates are en- 
titled to a conveyance home on board American vessels bound directly to 
some port of the United States. Advice, 185. 
2. Seamen on vessels engaged in the coasting trade are chargeable for the ray- 
ment of hospital money under the act of Ist March, 1843. Advice, 333. 


SECRETARY OF STATE. 

1. It is the duty of the Secretary of State to prescribe to the contractor for pub- 
lishing the Documentary History of the American Revolution the content 
of the several volumes, that the selection of materials may not be altogethe 
at the discretion of the compilers. ddvzce, 584, 

2. He may signify his approval of the materials either before or after the manu- 
script shall be prepared for publication, as may be most convenient. The 
law will be answered by an approval at any time previous to the publication. 
Tid. 

SECRETARY OF THE NAVY. 


See Navy DeparTMENT. 


SECRETARY OF THE TREASURY. 
See CLaiMs, COUPONS, AND PAYMENTS. 


SECRETARY OF WAR. i 
See CournTs-MARTIAL, PENSIONS. 
SHIP-MASTERS. i 
1. The act of 1803, requiring masters and commanders of vessels belon/& to 










citizens of the United States, and bound to some port of the same, 
at the request of the consul, destitute seamen on board, and to 
them to the port of the United States to which such vessels may 
is limited to such vessels as shall be bound from the port where t 
is made, direct to some port of the United States. Advice, 185. 
2. To require all American vessels in foreign ports, whether boun: 
some port of the United States or not, to receive destitute seaf would 
be in many cases very oppressive upon masters and owners. / 
3. The owners of registered vessels engaged in the coasting trade 


the payment of hospital-money by the act of March 1, 1843, collectors 
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SHIP-MASTERS ( Continued.) 
ibs required to collect it from the seamen, masters, and owners. Advice, 
33. 

4. The 2d section of the act of 28th February, 1803, does not requite the papers 
of an American vessel in a foreign port to be delivered to the consul, except 
in cases where it is necessary to make an entry at the custom-house. Ad- 
vice, 399. 

5. A requisition of a deposite of papers, in all cases of arrival where, by the local 
laws, an entry is not necessary, and where there is no trading or purpose to 
trade, might add to the consular emoluments, but would be embarrassing to 
the interests of navigation. Ibid. 

SIGNATURE. 

1. Coupons of the loan of 1842 should be signed by a person acting under the 

direction and authority of the Secretary of the Treasury. Advice, 143. 


SLAVES AND SLAVE TRADE. 

1. A ship entering the port of a friendly nation, with slaves on board, is not, by 
the law of nations, responsible to the local authorities of that nation, so long 
as the slaves remain on board. Cuse of the Creole, 98. 

2. The selling of an American veseel in the port of Rio Janeiroto a slave dealer, 
deliverable on the coast of Africa, is not of itself an aiding or abetting of the 
elave trade. The vendor must not lend assistance to such slave dealer by 
navigating the vessel to the coast of Africa upon an outward slave-trade voy- 
age; for, if he does, he becomes thereby a participant in the trade, and as 
such, is subject to punishment; but if he only make a dona fide sale of his 
property, deliverable upon that coast or elsewhere, he does not incur any res- 
Ponsibility. Advice, 241. 

3. Nor does the chartering of a vessel for such an object per se involve any viola- 
tion of our statutes. In this, as in all other cases, the character of the act 
must be reflected from the purpose with which it is done. If an American 
citizen charter his vessel for the prosecution of a slaving voyage, he will be 
guilty of a violation of the slave-trade acts; but if he charter his vessel for 
the prosecution of a voyage which is prima facie innocent, the fact that it 
may be converted to an inhibited ulterior purpose will not expose him to 
penalty, or his vessel to forfeiture. bid. 

4. Tho President has authority to make all the regulations and arrangements that 
he may deem expedient for the safe-keeping, support, and removal beyond 
the limits of the United States, of allsuch ‘*negroes, mulattoes, and persons 
of color,” as shall be taken from slavers by the armed vessels of the govern- 
racnt. Advice, 566. 

5. And all negroes, mulattoes, and persons of color, adjudged by competent tri- 
bunals to have been imported into the United States contrary to the provi- 
sions of the several acts to prohibit the slave trade, and committed to the 
custody of marshals pursuant to such adjudications, are subject to his orders. 
Ibid. 

6. The slaves who emigrated with the Seminole Indians to the country assigned 
them west of the Mississippi, under promise of a qualitied freedom should be 
restored. Advice, 720. 


SOLICITOR OF THE TREASURY. 
1. The Solicitor of the Treasury is charged with such trusts as that created by 
the assignment of Swartwout’s interest in the Maryland and New York Jron 
and Coal Company, and may do whatever any other trustee may do in a 
court of chancery. Advice, 133, 135. 
2. The law has invested the Solicitor of the Treasury with a plenary discretion 
to suspend the execution of a writ of fieri facias, under circumstances which 
appear to render such a course expedient and proper. Advice, 309. 
SOVEREIGNTY. 
1. A ship entering the port of a friendly nation, with slaves on board, is not, by 
the law of nations, responsible to the local authorities of that nation, so long 
as the slaves remain on board. Cuse of the Creole, 98. 
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2. In the case of a compulsory entry of a foreign port, under an overruling ne- 
cessity, the enforcement of the municipal law of that nation having jurisdic- 
lion over the port, to the subversion of the authorities and rights guarantied 
by its own country, is not in any respect justifiable. Ibid. 

3. If a vessel be compelled, by any overruling necessity, to take refuge in the 
ports of another, she is not subject to the municipal law of that other, so far 
as concerns any penalty, prohibition, tax, or incapacity, that would other- 
wise be incurred; provided she do nothing further to violate the municipal 
law during her stay. Ibid. 

4. The seizure of an American vessel by another, also American, within the 
jurisdiction of a foreign government, for an infringement of our revenue or 
navigation laws, is a violation of the territorial authority of the foreign gov- 
ernment. Advice, 285. 

5. To whatever extent a ship-of-war of the United States may be justitied in 
seizing upon the high seas a vessel of the United States sailing in violation 
of the laws thereof, and bringing her into our ports for trial and condemna- 
tion, no such authority to seize for such an offence can be rightfuly exerted 
within the jurisdictional limits of a foreign power. Ibid. 


SURETIES. 

1, The sureties of an officer appointed during a recess of the Senate, who was 
subsequently nominated thereto and rejected, continue liable for subsequent 
breaches of the bond. Tyson's case, 30. 

2. The sureties of a purser owing a balance exceeding one thousand dollars, and 
ordered to sea or other service, are not thereby discharged; but, for abund- 
ant caution, their consent should be previously obtained. Advice, 119. 

3. Sureties of a receiver of public moneys are not released by his discharge in 
bankruptcy. <Aduice, 253. 

4, The sureties to a contract made by an infant are clearly bound for his faithful 
performance of the contract; for, thongh the infant may excuse himself on 
the ground of his non-age, the privilege is personal to himself, and cannot 
be made available as a defence by them. Burch’s case, 334. 


SURGEONS. 

1. A surgeon put out of the service by the exerciso of executive power, and 
subsequently restored to the rank he would have had by virtue of his com- 
mission, is not entitled to pay for the time he was out of the service, but 
only from the time of his restoration, as if he had always been init. Du 
Barry’s case, 123. 

2. A surgeon in the navy, who was dismissed from the service by the President 
in 1829, and renominated and confirmed by the Senate to the same office 
in 1837, but with a condition attached that rendered the confirmation nuga- 
tory; and who was again nominated and confirmed, with the condition that 
such appointment should take effect from the date of the ineffectual confir- 
mation; and who was again, in 1842, renominated to the same office, to 
take rank from the date of his original commission, is not entitled to back 
pay for the time intervening between his dismission and his restoration. 
Advice, 603. 


SURVEYS OF LANDS. 


See Lanps. 


SURRENDER. 
See Exrraprtrion, Paresrpent, Restoration. 


TRANSFERS OF APPROPRIATIONS. 

1. The President has power, under the act of 2d July, 1836, to direct appropria- 
tions for one fortification to be transferred to another; the provision therefor 
being construed to be perpetual. Advice, 110. 

2. The act of 1839 for the relief of the claimants, being for reimbursement of a 
sum of money advanced on account of the United States, comes within the 
equity of the exception in the sixteenth section of the act of 1795—‘‘ reim- 
bursement, according to contract, of any loan made on account of the Uni- 
ted States.” Advice, 148. 
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3. But if the practice of the department respecting the disposition to be made, af- 
ter two years of appropriations, be settled, such practice should be pursued. 
Ibid. 

4, Since the passage of the act of. 1842, the President has no power to direct 
transfers in the Navy Department, of moneys appropriated to one particular 
branch, to the account of another branch of expenditure. Advice, 266. 

5. The limitation imposed by the last clause of the ‘‘ act to authorize the Presi- 
dent of the United States to direct transfers of appropriations for the naval 
service, under certain circumstances,” does not fetter the authority to trans- 
fer from any general head of appropriation left unaffected by the previous 
clause. Advice, 310. 

6. It applies only to appropriations for specific and local objects from which the 
act inhibits any diverson. Ibid. 

7 The President may, if he deems it conducive to the public interest, direct 
transfers of appropriations from the branch of expenditure of incidental ex- 
penses of the Quartermaster’s department to the other branches of barracks, 
quarters, &c., and of transportation of officers’ baggage. Advice, 363. 

8. The 5 per cent. Alabama stocks transferred from the Chickasaw to the Choc- 
taw fund, in compliance with the treaty of March 24, 1837, between those 
nations, did not fully come up to what the Choctaws might have reasonably 
required. Advice, 418. 

9. But as the consent of the Senate was and is requisite to any transfer or in- 
vestment for them, it will be requisite to the making up of the deficiency. 
Ibid. 

10. Congress having taken from the executive departments the power to trans- 

fer appropriations from one head of expenditure to another, the Secretary of 

the Navy cannot apply any portion of the money appropriated by the act of 
17th June, 1844, for books, maps, charts, and instruments, and for binding 

and repairing the same for the hydrographical office, to the building of a 

house for the superintendent. Advice, 428. 


TREATIES. 


See Extrrapition, Ixnpraxs, Pusiic Lanns. 


VACANCIES. 


See AproIXTMENTS TO OFFICx. 


WARRANTS. 


See Extrapition, Pustic Lanps. 
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